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(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

.  Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  grand  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt.  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

REPORTER. 

Isaac  N.  Phillips Bloomington. 

JUSTICES. 

First  District— Carroll  C.  Boogs Fairfield. 

Second  District— Jesse  J.  Phillips Hillsboro. 

Third  District— Jacob  W.  Wilkin Danville. 

Fourth  District— Joseph  N.  Carter Quincy. 

Fifth  District— Jons  P.  Hand Cambridge. 

Sixth  District— J ames  H.  Cartwriqht .Oregon. 

Seventh  District— Ben j amin  D.  Maqruder Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  unief  Justice 
within  six  years  last  past.  Mr.  Justice  Boggs  is  the  present  Chief 
Justice. 

clerks. 

Christopher  Mamer,  Northern  Grand  Division,  158  Throop  St.,  Chicago. 
Albert  D.  Cadwallader,  Central  Grand  Division,  Lincoln. 
Richard  F.  Buckham,*  Southern  Grand  Division,  Mt  Vernon. 

The  terms  of  office  of  these  clerks  expire  1902,  after  which  time,  under 
the  act  of  1897,  but  one  clerk  will  be  elected.  The  present  clerks  con- 
tinue in  charge  of  the  records  of  their  respective  grand  divisions  as 
though  said  grand  divisions  had  not  been  consolidated.  All  records, 
files,  dockets  and  papers  of  their  respective  offices  are  now  kept  at  the 
State  House  in  Springfield. 

•Appointed  to  fill  vacancy  occasioned  by  the  death  of  Jacob  O.  Chance. 

(iii) 


iv  Appellate  Courts  of  Illinois. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district 

REPORTER. 

Martin  L.  Newell Springfield. 


FIRST  DISTRICT. 

Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk — Thomas  N.  Jamieson,  Ashland  Block,  Chicago. 

Nathaniel  C.  Sears,  Presiding  Justice,  Ashland  Block,  Chicago. 
Francis  Adams.  Justice,  Ashland  Block,  Chicago. 
Thomas  Q.  Windes.  Justice,  Ashland  Block,  Chicago. 


BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Oliver   H.  Horton,  Presiding  Justice,  Ashland  Block,  Chicago. 
Henry  V.  Freeman,  Justice.  Ashland  Block,  Chicago. 
Henry  M.  Shepard,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

except  Cook  county. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

John  D.  Crabtree,  Presiding  Justice,  Dixon. 
Dorrance  Dibell,  Justice,  Joliet. 
Harry  Higbee,  Justice,  Pittsfield. 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

Francis  M.  Wright,  Presiding  Justice,  Urbana. 
Oliver  A.  Hakker,  Justice,  Carbondale. 
Benjamin  R.  Burroughs,  Justice,  Ed  wards  ville. 

*  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Supreme  Court 
under  the  provisions  of  the  act  of  the  General  Assembly,  approved  June  2, 1887. 
Hurd's  Statute,  1897,  508,  Laws  of  1897. 185. 
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FOURTH  DISTRICT. 

Composed  of  the  Southern  Grand  Division  of  the  Supreme  Court 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  February  and  August. 
Clerk— Frank  W.  Havill,  Mount  Vernon. 


Hiram  Bigelow,  Presiding  Justice,  Galva. 
Jambs  A.  Crkighton,  Justice,  Springfield. 
Nicholas  E.  Worthington,  Justice,  Peoria. 


(3)  CIRCUIT  COURTS. 


Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows : 

First  Circuit. — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Joseph   P.  Robarts,  Cairo. 
Oliver  A.  Harker,  Carbondale. 
Alonzo  K.  Vickers,  Vienna. 

Second  Circuit— The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Edmund  D.  Youngblood,  Mount  Vernon. 
Prince  A.  Pearce,  CarmL 
Enoch  E.  Newlin,  Robinson. 

Third  Circuit—  The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond.  Washington  and  Perry. 

judges. 
Benjamin  R,  Burroughs,  Edwardsville. 
Martin  W.  Schaefer,  Belleville. 
William  Hartzell,  Chester. 

Fourth  Circuit—The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

judges. 
William  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelbvville. 
Samcel  L.  Dwight,  Ceritralia. 

Fifth  Circuit— The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

Henry  Van  Sellar,  Paris. 
Ferdinand  Bookwalter,  Danville, 
Frank  K.  Dunn,  Charleston. 

Sixth  Circuit— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt. 

JUDGES. 

Francis  M.  Wright,  Urbana. 
Edward  P.  Vail,  Decatur. 
William  G.  Cochran,  Sullivan. 
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Seventh   Circuit.— The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Green  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield. 
Robert  B.  Shirley,  Carlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth   Circuit.  —The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES, 

John   C.  Broady,   Quincy. 
Harry  Higbee,  Pittsfield. 
Thomas  N.  Mehan,  Mason  City. 

Ninth  Circuit— -The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

John  J.  Glenn,  Monmouth. 
George  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 

Tenth  Circuit— The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
Tazewell 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
Thomas  M.  Shaw,  Lacon. 
Nicholas  E.  Worthington,  Peoria. 

Eleivnth  Circuit— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

CoLOSTiN  D.  Myers,  Bloom  ington. 
George  W.  Patton,  Pontiac. 
John  H.  Moffett,  Paxton. 

Twelfth  Circuit— The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 

Dorrance  Dibell,  Joliet. 
Robert  W.  Hilscher,  Watseka. 
John  Small,  Kankakee. 

Thirteenth  Circuit.— The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Charles  Blanchard,  Ottawa. 
Harvey  M.  Trimble,  Princeton. 
Samuel  C.  Stough,  Morris. 

Fourteenth  Circuit  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

judges. 
Hiram  Biorlow,  Galva. 
Wilmam  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

judges, 
John  D.  Crabtree.  Dixon. 
James  Shaw,  Mount  CarrolL 
Jamjss  &  Baume,  Galena. 
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Sixteenth  Circuit.— The  counties  of  Kane,  Da  Page,  De  Kalb  and 
KendaLL 

JUDGES. 

Henry  B.  Willis,  Elgin. 
Charles  A.  Bishop.  Sycamore. 
George  W.  Brown,  Wheaton. 

Seventeenth  Circuit — The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDGES. 

John  C.  Garver,  Rockford. 
Charles  E.  Fuller,  Belvidere. 
Charles  H.  Donnelly,  Woodstock. 


(4)  COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  aa  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi  criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex-offlcio,  of  the  Criminal  Court 

CIRCUIT  COURT. 
Clerk— John  A.  Cooke,  County  Building,  (Chicago. 

JUDGES. 

Edward  F.  Dunne,  John  Gibbons, 

Murray  F.  Tuley,  Richard  W.  Clifford, 

Richard  S.  Tuthill,  Thomas  G.  Windes, 

Francis  Adams,  Edmund  W.  Burke, 

Arba  N.  Waterman,  Charles  G.  Neely, 

Elbridgr  Hanecy,  Frank  Baker, 

Oliver  H.  Horton,  Abner  Smith. 

SUPERIOR  COURT. 
Clerk — John  A.  Linn,  County  Building,  Chicago. 

JUDGES. 

Theodore  Brentano,  Arthur  H.  Chetlain, 

Henry  M.  Shepard,  Henry  V.  Freeman, 

Philip  Stein,  Nathaniel  C.  Sears, 

Jesse  Holdom,  Farlin  Q.  Ball, 

Jonas  Hutchinson,  Joseph  E.  Gary, 

Axel  Chytraus,  Marcus  Kavanagh.* 

♦Appointed  to  fill  vacancy  December  3, 18Q&. 
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(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  were  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  S.f  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  E.,  J.  &  E.  >Ry.  Co.,  141 I1L  497.) 

THE  CITY  COURT  OF  ALTON. 
Alexander  W.  Hope,  Judge.       Francis  Brandeweide,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Russell  P.  Goodwin,  Judge.         Wm.  Fletcher  Fowler,  ClerV. 

THE  CITY  COURT  OF  CANTON. 
W.  H.  Hemenover,  Judge.  A.  T.  Atwater,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Silas  Cook,  Judga  Thomas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Russell  P.  Goodwin,  Judge.  John  J.  Kelly,  Clerk.  . 

THE  CITY  COURT  OF  LITCHFIELD. 
Amos  Oller,  Judge.  Hugh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
James  F.  Hughes,  Judge.  T.  M.  Lytle,  Clerk. 
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(6)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  La  Salle  and  Peoria,  each  having  a  popula- 
tion of  over  70,000,  probate  courts  are  established,  distinct  from  the 
county  courts.  In  the  other  counties  the  county  courts  have  jurisdiction 
in  all  matters  of.  probate.     (Laws  1881,  72.) 

JUDGES.  COUNTIES.  COUNTY  SEATS. 

Carl  E.  Epler. Adams Quincy. 

Wm.  S.  Dewey Alexander Cairo. 

Joseph  Story Bond Greenville. 

Wm.  C.  DeWolf.  Jr Boone Belvidere. 

R.  E.  Vandeventer, Brown    Mt.  Sterling. 

Richard  M.  Skinner Bureau Princeton. 

Andrew  J.  Emerick Calhoun Hardin. 

Alva  F.  Winoert Carroll Mt  Carroll. 

John  F.  Robinson Cass Virginia. 

Calvin  C.  Staley Champaign Urbana. 

Rurus  M.  Potts Christian  Taylorville. 

J.  C.  Perdue Clark Marshall. 

John  R.  Bonney Clay Louisville. 

Joseph  Hanke Clinton Carlyle. 

John  P.  Harrah Coles Charleston. 

Orrin  N.  Carter Cook Chicago. 

*  Pro.  Judge.  Cook Chicago. 

Ausby  L.  Lowe Crawford Robinson. 

Eli  as  McPherson Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Geo.  K.  Ingham DeWitt Clinton. 

Wm.  H.  Bassett Douglas Tuscola. 

John  H.  Batten DuPage Wheaton. 

Stephen  I.  Headley Edgar Paris. 

Wm.  McGregor Edwards Albion. 

David  L.  Wright Effingham Effingham. 

Geo.  T.  Turner Fayette Vandalia. 

Alexander  McElroy Ford Paxton. 

Wm.  H.  Hart Franklin Benton. 

Meredith  Walker Fulton Lewistown. 

George  Hanlon Gallatin Shawneetown. 

David  F.  King Greene Carrollton. 

A.  R.  Jordon Grundy Morris. 

Chas.  B.  Thomas Hamilton McLennsboro. 

Chellis  E.  Hooker Hancock Carthage. 

Wm.  J.  Hall Hardin Elizabethtown. 

Rauseldon  Cooper Henderson  *. Oquawka. 

Chester  M.  Turner Henry Cambridge. 

Frank  Harry Iroquois Watseka. 

Robert  J.  McElvain Jackson Murphy sboro. 

I.  D.  Shamhart Jasper Newton. 

Joseph  D.  Norris Jefferson Mt.  Vernon. 

Allen  M.  Slatbn Jersey Jerseyville. 

Wm.  T.  Hodson Jo  Daviess Galena. 

O.  R.  Morgan Johnson Vienna. 

M.  O.  Southworth Kane Geneva. 

Eben  B.  Gower Kankakee Kankakee. 

Henry  S.  Hudson Kendall Yorkville. 

Philip  S.  Post Knox Galesburg. 

DeWitt  L.  Jones Lake Waukegan. 

•Office  vacant.    The  Hon.  John  H.  Batten  ia  at  present  acting  as  Probate  Judge. 
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JUDGES.  COUNTIES.  COUNTY  SEATS. 

Henry  W.  Johnson LaSalle Ottawa. 

Albert  T.  Lardin.  Pro.  J LaSalle Ottawa. 

Jasper  D.  Madding Lawrence Lawrenceville. 

Richard  8.  Farrand Lee Dixon. 

Chas.  M.  Barickman Livingston Pontiac 

Emil  C.  Moos* Logan Lincoln. 

Wm.  L.  Hammer Macon Decatur. 

David  E.  Keefe Macoupin Carlinville. 

Wm.  P.  Early Madison Edwardsville. 

Chas.  H.  Holt Marion Salem. 

B.  W.  Wright Marshall Lacon. 

James  A.  McComas Mason Havana. 

George  Sawyer Massac Metropolis. 

J.  Ross  Mickey McDonough Macomb. 

Orson  H.  Gillmore McHenry Woodstock. 

Roland  A.  Russell McLean Bloomington, 

Frank  E.  Blane Menard Petersburg. 

William  T.  Church Mercer Aledo. 

Paul  C.  Brey Monroe Waterloo. 

M.  J.  McMurry Montgomery Hillsboro. 

Charles  A.  Barnes Morgan Jacksonville. 

John  D.  Purvis Moultrie Sullivan. 

Frank  E.  Reed Ogle Oregon. 

Robert  H.  Lovett Peoria  Peoria. 

M.  M.  Bassett,  Pro.  Judge. . .  Peoria Peoria. 

R.  W.  S.  Wheatley Perry Pincknevville. 

F.  M.  Shonkwiler Piatt Monticeflo. 

B.  F.  Bradburn Pike Pittsfield. 

Wm,  A.  Whiteside Pope Golconda. 

John  D.  Bristow Pulaski Mound  City. 

John  M.  McNabb Putnam Hennepin. 

Warren  N.  Wilson Randolph Chester. 

Parke  Hutchinson Richland Olney. 

Lucian  Adams Rock  Island Rock  Island. 

John  L.  Thompson Saline HarriBbure;. 

George  W.  Murray Sangamon Springfield. 

H.  V.  Teel Schuyler Rushville. 

James  Callans Scott Winchester. 

Thomas  H.  Righter Shelby 8helbyville. 

Wm.  W.  Wright Stark Toulon. 

Frank  Perrin St.  Clair Belleville. 

Wm.  N.  Cronkrite Stephenson Freeport 

Geo.  C.  Rider Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesboro. 

M.  W.  Thompson Vermilion Danville. 

Lyman  Leeds. Wabash Mt  CarmeL 

T.  G.  Peacock Warren Monmouth. 

Geo.  Vernor Washington Nashville. 

L.  E.  Sunderland Wayne Fairfield. 

John  N.  Wilson White Carmi. 

Henry  C.  Ward Whiteside Morrison. 

Albert  O.  Marshall Will Joliet. 

Wiley  F.  Slater Williamson Marion. 

Rufus  C.  Bailey Winnebago Rockford. 

Thomas  Kennedy Woodford Eureka. 


*  Died  April  8, 1900.    Office  vacant. 
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Cleveland,  C,  C.  and  St.  L.  Ey.  Co.  v.  Samuel      lioi      85| 
Moss,  A  dm. 

1.  Ordinary  Care—  May  be  Inferred,  When.— In  the  absence  of 
direct  proof,  ordinary  care  may  be  inferred  from  proof  of  the  habits  of 
the  deceased. 

2.  Testimony—  When  Statement  of  Witness  is  One  of  Fact  and  Not 
an  Opinion. — Whether  one  can  see  a  train  from  a  given  position  may 
call  for  an  opinion,  if  the  person  nuked  has  never  seen  a  train  from  such. 
a  position,  and  is  not  entirely  familiar  with  the  position;  but  if  he  has- 
under  such  conditions  seen  a  train,  or  is  so  familiar  with  the  surround- 
ings as  to  know  that  a  train  can  be  seen,  his  statement  is  a  statement  of 
fact  and  not  an  opinion. 

8.  Instructions— Stating  General  Propositions  of  Law  Not  Dis- 
puted.— Instructions  stating  propositions  of  law  which  are  not  disputed 
or  in  any  way  called  in  question  may  not  alone  be  cause  for  reversal,  in 
all  cases,  but  the  giving  of  them  should  be  avoided  as  serving  no  useful 
purpose,  and  as  tending  to  direct  the  attention  of  the  jury  to  issues  not 
in  controversy. 

4.  Evidence— Of  Cautious  Habits  of  Deceased— Incompetent  Where 
Tlicre  Is  an  Eye  Witness.— Evidence  of  the  cautious  habits  of  deceased 
is  incompetent  where  there  is  an  eye  witness  of  the  occurrence. 

Action  In  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Pulaski  County;  the  Hon.  Joseph  P.  Robarts,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1899.  Reversed  and  remanded. 
Opinion  filed  March  16,  19&0. 
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Statement. — This  suit  is  brought  by  appellee,  the  father 
and  administrator  of  the  deceased,  for  the  killing  of  James 
Perry  Moss,  through  the  alleged  negligence  of  appellant. 

The  deceased,  on  the  3d  of  February,  A.  D.  ISO!*,  an 
unmarried  man,  twenty -one  years  of  age,  in  attempting  to 
cross  appellant's  track  at  a  public  highway,  was  struck  and 
injured  by  appellant's  regular  passenger  train  No.  2,  going 
northeast  from  Mound  City  toward  Olmstead,  and  on  the 
5th  of  February  died  in  consequence  thereof. 

The  track  of  the  railroad  running  from  Mound  City 
toward  Olmstead,  runs  about  northeast.  The  highway 
crosses  the  railroad  at  Wolf's  crossing,  about  one  and 
one-half  miles  southwest  of  Olmstead,  and  about  nine  and 
one-half  miles  northeast  of  Mound  City.  In  going  toward 
Olmstead  the  highway  approaches  the  railroad  track 
within  about  100  yards,  at  a  point  some  half  mile  south 
of  Wolf  crossing;  then  it  bears  olf  from  the  railroad  track 
and  runs  about  north  until,  at  the  house  of  Henry  Bohm 
(which  is  about  2,000  yards  east  of  the  railroad  track,  and 
about  a  quarter  of  a  mile  from  Wolf  crossing),  it  makes  a 
square  turn  to  the  west  and  crosses  the  track  at  Wolfs 
crossing. 

At  the  crossing,  both  the  railroad  track  and  the  highway 
are  below  the  natural  surface  of  the  ground  some  five  to 
seven  feet.  This  cut  on  the  railroad  track,  gradually  de- 
creases toward  Mound  City  until,  about  300  yards  from  the 
crossing,  the  cut  runs  out  and  the  railroad  track  is  on  the 
surface,  and  continues  so  for  a  mile  or  more  south,  or 
toward  Mound  City. 

When  the  railroad  was  built  there  wa3  left  a  ridge  of 
earth,  some  one  and  one-half  to  two  feet  high,  on  the  top 
of  the  railroad  bank  on  the  eastern  side  of  the  cut,  extend- 
ing south  from  the  crossing. 

In  going  along  the  highway  from  Mrs.  Ilarper's  house  to 
Wolf  crossing,  which  is  about  a  quarter  of  a  mile  from  the 
house,  the  evidence  tends  to  show  that  one  on  foot  or  in  a 
wagon,  can  see  the  trains  approaching  from  the  south  all  the 
way,  except  while  crossing  a  small  narrow  depression  in  the 


Fourth  District — August  Term,  1899.        3 

C,  C,  C.  &  St  L.  Ry.  Co.  v.  Moss. 

wagon  road  about  400  feet  from  JBohra's  house,  and  500  to 
600  feet  from  the  crossing,  and,  until  one  gets  within  100 
feet  of  the  crossing,  where  the  bank  of  the  cut  on  the  south 
side  of  the  wagon  road  obstructs  the  view  until  within 
thirty-five  or  forty  feet  of  the  crossing,  when  one  can  again 
see  down  the  track. 

On  the  afternoon  of  the  accident,  the  train  reached 
Wolfs  crossing  on  its  regular  time,  about  3:20  p.  m.,  run- 
ning at  its  usual  speed,  thirty  to  thirty-live  miles  an  hour. 

Deceased  left  Mrs.  Harper's  house  after  the  clock  had 
struck  three.  Mrs.  Harper,  a  witness  for  appellee,  says 
she  watched  him  go  down  the  road,  and  as  he  was  about 
out  of  sight,  she  heard  the  train  whistle  at  the  trestle 
about  a  quarter  of  a  mile  south  of  her  house.  He  was  in  a 
sleigh,  driving  two  mules  which  would  frighten  at  moving 
cars,  and  had  prior  to  that  time  often  tried  to  run  away. 
He  had  on  a  mackintosh,  drove  with  his  right  hand,  and  in  his 
left  held  a  small  umbrella  over  him.  It  was  raining,  and 
as  long  as  he  was  in  her  sight,  which  was  until  he  went 
down  a  little  hill  just  before  he  got  to  Bohm's  house,  he 
was  driving  in  a  slow  trot.  Bohm  testifies  that  he  had  just 
passed  his  house  a  minute  or  two  when  the  train  came 
along  and  whistled  for  the  Wolf  crossing. 

No  one  saw  him  after  this  and  before  he  was  struck, 
except  T.  W.  Bell,  the  engineer.  He  says,  when  he  gave 
the  signal  for  the  Wolf  crossing,  a  quarter  of  a  mile  south 
of  the  crossing,  he  saw  a  team  standing  still  in  the  high  wajr 
150  or  200  feet  east  of  the  crossing,  but  whether  it  was 
deceased's  team  or  not  he  did  not  know.  As  he  approached 
the  crossing,  when  thirty-five  or  forty  feet  away,  he  saw 
deceased  drive  his  team  in  a  trot  onto  the  track  in  front  of 
the  engine.  The  engineer  set  his  brakes,  but  before  he 
could  reach  the  whistle,  deceased  was  struck.  Deceased 
was  raised  in  the  neighborhood  of  the  crossing,  and  was 
familiar  with  its  conditions  and  the  time  of  the  passing  of 
regular  trains. 

The  declaration  contains  four  counts. 

The  first  count  charges  careless  and  improper  manage- 
ment of  train. 
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The .  second  count  avers  that  no  bell  or  whistle  was 
sounded. 

The  third  count  alleges  that  the  railroad  at  the  crossing 
was,  to  wit,  fifteen  feet  below  the  level  of  the  ground,  and 
that  there  was  an  embankment  on  the  eastern  side  of  the 
railroad  approaching  the  crossing,  so  as  to  make  it  impossi- 
ble to  see  a  locomotive  coming  from  a  southerly  direction, 
until  one  was  within,  to  wit,  five  feet  of  the  crossing,  and 
that  in  view  of  these  conditions,  it  was  the  duty  of  defend- 
ant to  exercise  great  care  and  caution  in  managing  its  trains 
when  approaching  the  crossing,  but  that  defendant  so  care- 
lessly and  negligently  drove  its  engine,  etc. 

The  fourth  count  avers  the  condition  and  situation  of  the 
crossing  substantially  as  in  the  third,  and  avers  that  by  rea- 
son of  said  condition  and  of  the  careless  and  negligent  man- 
agement of  the  train  by  the  servants  of  defendant,  the 
deceased  was  struck,  etc. 

Issue  was  joined  upon  plea  of  not  guilty. 

Judgment  for  plaintiff  for  $995. 

C.  S.  Conger,  attorney  for  appellant. 

L.  M.  Bradley  and  Chas.  L.  Eice,  attorneys  for  appellee. 

Mr.  Justice  Worthington  delivered  the  opinion  of  the 
court. 

Appellant,  at  the  close  of  appellee's  testimony,  and  also 
after  all  the  evidence  was  in,  moved  the  court  to  instruct 
the  jury  to  find  for  defendant.  The  court  refused  the 
motion.     In  this  there  was  no  error. 

A  case  was  presented  that  required  the  findings  of  a  jury. 

It  is  urged  as  error  that  appellee  was  allowed  to  prove 
the  cautious  habits  and  character  of  the  deceased.  When 
appellee  closed  his  case,  it  did  not  appear  that  there  was 
any  eye-witness  to  the  accident. 

It  was  not,  then,  error  to  receive  evidence  of  his  habits  as 
to  being  cautious  and  prudent.  In  the  absence  of  direct 
proof,  ordinary  care  may  be  inferred  from  such  proof.    Mo. 
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Furnace  Co.  v.  Abend,  107  111.  44;  C.,  R.  I.  &  P.  R.  R.  v. 
Clark,  108  111.  113;  T.,  St.  L.  &  K.  C.  R.  R.  v.  Bailey,  145 
111.  159. 

Henry  Bohm,  a  witness  for  appellant,  testified  that  he 
saw  the  deceased  pass  his  house,  and  in  a  minute  or  two  he 
heard  the  train  whistle  for  the  crossing;  that  "  from  where 
he  passed  ray  house  to  the  Wolf  crossing,  I  guess  it  would 
be  close  to  a  quarter — not  quite  a  quarter  of  a  mile; "  that 
it  was  between  a  sleet  and  a  rain,  and  that  the  young  man 
had  an  umbrella  over  his  head.  He  was  asked  to  tell  the 
jury  how  he  was  driving,  with  reference*  to  speed.  The 
question  was  objected  to,  the  objection  sustained,  and  appel- 
lant excepted.  We  think  the  witness  should  have  been 
allowed  to  answer  this  question.  Under  the  condition  of 
the  wTeather,  the  situation  of  the  deceased,  holding  an 
umbrella  with  one  hand  and  driving  a  span  of  mules  that 
are  shown  by  the  evidence  to  be  afraid  of  moving  trains, 
his  knowledge  of  the  dangerous  character  of  the  crossing 
he  was  approaching,  and  that  a  regular  train  was  due 
about  that  time,  the  answer  might  have  thrown  some  light 
upon  the  issue  of  ordinar*7  care  on  the  part  of  the  deceased. 
While  it  might  not  have  had  much  weight  in  showing  how 
he  was  driving  at  the  crossing,  to  prove  how  fast  he  was 
driving  a  quarter  of  a  mile  from  the  crossing,  still,  under 
the  circumstances,  it  might  have  thrown  some  light  upon 
this  issue.  If  it  would  have  done  so,  the  evidence  would 
have  been  competent.  The  relevancy  of  testimony  is  for 
the  court  to  decide;  the  weight  to  be  given  to  it,  is  for  the 
jury. 

For  the  same  reason  the  court  should  have  allowed  the 
witness  Dan  Echols  to  answer  the  question  at  what  points 
upon  the  highway  between  Bohm's  house  and  the  crossing 
he  could  see  a  train  approaching  from  the  south.  It  was 
not  objectionable  upon  the  ground  that  it  necessarily  called 
for  an  opinion.  Whether  one  can  see  a  train  from  a  given 
position,  may  call  for  an  opinion  if  the  person  asked  has 
never  seen  a  train  from  such  position,  and  is  not  entirely 
familiar  with  the  situation.     But  if  he  has  under  such  con- 
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ditions  seen  a  train,  or  is  so  familiar  with  the  surroundings 
as  to  know  that  a  train  can  be  seen,  his  statement  is  a  state- 
ment of  fact  and  not  an  opinion.  111.  C.  R.  R.  Co.  v.  Swisher, 
53  111.  App.  411;  C.  &  A  R.  R.  Co.  v.  Legg,  32  111.  App. 
218;  Wharton's  Law  of  Ev.,  Vol.  1,  Sees.  570-571. 

It  was  clearly  pertinent  to  show  that  the  deceased,  riding 
in  a  sleigh,  carrying  an  open  umbrella  in  one  hand,  and 
approaching  a  dangerous  crossing  at  a  time  when  a  train 
was  due,  and  driving  a  span  of  mules  that  were  afraid  of 
cars  and  inclined  to  run  away,  could,  by  looking,  have  seen 
the  train  at  some  distance  from  the  crossing.  It  was  for 
the  jury  to  say  whether  a  failure  to  look  for  a  train  under 
such  circumstances  tended  to  prove  want  of  ordinary  care, 
and  the  ability  to  see  the  train  was  a  necessary  element  in 
passing  upon  the  question. 

Instruction  No.  1  for  appellee  was  not  pertinent  to  the 
case.  The  safe  crossings  required  by  statute  refer  to  track 
crossings  and  the  approaches  thereto  on  the  highway. 
There  is  no  allegation  and  no  evidence  to  show  that  either 
the  crossing  or  its  approaches  were  unsafe. 

The  third  instruction  for  appellee  states  a  general  propo- 
sition of  law,  which  was  not  disputed,  or  in  any  way  called 
in  question.  While  such  general  propositions,  stated  in 
instructions,  may  not  alone  be  cause  for  reversal  in  all  cases, 
the  giving  of  them  should  be  avoided  as  serving  no  useful 
purpose,  and  as  tending  to  direct  attention  of  the  jury  to 
issues  not  in  controversy. 

The  same  objection  applies  to  the  sixth  instruction. 

Appellee's  thirteenth  instruction  is  as  follows: 

"  If  the  jury  believe  from  a  preponderance  of  the  evidence 
that  the  deceased,  James  Perry  Moss,  was  a  careful,  cautious 
man  at  the  time,  and  immediately  preceding  the  alleged 
injury  to  him,  then  you  have  a  right  to  consider  this  evi- 
dence, with  all  the  evidence  in  the  case,  as  to  whether  the 
deceased  was  using  such  due  care  and  caution  as  an  ordi- 
narily prudent  man  would  have  used  under  like  circum- 
stances at  the  time  of  the  alleged  injury." 

It  is  said  in  this  opinion,  svpra,  that  it  was  not  error  to 
admit  evidence  of  the  cautious  habits  of  deceased,  there 
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being  no  testimony,  when  such  evidence  was  offered,  that 
there  was  any  eye  witness  of  the  occurrence.  Appellant, 
however,  introduced  a  witness,  whose  testimony  was  not 
contradicted,  who  saw  what  occurred,  and  also  witnesses 
who  testified  as  to  the  deceased's  situation  and  surround- 
ings in  the  sleigh,  and  his  manner  of  driving  at  points  not 
far  distant  from  the  crossing. 

T.  W.  Bell,  the  engineer  of  the  train,  testifies  that  he 
saw  deceased  ucome  driving  on  the  crossing.  He  was 
driving  a  span  of  mules  abont  as  fast  as  he  could  make 
them  go.  He  was  coming  in  a  trot.  I  was  looking  right 
at  him."  This  was  an  eye  witness  of  the  immediate  cir- 
cumstances of  the  collision.  After  the  introduction  of  this 
evidence  by  appellant,  there  was  no  motion  to  strike  out  the 
testimony  relating  to  the  cautious  habits  of  the  deceased. 

While  this  left  the  testimony  of  the  character  of  the 
deceased  for  caution  and  prudence  still  before  the  jury,  the 
fact  that  there  was  an  eye  witness  of  the  occurrence  made 
such  evidence  incompetent.  It  was,  therefore,  error  to 
instruct  the  jury  that  if  they  believed  from  the  evidence 
that  the  deceased  was  "  a  careful  and  cautious  man  at  the 
time  of  the  alleged  injury,"  that  they  had  a  right  to  con- 
sider this  in  connection  with  the  other  evidence  in  the  case. 

Judgment  reversed  and  cause  remanded. 


Connty  of  Crawford  v.  George  L.  Walter. 

1.  Counties—  Contracts  with,  How  Made,—  While  the  county  board 
alone  has  power  by  law  to  bind  the  county  by  contract,  it  may,  by  reso- 
lution or  vote,  clothe  committees  or  agents  with  power  to  act  for  it. 

2.  Same — Power  of  Committees  to  Contract— When  a  board  of  super- 
visors legally  passes  a  resolution  to  proceed  to  build  a  court  house, 
appoints  a  building  committee,  and  by  another  resolution  empowers  and 
fully  authorizes  such  committee  to  cany  out  the  resolution  to  build 
the  court  house  and  to  complete  it  without  delay,  all  contracts  made 
with  such  committee,  within  the  scope  of  its  commission,  are  as  binding 
on  the  county  as  if  made  direct  with  the  board  of  supervisors. 
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3.  Committees—  Poioer  of  One  Member  to  Act— .When  it  is  the  duty 
of  a  committee  to  act,  and  where  the  act  done  is  an  act  proper  for  the 
committee  to  do  at  the  particular  time,  being  a  mere  detail  in  the  dis- 
charge of  the  general  duties  imposed  upon  it,  if  such  act  is  performed 
by  any  member  of  the  committee,  with  the  general  acquiescence  of  tl»e 
whole,  in  the  absence  of  fraud,  collusion  or  bad  faith,  it  will  be  deemed 
the  act  of  the  committee. 

Assumpsit.—  Appeal  from  the  Circuit  Court  of  Crawford  County; 
the  Hon.  Edward  D.  Youngblood,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1809.  Affirmed.  Opinion  filed  March  10, 
1900. 

Bradrurt  &  MacIIatton,  George  N.  Parker  and  Val- 
moke  Parker,  attorneys  for  appellant. 

Hampton  S.  Bogard,  State's  Attorney,  for  appellant. 

Maxwell  &  Jones  and  Gee  &  Baknes,  attorneys  for 
appellee. 

Mr.  JcsticeCretgiiton  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  assumpsit  in  the  Circuit  Court  of 
Crawford  County,  by  appellee  against  appellant.  Trial  was 
by  jury.  Verdict  and  judgment  in  favor  of  appellee  for 
§618.75. 

The  declaration  consists  of  a  number  of  the  common 
counts,  among  them,  the  counts  for  goods,  wares  and  mer- 
chandise sold  and  delivered,  the  money  counts  and  the  count 
for  interest.  The  controversy  grows  out  of  a  demand  by 
appellee  for  payment  for  about  113,000  brick  used  in  the 
construction  of  appellant's  court  house. 

On  the  28th  day  of  May,  1895,  the  Board  of  Supervisors 
of  Crawford  County  passed  a  resolution  to  proceed  to  build 
a  court  house,  and  appointed  a  building  committee  of  five 
to  carry  out  the  resolution,  to  select  plans,  act,  and  contract, 
and  complete  such  building  without  delay.  On  the  8th  day 
of  August  the  building  committee  entered  into  a  contract 
with  T.  S.  Morse  &  Son,  whereby  Morse  &  Son  agreed  to 
furnish  all  material  and  perform  all  work  in  the  construction 
of  the  court  house  and  complete  the  same  in  every  detail 
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-for  the  sum  of  $40,000,  payable  in  county  warrants,  pay- 
ments to  be  made  on  architect's  estimates  as  the  work  pro- 
gressed, the  county  retaining  twenty  per  cent  of  the  amount 
of  the  estimates  until  the  building  should  be  completed 
according  to  contract.  The  contract  also  provides,  among 
other  things,  that  in  case  the  contractors  shall  at  any  time 
refuse  or  neglect  to  supply  a  sufficiency  of  proper  material 
to  prosecute  the  work  with  promptness  and  dispatch,  then 
the  county  shall  be  at  liberty  to  procure  such  material  and 
deduct  the  cost  thereof  from  any  money  then  due  or  to 
become  due  to  the  contractors,  and  under  certain  conditions, 
that  the  county  should  also  be  at  liberty  to  determine  the 
employment  of  the  contractors  and  itself  complete  the  con- 
tract. This  contract  was  duly  approved  by  resolution  of  the 
board  of  supervisors. 

The  contractors  entered  upon  the  performance  of  the 
contract  and  engaged  appellee  to  furnish  all  the  soft  brick 
necessary  for  the  building.  The  work  progressed  with  rea- 
sonable promptness  and  dispatch  until  the  walls  of  the 
building  were  almost  up,  when,  on  account  of  the  inability  of 
the  contractors  to  procure  money  on  the  warrants  in  which 
by  the  terms  of  their  contract  they  were  being  paid,  they 
were  unable  to  pay  for  the  necessary  material,  and  all  work 
on  the  building  stopped.  This  occurred  some  time  in  the 
spring  of  1890.  While  this  condition  of  things  prevailed 
the  building  committee  met  on  the  21st  of  April,  and  again 
on  the  27th  of  April,  and  on  the  29th  day  of  April  reported 
to  the  board  of  supervisors  that  the  work  on  the  building 
had  stopped. 

Under  this  condition  both  the  building  committee  and 
the  board  of  supervisors  were  moved  to  take  action  in  the 
matter  and  devise  means  for  starting  up  the  work  and 
carrying  it  forward.  To  that  end  an  agreement  was  entered 
into  between  the  committee  and  the  contractors,  whereby  it 
was,  among  other  things,  agreed  that  county  orders  should 
be  issued  in  lieu  of  certain  interest-bearing  warrants,  that 
the  county  should  cash  these  orders  and  pay  out  the  proceeds 
for  labor,  material  and  freight  for  the  construction  of  the 
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court  house,  and  that  the  sum  so  paid  should  bo  treated  as 
an  advance  payment  on  the  contract  price.  This  agreement 
was  reported  by  the  building  committee  to  the  board  of 
supervisors,  and  was,  on  the  29th  day  of  April,  1896,  duly 
approved.  The  county  orders  were  issued  in  lieu  of  the 
specified  warrants.  This  action  of  the  committee  and  of 
the  board  was  made  of  record  and  was  publicly  known. 

By  this  agreement  the  county  undertook  both  to  cash 
these  orders  and  to  pay  out  the  proceeds  for  labor,  material 
and  freight  for  the  construction  of  the  unfinished  building. 
The  board  of  supervisors  provided  no  means  for  carrying 
this  undertaking  into  effect,  except  through  the  building 
committee  which  the  board  had  originally  created  and  com- 
missioned to  "  select  plans,  act  and  contract,  and  complete 
such  building  without  delay."  This  committee  had  been 
in  the  continuous  active  exercise  of  all  the  powers  dele- 
gated to  it  from  the  day  of  its  creation,  and  in  pursuance 
of  the  purposes  of  this  agreement,  though  certain  of  its 
more  active  members,  among  them  Mr.  IL  L.  Bovell,  imme- 
diately set  about  the  discharge  of  the  duties  undertaken  by 
the  county.  They  were  able  to  and  did  procure,  through 
the  assistance  of  certain  public-spirited  citizens  of  the 
county,  money  with  which  to  cash  the  orders,  did  cash  the 
orders,  and  receive,  expend  and  direct  the  disposition  of  the 
proceeds.  At  the  time  the  board  of  supervisors  took  action 
in  the  matter,  the  walls  of  the  building  were  not  quite  up, 
the  upper  joist  could  not  be  put  on  and  the  building  was 
not  roofed.  The  most  pressing  demand  was  for  brick  to 
finish  the  walls.  Appellee  having  been  unable  to  get  pay 
from  the  contractors  for  what  brick  he  had  delivered,  had 
ceased  to  deliver  and  absolutely  refused  to  deliver  any 
more  brick  under  his  contract  with  the  contractors.  About 
the  ICth  of  May,  1890,  while  matters  were  in  this  state, 
committeeman  Bovell  and  appellee  met.  As  to  what 
occurred  at  that  meeting  appellee  testifies  as  follows: 

"  Bovell  wanted  me  to  haul  some  more  brick  over  to  the 
court  house,  and  I  said  with  an  oath,  4  You  can't  have  any 
more  brick  without  I'm  guaranteed  my  pay;  I  have  got 
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every  dollar  into  it  I  am  going  to  put  into  it.'  He  then 
said,  'How  many  more  brick  will  it  take  to  finish  the  walls 
so  we  can  inclose" the  building?'  I  couldn't  tell  exactly  how 
many  courses  of  brick  it  would  take  till  I  went  and  looked 
over  the  walls  and  made  an  estimate;  he  says,  'What  will 
you  take  to  furnish  the  brick  to  inclose  the  building?'  I  told 
him  I  would  figure  upon  it.  I  estimated  that  it  would  take 
between  105,000  and  110,000  more  brick.  When  I  got 
through  I  went  over  to  Callahan's  office  and  found  Bovell 
and  Hanby  Jonus  and  Harry  Otey  in  the  east  room  of  Cal- 
lahan's office.  They  wanted  to  know  if  I  had  found  out 
how  much  brick  it  would  take  and  I  said  yes;  I  told  them 
it  would  take  $550  to  inclose  the  building  and  square  up  to 
the  roof,  and  Mr.  Bovell  then  told  me  to  go  ahead  and 
haul  the  brick  and  he  would  guarantee  me  my  money.  I 
commenced  delivering  brick  that  day  and  it  took  till  the 
4th  day  of  August,  1896.     1  hauled  113,000  brick." 

On  the  3d  day  of  August,  1896,  the  board  of  supervisors 
finally  declared  the  contract  with  Morse  &  Son  forfeited 
and  proceeded  to  complete  the  building. 

It  is  admitted  that  appellee  furnished  the  brick,  that  the 
brick  were  used  in  the  construction  of  the  building,  and  no 
question  is  raised  as  to  the  price,  but  appellant's  counsel 
contend  that  the  county  is  not  liable.  They  say,  "There  is 
one  broad  proposition  that  never  ought  to  be  lost  sight  of 
in  this  case  and  that  is,  the  county  can  only  be  legally 
bound  by  its  legally  authorized  officers  acting  within  the 
plain  provision  of  the  law." 

This  is  true,  but  such  officers  may  employ  suitable  agen- 
cies. They  say,  "  The  duty  to  erect  and  keep  in  repair  a 
suitable  court  house  is  by  statute  imposed  upon  the  board 
of  supervisors,  and  no  other  power  whatever  is  authorized  to 
perform  this  duty." 

Also  true,  but  the  board  of  supervisors  may  perform  this 
duty  through  agents.  They  further  say,  "  To  bind  the 
county  the  contract  must  be  made  with  the  county  *  *  * 
by  its  board  of  supervisors."  True,  but  a  contract  may  be 
made  with  a  county  by  its  board  of  supervisors  acting 
through  a  properly  constituted  committee  or  agent.  In 
Sexton  v.  County  of  Cook,  114  111.  174,  it  is  held  that 
while  the  county  board  alone  has  power  by  law  to  bind  a 
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county  by  contracts,  yet  the  board  may,  by  resolution  or 
vote,  clothe  committees  or  agents  with  power  to  act  for  it. 
To  the  same  effect  is  the  holding  in  Bouton  v.  McDonoagh 
County,  84  111.  3S4,  and  we  have  been  cited  to  no  authority 
which,  in  our  judgment,  holds  to  the  contrary. 

After  the  board  of  supervisors  had  legally  passed  a  reso- 
lution to  proceed  to  build  a  court  house,  it  legally  appointed 
a  building  committee,  and  by  resolution  empowered  and 
fully  authorized  that  committee  "  to  carry  out  the  resolu- 
tion" (to  build  the  court  house);  empowered  and  author- 
ized that  committee  "  to  act  and  contract,  and  complete  such 
building  without  delay."  Any  contract  made  with  that 
comjnittee  within  the  scope  of  its  commission  is  as  binding 
on  the  county  as  if  made  direct  with  the  board  of  super- 
visors, and  the  language  of  the  resolution  granting  power 
to  the  committee  is  broad  enough  to  embrace  all  the  power 
the  board  itself  had  concerning  that  subject-matter  and 
clearly  included  the  power,  under  the  conditions  existing 
at  the  time,  to  contract  for  the  brick  in  question.  If  that 
committee  did  in  fact  contract  for  the  brick,  then  the 
county  is  bound  thereby  and  ought  to  pay. 

It  is  claimed  by  appellant  that  committeeman  Iiovell  was 
the  agent  of  the  contractors  at  the  time  of  this  deal  with 
appellee,  but  when  the  whole  record  is  considered  together 
that  position  is  not  sustained.  By  one  of  the  clauses  in  the 
agreement  of  April  29th,  he  was  given  power  to  act  for  and 
bind  the  contractors,  but  this  was  intended  and  understood 
to  be  wholly  for  the  protection  of  the  county  in  its  final 
settlement  with  the  contractors,  concerning  the  proposed 
expenditure  to  be  made  by  the  county  for  labor,  material 
and  freight,  to  be  charged  against  the  contractors  as 
advance  payment  on  the  contract.  He  retained  his  mem- 
bership in  both  the  board  and  committee  and  continued 
with  the  full  knowledge  and  acquiescence  of  all,  to  be,  as 
he  had  been  from  the  beginning,  the  most  active  member 
of  both  these  bodies.  • 

It  is  further  insisted  that  if  any  such  contract  was  made 
as  claimed  by  appellee,  that  it  was  not  the  act  of  the  com- 
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raittee;  that  Bovell  could  not  act  for  the  committee.  "VVe 
know  of  no  law  that  requires  such  committee  to  adopt  any 
particular  manner  or  form  in  the  transaction  of  its  business, 
nor  in  ascertaining:  or  evidencing  the  will  of  the  individual 
members.  When  it  is  the  duty  of  a  committee  to  act,  as  it 
clearly  was  in  this  case,  and  when  the  act  done  is  an  act 
which  was  proper  for  that  committee  at  that  particular 
time  to  do,  as  the  purchasing  of  the  brick  in  this  case  was, 
and  is  a  mere  detail  in  the  general  discharge  of  the  larger 
duty  imposed  upon  the  committee,  as  this  act  was,  and  such 
act  is  performed  by  any  member  of  the  committee  with  the 
general  acquiescence  of  the  committee,  which  we  find  from 
the  evidence  was  true  in  this  case,  then,  in  the  absence  of 
fraud,  collusion  or  bad  faith,  such  act  will  be  deemed  and 
held  the  act  of  the  committee. 

Many  questions  are  raised  as  to  the  admission  and  rejec- 
tion of  evidence  and  the  giving  and  refusing  of  instruc- 
tions, all  of  which  we  have  duly  considered;  and  while  the 
record  in  the  respects  complained  of  is  not  wholly  free  from 
error,  we  think  appellant  has  not  been  prejudiced  thereby. 
Upon  the  whole  record  it  is  manifest  that  substantial 
justice  has  prevailed,  and  we  find  that  the  judgment  of  the 
Circuit  Court  ought  to  be  affirmed. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


O'Fallon  Coal  Co.  v.  William  Laquet. 

1.  Coal  Mixes— Liability  of  Owners  for  a  Failure  to  Deliver  Props, 
etc. — The  owner,  agent  or  operator  of  a  coal  mine  i9  required  by  the 
statute  (R.  S.,  Chap.  93)  to  keep  a  supply  of  timber  constantly  on  hand, 
of  sufficient  dimensions  to  be  used  as  props  and  cap  pieces,  and  to  deliver 
the  same  as  required,  so  that  the  workmen  may  at  all  times  be  able  to 
properly  secure  the  workings  for  their  own  safety. 

a.  Ordinary  Care—  What  is  Evidence  of.  —In  an  action  by  a  child 
to  recover  damages  for  the  death  of  its  parent  by  neglect  of  a  mine 
owner  to  furnish  timber  for  props  as  required  by  law,  evidence  showing 
that  the  deceased  went  to  another  room  to  borrow  props  but  could  get 


95 


13 


9        181 
a!98s  1251 


14  Appellate  Courts  of  Illinois. 

Vol.  89.]  O'Fallon  Coal  Co.  v.  Laquet 

none,  is  competent  for  the  purpose  of  showing  that  the  deceased  was 
exercising  due  care  for  his  own  safety. 

3.  Damages— -In  Actions  Under  the  Law  Requiring  Owners  of  Mines 
to  Furnish  Timber  for  Props,  etc.— In  actions  for  damages  sustained  by 
reason  of  the  death  of  a  person  occasioned  by  the  willful  failure  of  the 
owner  of  a  coal  mine  to  comply  with  the  law  requiring  him  to  furnish 
timber  for  props,  the  amount  of  the  recovery  must  be  largely  left  (within 
the  limits  of  the  statute)  to  the  discretion  of  the  jury;  and  when  proof  is 
made  of  the  age  and  relationship  of  the  next  of  kin,  suing,  they  may 
estimate  the  pecuniary  damages  from  the  facts  proven,  in  connection 
with  their  knowledge  and  experience  in  relation  to  matters  of  common 
observation.  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Then.,  Adm.,  etc.,  59  111. 
App.  561. 

4.  Same— Nothing  to  be  Allowed  for  Pain  and  Grief.—  In  estimating 
the  amount  of  damages  in  actions  for  the  death  of  a  person  resulting 
from  the  failure  of  a  mine  owner  to  furnish  timber  for  props  in  his  mine 
as  required  by  the  statute,  nothing  is  to  be  allowed  for  pain  suffered  by 
the  deceased  or  for  grief  or  sorrow  inflicted  upon  his  children.  The 
damages  must  be  limited  to  the  injury  suffered  by  reason  of  the  loss  of 
support  his  next  of  kin  may  have  sustained  on  account  of  his  death. 

5.  Remedies — Technical  Niceties  Not  to  be  Indulged  in. — Technical 
niceties  ought  not  to  be  indulged  in  to  defeat  the  provisions  of  the  law  en- 
acted for  the  protection  of  a  class  of  men  who  are  confined  in  their  labor 
to  small  space  in  mines  far  below  the  surface  of  the  earth;  a  labor  which 
inevitably  becomes  dangerous  to  human  life  unless  constantly  watched 
and  guarded  by  those  in  charge  of  the  mine. 

6.  Remote  Cause — Defined,  etc. — A  remote  cause  is  one  which  some 
independent  force  takes  advantage  of  to  accomplish  something  not  the 
probable  or  natural  effect  thereof. 

7.  Question  op  Fact— Proximate  Causes.— The  question  as  to 
whether  an  act  is  a  proximate  cause  is  for  the  jury,  under  a  proper  defi- 
nition of  all  the  legal  elements  that  go  to  make  up  such  a  cause. 

8.  Jurors— Triers  at  Common  Law— The  Rule  Not  Adopted  in  TJiis 
State. — At  common  law  the  decisions  of  challengers  were  committed 
to  triers  and  their  decision  was  final  and  not  subject  to  review  on  error, 
but  the  rule  has  never  been  adopted  in  this  State. 

9.  Triers— The  Rule  as  to,  Not  Adopted  as  a  Part  of  the  Common 
Law.—  The  method  at  common  law  of  determining  the  qualification  of 
jurors  on  challenges  to  the  favor  was  a  rule  of  practice  in  the  Eng- 
lish courts  and  not  a  part  of  the  body  of  the  common  law  of  England 
which  was  adopted  by  the  legislature  of  this  State  by  the  act  entitled 
"An  act  declaring  what  laws  are  now  in  force  in  this  State,"  approved 
February  4,  1819. 

10.  Excessive  Damages—  When  $2,500  is  Not.— Where  the  deceased 
was  a  vigorous,  healthy  man,  scarcely  past  the  prime  of  life,  capable  of 
earning  good  wages,  a  judgment  in  favor  of  a  minor  son,  the  burden 
of  whose  care  and  support  had  been  thrown  upon  the  decaesed  by  reason 
of  the  death  of  the  son's  mother,  for  the  sum  of  $2,500,  is  not  excessive. 
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Action  In  Cose. — Death  from  negligence.  Appeal  from  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  William  Hartzell,  Judge,  pre- 
siding. Heard  in  this  court  at  the  August  term,  1899.  Affirmed. 
Opinion  filed  March  16,  1900. 

Statement. — This  is  an  action  on  the  case  originally 
brought  by  Julius  Laquet,  Fannie  Alexander  and  William 
Laquet,  children  and  heirs  at  law  of  Nicholas  Laquet, 
deceased,  against  appellant,  for  the  alleged  willful  negli- 
gence of  appellant  in  failing  to  furnish  props  and  cap  pieces 
at  the  request  of  the  deceased,  in  order  to  make  safe  and 
secure  the  roof  of  a  room  of  appellant's  coal  mine,  in  which 
deceased  was  working  for  appellant,  mining  coal;  in  conse- 
quence of  which  negligence,  and  while  the  deceased  was  in 
the  exercise  of  ordinary  care  for  his  own  safety,  on  the  27th 
of  October,  189S,  a  portion  of  the  slate  roof  of  the  room 
fell,  and  so  severely  injured  the  deceased,  that  he  died  the 
following  day. 

At  the  close  of  plaintiffs'  evidence  in  chief,  the  court,  on 
motion  of  defendant,  dismissed  the  suit  as  to  the  plaintiffs 
Julius  and  Fannie,  and  it  proceeded  thereafter  in  the  name 
of  appellee,  who  was  a  minor,  of  the  age  of  fourteen  years 
at  the  death  of  his  father.  The  jury  returned  a  verdict  for 
the  plaintiff  for  $'3,000,  of  which  §500  was  remitted,  when 
the  court  overruled  defendant's  motion  for  a  new  trial,  and 
rendered  judgment  for  plaintiff  for  $2,500  and  costs,  and  the 
case  comes  here  on  defendant's  appeal. 

Charles  W.  Thomas,  attorney  for  appellant. 

Webb  &  Webb  and  IIamill  &  Borders,  attorneys  for 
appellee. 

Mr.  Presiding  Jcstice  Bigelow  delivered  the  opinion  of 
the  court. 

Of  the  errors  assigned,  we  need  notice  only  such  as  are 
noticed  in  the  brief  of  counsel  for  appellant. 

The  action  was  brought  under  Sees.  14  and  16  of  Chap. 
93  of  Hurd's  Revised  Statutes  of  1SD7;  Sec.  16  reads  as 
follows : 
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"The  owner,  agent  or  operator,  of  every  coal  mine,  shall 
keep  a  supply  of' timber  constantly  on  hand,  of  sufficient 
length  and  dimensions,  to  be  used  as  props  and  cap  pieces, 
and  shall  deliver  the  same  as  required,  with  the  miners' 
empty  car,  so  that  the  workmen  may  at  all  times  be  able  to 
properly  secure  said  workings  for  their  own  safety." 

Section  14  is  as  follows: 

"  For  any  injury  to  person  or  property,  occasioned  by  any 
willful  violations  of  this  act  or  willful  failure  to  comply 
with  any  of  its  provisions,  a  right  of  action  shall  accrue  to 
the  party  injured  for  any  direct  damages  sustained  therebv; 
and  in  case  of  loss  of  life  by  such  willful  violation  or  will- 
ful failure,  as  aforesaid,  a  right  of  action  shall  accrue  to  the 
widow  of  the  person  so  killed,  his  lineal  heirs  or  adopted  chil- 
dren, or  to  any  other  person  or  persons,  who  were  before 
such  loss  of  life  dependent  for  support  on  the  person  or 
persons  so  killed,  for  a  like  recovery  of  damages  for  injuries 
sustained  by  reason  of  such  loss  of  life  or  lives,  not  to  exceed 
the  sum  of  live  thousand  dollars." 

It  is  insisted  by  counsel  for  appellant,  that  all  of  the  wit- 
nesses who  testified  concerning  the  matter,  substantially 
agreed  that  the  props  were  delivered  to  the  room  of  deceased 
on  the  first  empty  car  that  went  to  the  room  after  the 
request  for  them  was  made,  and  hence  there  was  no  willful 
violation  of  the  statute,  and  the  court  should  have  given 
appellant's  instruction,  taking  the  case  from  the  jury.  This 
view  of  the  evidence  is  incorrect.  There  is  evidence  that 
on  October  25th,  props  were  needed  to  make  the  roof  of  the 
room  safe,  and  were  called  for  on  that  day,  and  the  call  was 
repeated  on  the  26th,  but  though  cars  were  continually  pass- 
ing out  of  and  into  the  mine,  and  from  and  to  deceased's 
room,  no  props  were  supplied  until  the  morning  of  the  27th, 
about  the  time,  or  after,  the  large  body  of  slate  had  fallen 
against  and  injured  deceased.  Even  if  it  were  true  that  no 
props  were  called  for  until  the  2Gth  of  October,  none  were 
supplied  until  too  late  to  have  prevented  the  injury,  hence 
somebody  must  have  been  negligent  in  the  performance  of 
an  urgent  dut)r,  and  this  negligence  must  be  attributed 
to  appellant;  and  whether,  under  all  the  circumstances,  the 
negligence  was  u  willful,"  was  a  question  of  fact  for  the 
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jury  to  determine,  and  the  court  difi  not  err  in  refusing  the 
instruction. 

Another  error  relied  upon  for  the  reversal  of  the  judg- 
ment, is  that  improper  evidence  was  admitted  to  the  jury, 
on  behalf  of  the  plaintiff,  against  the  objection  of  the  de- 
fendant. 

A  witness  who  worked  in  the  room  with,  and  who  was  a 
partner  of  deceased,  was  allowed,  against  defendant's  objec- 
tion, to  testify  that  he,  at  the  request  of  the  deceased,  went 
to  another  room  to  borrow  props,  but  could  get  none;  and 
the  party  of  whom  the  request  was  made,  was  also  allowed, 
against  defendant's  objection,  to  testify  that  the  witness 
came  to  his  room  to  borrow  props  but  got  none.  While 
the  evidence  may  not  have  been  offered  for  the  purpose  of 
showing  that  the  deceased  was  exercising  due  care  for  his 
own  safety,  yet  it  was  proper  for  that  purpose;  and  if  it 
was  proper  for  any  purpose,  no  error  was  committed  in 
admitting  it;  but  if  afterward  it  was  used  by  plaintiff  for 
the  purpose  of  establishing  that  the  defendant  was  gener- 
ally neglectful  in  delivering  props,  then  the  defendant,  to 
avoid  the  effect  of  such  a  use,  should  have  asked  an  instruc- 
tion confining  the  evidence- to  its  legitimate  sphere. 

It  is  also  urged  that  the  answer  of  the  witness  Schmidt- 
hoefer,  to  a  question  asked  him  as  to  the  reason  why  he  quit 
working  in  the  coal  mine,  was  improper,  beqause  he  answered, 
he  "  never  had  props  enough;"  but  as  the  record  discloses  no 
objection  to  the  question,  the  motion  to  exclude  the  answer 
was  properly  denied. 

Objection  was  made  to  the  manner  of  cross-examination 
by  appellee's  counsel,  of  one  of  appellant's  witnesses,  but 
the  exception  to  the  ruling  of  the  court  thereon  is  not  well 
taken,  and  we  discover  no  material  error  in  the  rulings  of 
the  court  in  admitting  and  excluding  evidence. 

Error  is  assigned  in  giving  each  of  the  three  instructions 
asked  by  the  plaintiff.     The  first  instruction  is  as  follows : 

"  1.  The  court  instructs  the  jury  that  if  you  find  a  ver- 
dict in  favor  of  the  plaintiff,  then,  in  assessing  the  plaintiff's 
damages,  you  may  consider  the  pecuniary  benefits  which 
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the  plaintiff  may  have  derived  from  the  deceased,  had  the 
deceased  not  been  killed,  at  any  age  of  deceased's  life;  pro- 
vided you  further  find  from  the  evidence  that  the  plain  till 
is  the  next  of  kin,  dependent  upon  deceased  for  support." 

On  request  of  appellant,  the  court  gave  to  the  jury  the 
following  instruction : 

"  If  the  jury  find  defendant  guilty  in  this  case,  they  can 
allow  nothing  for  any  pain  suffered  by  the  deceased,  or  for 
any  grief  or  sorrow  inflicted  upon  his  children  by  his  death: 
but  the  damage  must  be  limited  to  loss  suffered  by  reason 
of  any  loss  01  support  his  youngest  child  may  have  sus- 
tained on  account  of  his  death." 

We  are  of  the  opinion  that  the  measure  of  damages  in  an 
action  brought  under  the  mining  law,  for  causing  the  death 
of  a  person,  is  the  same  as  it  is  in  an  action  brought  under 
the  provisions  of  chapter  70  of  Hurd's  Revised  Statutes  of 
1897.  for  causing  the  death  of  a  person  as  stated  therein. 
And  we  are  further  of  the  opinion  that  the  rule  of  damages 
laid  down  in  each  of  the  before  named  instructions  given  in 
this  case  was  incorrect,  and  that  the  true  rule  was  enunci- 
ated in  B.  &  O.  S.  W.  R.  R.  Co.  v.  Then,  Adm'r,  59  111.  A  pp. 
561,  and  the  cases  therein  cited,  and  we  refer  to  and  follow 
that  opinion  without  further  quoting  from  it. 

The  court  committed  no  error  that  injured  appellant  in 
giving  appellee's  instruction  complained  of,  since  appellee 
was  entitled  to  an  instruction  more  favorable  to  him  than 
the  one  given. 

The  objection  to  appellee's  second  and  third  instructions  is 
that  they  told  the  jury  it  was  appellant's  duty  to  furnish  props 
44 as  requested,"  instead  of  "with  the  miners'  empty  car." 

The  objection  is  not  of  sufficient  importance  to  require 
particular  notice,  further  than  to  observe  that  technical, 
nicety  ought  not  to  be  indulged  in  to  defeat  the  wise  pro- 
visions of  a  law  enacted  for  the  protection  of  a  class  of 
men  who  are  confined  in  their  labors  to  small  spaces  far 
below  the  surface  of  the  earth,  and  which  inevitably  be- 
come dangerous  to  human  life,  unless  constantly  watched 
and  guarded  by  those  in  charge  of  the  mine,  above,  as  well 
as  those  below  the  earth's  surface. 

There  i«  medical  evidence  to  the  effect  that  the  deceased 
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was  affected  with  valvular  disease  of  the  heart,  as  nearly  all 
men  are,  and  that  such  a  disease  may  become  fatal  on  the 
receipt  of  a  shock  to  accelerate  its  fatality.  Upon  this  evi- 
dence appellant  asked,  and  the  court  refused  to  give  to  the 
jury,  the  following  instructions; 

u  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  deceased  had  a  disease  of  the  heart  and 
that  he  died  of  the  disease,  then  the  jury  will  find  the 
defendant  not  guilty,  although  they  may  further  believe 
from  the  evidence  that  the  accident  served  to  quicken  the 
action  of  that  disease  and  to  hasten  his  death/' 

Bishop  on  Non-Contract  Law,  Sec.  41,  defines  a  remote 
cause  to  be  one  which  some  independent  force  merely  takes 
advantage  of  to  accomplish  something  not  the  probable  or 
natural  effect  thereof.  The  question  whether  an  act  or 
omission  is  a  proximate  cause,  is  a  question  for  the  jury 
under  a  proper  definition  of  all  the  legal  elements  that  go 
to  make  up  such  a  cause.  Bishop  on  Non-Contract  Law,  Sec. 
455;  1  Shearman  &  Redfield  on  Negligence,  4th  Ed.,  Sec. 
55;  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242. 

The  instruction  does  not  undertake  to  define  what  a 
remote  or  what  a  proximate  cause  is.  It  is  not  necessary 
that  the  falling  of  a  large  section  of  slate  roof,  against  or 
upon  the  deceased,  was  the  entire  cause  of  his  death.  Bishop 
on  Non-Contract  Law,  Sees.  39,  518. 

Although  deceased  might  not  have  lived  many  years,  or 
even  days,  if  the  slate  from  the  roof  of  the  room  in  which 
he  was  working  had  not  fallen  upon  him,  yet,  if  by  so  fall- 
ing, it  produced  a  shock  from  which  he  did  not  rally,  it 
must  be  said  that  the  falling  slate  was  as  certainly  the 
proximate  cause  of  his  death  as  the  shooting  of  a  bullet  into 
his  body,  followed  by  death,  would  have  been.  Bare  possi- 
bilities, in  a  civil  case,  can  not  be  permitted  to  overcome 
probabilities  that  are  almost  certain.  The  instruction,  had 
it  been  given,  would  have  opened  into  a  field  that  has  no 
boundaries,  and  it  was  properly  refused. 

On  the  examination  of  one  of  the  jurors  called  to  try  the 
case,  it  appeared  on  his  voir  dire  that  he  was  a  member  of 
an  organization  known  as  the  "  Miners'  Union,"  which  he 
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admitted  was  of  such  a  character  that  if  he  sat  on  the  jury, 
and  agreed  to  a  verdict  against  the  plaintiff,  he  would  be 
distrusted  by  the  association  and  embarrassed  on  account  of 
the  verdict. 

Thereupon  appellant's  counsel  challenged  the  juror  to  the 
favor,  and  demanded  triers  at  the  common  law.  The  trial 
judge  then  asked  the  juror  if  there  was  anything  that  would 
prevent  him  from  rendering  a  fair  and  impartial  verdict, 
after  hearing  the  evidence  and  the  instructions  of  the  court; 
to  this  question  the  juror  answered  there  was  not,  and  that 
he  would  be  governed  by  the  instructions  of  the  court.  The 
demand  for  triors  was  then  renewed,  but  the  court  denied 
the  demand  and  the  defendant  excepted,  when  the  counsel, 
having  already  exhausted  his  peremptory  challenges,  refused 
to  accept  the  jury  or  to  proceed  further  with  the  examina- 
tion, and  by  direction  of  the  court  the  jury  were  sworn  to 
try  the  case. 

At  the  common  law,  challenges  for  cause  were  divided 
into  challenges  for  principal  cause,  and  challenges  to  the 
favor.  The  former  arose  out  of  a  state  of  facts  which 
authorized  a  conclusive  presumption  to  be  drawn  that  the 
juror  was  disqualified.  The  latter  arose  out  of  a  state  of 
facts  that  only  gave  rise  to  a  suspicion  of  unindifference  to 
the  juror.  The  former  challenge  was  tried  by  the  court; 
the  latter  was  tried  by  persons  appointed  by  the  court,  called 
triors,  who  were  authorized  to  determine  whether  a  person 
challenged  to  the  favor,  was  qualified  to  serve  as  a  juror. 
Vol.  12,  Encyclopedia  of  Pleading  and  Practice,  429;  Vol. 
2,  Bouvier's  Law  Dictionary  (Rawle's  Ed.),  1142. 

By  the  practice  at  common  law,  it  is  possible  the  court 
erred  in  refusing  appellant's  request  for  triors  to  determine 
the  qualifications  of  the  juror,  and  if  so,  the  question  to  be 
determined  is,  has  that  rule  of  practice  been  adopted  in  this 
State  ?  We  are  unable  to  find  and  have  not  been  referred 
to  any  case  where  it  has  been  so  held. 

In  Coughlin  v.The  People,  144  111.  140,  Mr.  Justice  Bailey, 
speaking  for  a  majority  of  the  court,  at  page  186,  said  : 

"  At  common  law  the  decision  of  challenges  to  the  favor 
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was  committed  to  triors,  and  it  was  beld  that  their  decision 
was  final,  and  not  subject  to  review  on  error. 

But  that  rule  has  never  obtained  in  this  State,  as  was 
expressly  held  in  Winnesheik  Ins.  Co.  v.  Shueller,  60  111. 
465." 

It  is  true  the  language  of  both  of  the  cases  was  used  in 
determining  the  question  as  to  whether  the  ruling  of  the 
trial  judge,  in  passing  upon  the  competency  of  a  juror, 
could  be  reviewed  by  an  Appellate  Court,  but  we  think  the 
court  assumed  that  it  was  well  understood  that  the  common 
law  practice  of  selecting  triors  to  pass  upon  the  competency 
of  jurors  on  challenge  to  the  favor,  had  never  been  adopted 
in  this  State,  but  that  duty  devolved  upon  the  court  whose 
rulings  could  be  reviewed. 

The  method  at  common  law  of  determining  the  qualifica- 
tion of  jurors  on  challenges  to  the  favor  was  a  rule  of  prac- 
tice in  the  English  courts,  and  was  not  a  part  of  the  body 
of  the  common  law  of  England,  which  was  adopted  by  the 
legislature  of  this  State,  by  an  act  entitled,  "  An  act 
declaring  what  laws  are  now  in  force  in  this  State," 
approved  February  4,  1819.  See  Revised  Laws  of  1820, 
102;  also  Sec.  1,  Chap.  28,  Hurd's  R.  S.  1899. 

The  ruling  of  the  court  in  denying  triors  to  examine  the 
juror  was  not  error. 

It  is  also  assigned  for  error  that  the  verdict  is  against  the 
law  and  the  evidence,  and  that  the  damages  are  excessive. 

Without  stating  at  length  what  the  evidence  was,  it  is 
enough  to  say  that  it  was  in  even7  way  sufficient  to  sustain 
the  verdict  on  which  the  judgment  was  rendered.  Appel- 
lant has  no  reason  to  complain,  and  we  do  not  understand 
that  it  does  complain  (aside  from  the  refused  instruction 
hereinbefore  referred  to)  that  the  jury  were  not  instructed 
in  its  behalf  to  the  extreme  verge  of  the  law;  and  we  think 
it  impossible  that  the  jury  could  have  been  misled  to  defend- 
ant's injury  by  the  instructions  as  given,  whatever  might 
have  been  said  of  some  of  them,  had  the  jury  found  for  the 
defendant. 

Concerning  the  amount  of  damages  after  deducting  the 
remittitur — considering  the  fact  that  deceased  was  a  vigor- 
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ous,  healthy  man,  scarcely  past  the  prime  of  life;  that  he 
was  capable  of  earning  good  wages;  that  the  entire  care 
and  burden  of  looking  after,  and  providing  for  his  minor 
son,  had,  on  account  of  the  previous  death  of  his  wife,  fallen 
upon  him;  and  the  further  fact  that  there  is  no  inflexible 
rule  by  which  the  damages  in  a  case  like  this  can  be  meas- 
ured, but  much  must  be  left  to  the  discretion  of  the  jury, 
we  do  not  feel  justified,  in  the  absence  of  any  material  error 
in  the  record,  in  reversing  the  judgment  on  account  of  tho 
amount  of  damages,  and  it  is  affirmed. 


City  of  East  St.  Louis  v.  Michael  Murphy. 

1.  Cities  and  Villages— Where  Improvements  Authorized  by  Ordi- 
nance Damage  Private  Property.— It  an  improvement  provided  for  by- 
ordinance,  and  done  in  accordance  with  its  provisions,  necessarily  dam- 
ages a  city  lot,  the  city  is  liable,  whether  or  not  the  improvement  was 
made  by  an  independent  contract. 

3.  Same— One  Authorizing  Work  is  flue  Author  of  the  Resulting  In- 
jury.—One  who  authorizes  a  work,  the  natural  consequence  of  which  is 
an  injury  to  the  person  or  property  of  another,  is  justly  to  be  regarded 
as  the  author  of  the  resulting  injury. 

Trespass,  for  damaging  city  lot.  Appeal  from  the  City  Court  of  East 
St.  Louis;  the  Hon.  Silas  Cook,  Judge,  presiding.  Heard  in  this  court 
at  the  August  term,  1899.    Affirmed.    Opinion  filed  March  16,  1900. 

Statement. — Suit  in  trespass  for  throwing  sand,  etc.,  on 
lot  of  appellee. 

The  first  count  of  the  declaration  charges  that  appellant 
by  its  servants,  etc.,  hauled,  threw  and  deposited  50,000 
yards  of  sand  on  the  lot  of  appellee,  breaking  his  house,  etc. 

The  second  charges  that  appellant  passed  an  ordinance 
for  the  filling,  grading,  etc.,  of  Sixth  street,  material  to  be 
used  and  work  done  according  to  plans  and  specifications 
prepared  by  the  city  engineer,  and  under  the  supervision  of 
the  mayor  and  city  engineer;  that  the  street  in  front  of 
appellee's  property  was  to  be  raised,  filled,  graded,  etc.,  to 
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the  proper  grade  along  each  side  of  the  street  as  shown 
u|>on  a  profile  made  by  the  city  engineer,  which  is  attached 
and  made  a  part  of  the  ordinance;  that  appellant  let  the 
contract  for  said  improvement,  to  be  made  according  to 
the  ordinance,  plans,  specifications,  etc.;  that  the  street 
was  to  be  raised  for  its  full  width,  to  wit,  ten  feet  above 
its  natural  level,  and  the  level  of  appellee's  property;  that 
in  order  to  make  such  embankment  and  fill  in  said  street 
and  prevent  such  filling  from  running  upon  plaintiff's  lot,  it 
was  the  duty  of  appellant  to  provide  retaining  walls  or- 
make  other  suitable  provisions  to  confine  and  retain  such 
filling  material  within  and  upon  said  street;:  that  appellant 
negligently  failed  to  make  such  provision,  by  reason  whereof 
said  filling,  consisting  of  sand  and  dirt,  as  the  same  was 
placed  on  said  street  as  directed  by  said  city,  extended  over 
and  was  deposited  upon  appellee's  property,  wrecking  his 
house,  etc. 

Demurrer  to  second  plea  overruled  and  general  issue 
pleaded. 

Judgment  for  $500  damages. 

Appellant  does  not  question  the  amount  of  damages,  but 
defends  upon  the  ground  that  the  city  is  not  liable,  claim- 
ing that  the  contract  for  the  improvement  was  an  inde- 
pendent contract,  the  contractor  furnishing  all  material  and 
hiring  all  labor  employed,  and  that  the  supervision  and 
ins|>ection  of  the  city  engineer  and  city  inspector  was  only 
to  see  if  the  work  was  done  according  to  the  plans  and 
5j/ecifications. 

Foreman  &  Browning  and  Daniel  McGlynn,  attorneys 
for  appellant. 

Jbsse  M.  Freels,  A.  Fiannigen  and  M.  V.  Joyoe,  attor- 
neys for  appellee. 

Mr.  Justice  Wortiiington  delivered  the  opinion  of  the 
court. 
The  ordinance  contains  the  following  provisions: 
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"It  (the  improvement)  shall  all  be  done  under  the  super- 
vision of  the  mayor  and  city  engineer  of  said  city." 

"Upon  all  questions  concerning  the  execution  of  the 
work,  and  thfe  measurement  thereof  in  accordance  with  the 
specifications,  the  decision  of  the  mayor  and  city  engineer 
snail  be  final." 

"  When  the  contractor  is  not  present  on  the  work,  orders 
given  by  the  engineer  or  inspector  to  any  superintendent 
or  foreman  having  charge  of  any  particular  work,  shall  be 
received  and  obeyed  the  same  as  if  given  to  the  con- 
tractor." 

It  will  be  seen  from  these  provisions,  that  the  city  not 
only  retained  the  supervision  of  the  improvement,  and  the 
execution  of  the  work  through  the  contractor,  but  also  in 
his  absence  had  the  right  to  give  orders  directly  to  his 
superintendent  or  foreman,  and  that  such  orders  were  to  be 
obeyed.  Such  right  of  interference  is  not  consistent  with 
an  independent  contract,  with  supervision  limited  to  seeing 
that  the  terms  of  the  contract  are  complied  with. 

If  the  improvement  could  be  reasonably  made  under  the 
ordinance  without  casting  sand  upon  the  lot,  and  was  made 
under  an  independent  contract,  with  supervision  by  appel- 
lant limited  to  seeing  that  the  contract  was  executed  accord- 
ing to  its  terms,  and  without  interference  in  its  execution 
except  to  this  extent,  and  without  complicity  in  acts  of  the 
contractor  in  causing  sand  to  be  deposited  on  the  lot  of 
appellee,  then  the  city  is  not  liable. 

If,  however,  the  improvement  provided  for  by  the  ordi- 
nance, and  done  in  accordance  with  its  provisions,  neces- 
sarily cast  sand  upon  appellee's  lot  and  thereby  damaged  it 
as  charged,  then  the  city  is  liable  whether  or  not  the 
improvement  was  made  by  an  independent  contract.  Eco- 
nomic Fuel  Gas  Co.  v.  Myers,  168  111.  146;  2d  Vol.  Dillon 
on  Municipal  Corporations,  2d  Ed.,  Sec.  1031. 

"  One  who  authorizes  a  work  *  *  *  the  natural  con- 
sequence of  which  is  an  injury  to  the  person  or  property  of 
another,  is  justly  to  be  regarded  as  the  autnor  of  the 
resulting  injury."  Village  of  JefTerson  v.  Chapman.  127 
111.  438. 

In  the  latter  case  it  is  said : 


Fourth  District — August  Term,  1899.      25 

City  of  East  St.  Louis  v.  Murphy. 

"  The  village  could  not  divest  itself  of  its  duty  to  control 
and  supervise  the  improvements  and  repairs  it  directed  to 
be  made,  by  simply  making  a  contract  therefor.  If  the  con- 
tractor had  authority  to  remove  the  apron,  then  the  village 
could  have  reasonably  foreseen  the  defect  created  by  the 
contractor.  It  was  bound  to  know  such  removal  would 
leave  an  open  ditch,  and  that  an  open  ditch  of  the  depth 
and  width  of  that  shown  in  evidence,  across  a  sidewalk, 
necessarily  rendered  the  sidewalk  unsafe  for  night  travel, 
and  in  such  case  it  was  under  obligation  to  the'  public  to 
see  either  that  guards  were  provided,  or  that  tne  apron 
was  replaced  in  such  condition  as  to  make  it  reasonably  safe 
for  peaestrians." 

Applying  this  doctrine  to  the  case  at  bar,  if  the  filling  of 
the  street  would  necessarily  cause  an  overflow  of  sand  on 
the  lot  of  appellee,  and  damage  it  in  consequence  thereof, 
the  city  could  not  relieve  itself  cff  liability  by  letting  a  con- 
tract for  the  improvement. 

W.  H.  Hill,  the  contractor,  testifies  that  "It  would 
have  been  impossible  to  do  it  (to  fill  the  street)  as  required 
by  the  plans  and  specifications,  without  the  dirt  and,  sand 
running  on  the  lot  and  against  the  house  as  it  did."  He 
also  testified  that  "it  was  done  all  right,  as  ordered  and 
directed  by  the  city  engineer." 

Other  witnesses  testify  that  dumping  the  sand  from  cars 
on  a  track  on  the  side  of  the  street  instead  of  shoveling  it 
off,  caused  it  to  run  over  the  lot  and  against  the  house.  The 
elevation  of  the  top  of  the  street  as  filled  was  about  twelve 
feet  above  the  level  of  the  lot.  Frank  Tarantino,  a  tenant 
living  in  the  house,  testifies: 

"  The  sand  pushed  the  house  over,  cracked  it,  while  I  was 
living  there.  I  complained  to  Hill  about  the  dirt  being 
thrown  against  the  house.  He  called  the  city  engineer  and 
he  told  Hill  to  go  on  and  fill  it  ud.  The  street  was  not 
half  filled  then." 

This  statement  is  denied  by  the  city  engineer  and  by 
Hill. 

If  the  jury  believed  the  testimony  of  Hill,  that  "  it 
would  be  impossible  to  do  the  work  as  required  by  the  plans 
and  specifications  without  the  dirt  and  sand  running  on  the 
lot  and  against  the  house  as  it  did,"  or  if  they  believed  the 
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testimony  of  Tarantino  that  he  "complained  to  Hill  about 
the  dirt  being  thrown  against  the  house,  and  that  Hill 
called  the  city  engineer,  and  that  the  engineer  told  him  to 
go  ahead  and  fill  it  up,"  in  either  cy&e  their  verdict,  follow- 
ing such  belief,  should  have  been  for  appellee. 

We  are  not  prepared  to  say,  conceding  appellant's  con- 
tention as  to  the  law  respecting  independent  contracts  to  be 
correct,  that  such  finding  upon  either  proposition  of  fact  is 
so  unsupported  by  evidence  as  to  warrant  setting  aside  the 
verdict.  It  was  the  improvement  of  a  street,  made  under 
the  eye  of  a  city  inspector  and  a  city  engineer,  where,  by 
an  elevation  of  twelve  feet,  sand  would  naturally  flow  upon 
adjoining  property, and  where  the  injury  was  not  the  result 
of  a  single  act,  but  of  a  continuance  of  acts,  as  the  sand 
was  dumped  from  time  to  time  upon  the  street,  and  there- 
fore known  to  the  city  through  its  agents  who  were  super- 
vising the  work. 

We  find  no  reversible  error  in  the  instruction  given  for 
appellee. 

The  eighth  and  the  ninth  instructions  asked  by  appel- 
lant were  too  broad,  and  the  court  did  not  err  in  refusing 
them. 

The  tenth  refused  instruction  is  misleading  in  failing  to 
limit  the  superintendence  b\'  the  city  to  seeing  that  the 
contractor  did  the  work  according  to  contract.  A  super- 
intendence that,  authorizes  an  interference  with  workmen 
and  authorizes  directions  to  them  as  to  their  work,  and  how 
to  do  it,  would  njake  it  liable  for  the  acts  of  the  workmen 
resulting  from  such  interference. 

Finding  no  reversible  error  in  the  record  the  judgment  is 
affirmed. 


99     28,' 

89      26     Frank  E,  Dooling,  Receiver,  etc.,  t.  Lois  A,  Smith  et  al. 

dlOO  »168 

1.  Building  and  Loan  Associations-  Borrowing  Member  Taken  All 
MhIcs.—  A  borrowing  member  of  a  building  and  loan  association  with 
other  stockholders,  takes  all  the  risks  incident  to  such  relation;  and  when 
the  association  becomes  insolvent,  he  has  no  more  right  to  withdraw 
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from  its  assets  premiums  paid  in  by  him,  than  other  stockholders  have 
to  withdraw  the  payments  made  by  them. 

2.  Same—  Where  Withdrawal  of  Stock  is  Not  Effected  Before  Associa- 
tion is  Declared  Insolvent—  Where  a  borrowing  member  of  a  building 
and  loan  association  gives  notice  of  his  desire  to  surrender  his  stock 
and  take  credit  for  its  supposed  value,  and  satisfy  his  mortgage  by  pay- 
ing the  balance,  he  thereby  places  himself  in  no  better  position  than 
does  any  non-borrowing  member  who,  desiring  to  surrender  his  stock 
and  withdraw  its  value,  has  given  the  proper  notice.  In  such  cases,  if 
the  withdrawal  has  not  been  actually  effected  before  the  association  has 
been  declared  insolvent  by  the  court,  although  the  member  may  have 
given  the  proper  notice,  and  even  obtained  judgment  for  the  amount, 
he  will  not  thereafter  be  allowed  to  withdraw,  but  must  abide  the  result 
of  the  marshaling  of  assets  and  accept  only  his  pro  rata  share,  the 
same  as  other  members. 

Bill  to  Foreclose  a  Mortgage  —  Appeal  from  the  Circuit  Court  of 
Marion  County;  the  Hon.  Samuel  L.  D wight,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1899.  Reversed  and  remanded. 
Opinion  filed  March  16,  1900. 

Graham  &  Miller  and  L.  M.  Kaoy,  attorneys  for  appel- 
lant. 

Frank  F.  Noleman,  attorney  for  appellees. 

Mr.  Justice  Crkiohton  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  chancery,  in  the  Circuit  Court  of  Marion 
County,  by  appellant  against  appellees,  to  foreclose  a  mort- 
gage. 

One  W.  E.  Smith,  the  husband  of  appellee  Lois  A.  Smith, 
was  a  member  of  and  a  stockholder  in  the  Illinois  Protec- 
tive Building  and  Loan  Association,  and  on  the  11th  day 
of  December,  1893,  borrowed  of  said  association  the  sum 
of  $250.  The  business  was  done  in  the  usual  manner  of 
transactions  of  that  character,  Smith  giving,  to  secure  the 
loan,  a  mortgage  on  certain  real  estate,  his  wife  joining  in 
the  mortgage.  On  June  13,  1898,  the  association  was  judi- 
cially declared  to  be  insolvent,  and  appellant,  Frank  E. 
Dooling,  duly  appointed  and  qualified  as  receiver,  and  on 
the  ISth  day  of  October,  189S,  W.  E.  Smith  died  testate, 
leaving  appellees  as  his  only  heirs  and  devisees. 
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To  the  January  term,  1S99,  of  the  Marion  Circuit  Court, 
appellant  filed  his  bill  in  chancery  to  foreclose  the  mort- 
gage, and  upon  final  hearing  the  court  rendered  a  decree 
for  8135.  Appellant  claims  that  he  is  entitled  to  a  decree 
for  $294.42,  the  aggregate  sum  of  items  as  follows :  Amount 
of  loan,  $250;  interest  due  to  January  10,  1S99,  $25.50; 
premium  due  at  date  of  appointment  of  custodian,  Novem- 
ber 26,  1897,  $8;  fines  due  at  date  of  appointment  of  custo- 
dian, $1.20;  fire  insurance  premiums  paid,  $9.72. 

The  law  is  now  well  established  in  this  State  that  a  bor- 
rowing member  is  not  entitled  to  have  his  mortgage  indebt- 
edness reduced  by  deducting  therefrom  the  premiums  paid 
by  him.  In  Choisser  v.  Young,  Receiver,  69  111.  App.  252, 
it  is  said : 

"  A  borrowing  member  of  a  building  and  loan  association 
with  other  stockholders,  takes  all  the  risks  incident  to  such 
relation;  and  when  the  association  becomes  insolvent,  he  has 
no  more  right  to  withdraw  from  its  assets  premiums  paid 
in  by  him,  than  other  stockholders  have  to  withdraw  the 
payments  made  by  them." 

The  proper  manner  of  stating  the  account  in  such  cases 
was  again  before  the  court  in  Sullivan,  Receiver,  v.  Spaniol, 
78  111.  App.  125,  and  in  two  very  recent  cases,  viz.,  Dool- 
ing, Receiver,  v.  Davis  et  al.,  84  111.  App.  393;  Dooling, 
Receiver,  v.  Coats  et  al.,  86  III.  App.  411. 

Appellees'  counsel,  as  we  understand  his  position,  con- 
cedes the  general  rule  to  be  as  stated  above,  and  held  in  the 
authorities  referred  to,  but  contends  that  the  facts  of  this 
case  take  it  out  of  the  general  rule.  He  contends  that  while 
the  association  was  still  transacting  business  as  a  solvent 
concern,  "  Smith  was  ready,  willing,  and  had  the  ability, 
and  in  good  faith  offered  to  pay  off  the  mortgage,  but  was 
prevented  from  doing  so  by  the  wrongful  refusal  of  the 
secretary  of  the  association  to  furnish  him  a  statement  of 
the  value  of  his  stock  and  to  forward  his  release  to  the 
local  agent,"  and  insists  that  appellee  is  entitled  to  have 
deducted  from  the  amount  of  his  loan  the  value  of  his  stock 
as  it  was  estimated  to  be  before  the  insolvency  was  declared. 

Some  correspondence  was  carried  on   through  the  local 
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agent  between  Smith  and  the  secretary  of  the  association. 
As  stated  in  appellee's  brief,  it  was  as  follows  :  In  Febru- 
ary, 1897,  Smith  went  to  agent  Culter  and  notified  him  that 
he  desired  to  pay  off  this  loan;  Culter  wrote  the  secretary  at 
Springfield,  and  asked  for  a  statement  of  Smith's  account; 
on  February  15th,  the  secretary  wrote  Smith  that  if  he 
desired  to  cancel  his  six  shares  of  stock  it  would  require 
Si 21.15  to  pay  off  this  loan. 

Smith,  who  was  not  familiar  with  the  calculation  of  loan 
stock,  took  this  letter  to  one  Ira  Love,  the  secretary  of  a 
local  loan  association  in  Odin,  and  he  estimated  the  value 
of  the  stock  from  the  amount  of  dues  paid  thereon,  and 
advised  Smith  that  the  secretary  of  the  appellant  associa- 
tion had  allowed  him  no  credit  for  any  earnings  on  his  stock; 
thereupon  Smith  requested  Culter  to  write  to  the  secretary 
for  a  statement  of  the  value  of  his  stock,  and  also  that  he 
forward  the  papers  to  him  (Culter)  or  any  bank  or  express 
office  in  Odin,  where  the  same  would  be  paid  if  the  state- 
ment was  correct;  Culter  wrote  this  letter  and  followed  it 
up  by  several  more,  to  the  same  effect,  but  received  no  sat- 
isfaction whatever  in  regard  to  the  value  of  Smith's  stock — 
merely  the  peremptory  demand  that  the  money  should  be 
sent  to  Springfield  if  the  loan  was  to  be  paid. 

Smith  would  not  accept  the  secretary's  statement  of  the 
value  of  the  stock,  because  he  was  told  it  did  not  include 
any  profits  or  earnings.  The  matter  drifted  along  until  the 
association  was  declared  insolvent — Smith  demanding  that 
earnings  or  profits  should  be  added  to  the  estimated  value 
of  the  stock,  and  that  a  release  be  sent  to  the  local  agent,  or 
to  some  bank  or  express  office  at  Odin,  and  the  secretary 
demanding  that  Smith  should  accept  the  surrender  value  of 
his  stock  as  estimated,  and  remit  the  $121.15  balance  to  the 
general  office  at  Springfield.  Smith  had  at  his  command 
sufficient  money  during  this  time  to  have  paid  this  balance, 
but  he  did  not  pay  it,  nor  offer  to  pay  it,  nor  did  he  make  a 
tender  of  any  sum. 

It  is  a  sufficient  answer  to  appellees'  position  that  the  pro- 
posed surrender  of  the  stock  and  settlement  of  the  mortgage 
by  paying  the  difference  was  not  consummated  during  the 
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supposed  solvency  of  the  association.  When  Smith  gave 
notice  of  his  desire  to  surrender  his  stock  and  take  credit 
for  its  supposed  value,  and  satisfy  his  mortgage  by  paying 
the  balance,  he  thereby  placed  himself  in  no  better  position 
than  does  any  non-borrowing  member,  who,  desiring  to  sur- 
render  his  stock  and  withdraw  its  value,  has  given  the 
proper  notice.  In  such  cases,  if  the  withdrawal  has  not 
been  actually  effected  before  the  association  has  been  de- 
clared by  the  court  to  be  insolvent,  although  the  member 
may  have  given  the  proper  notice,  and  even  obtained  judg- 
ment for  the  amount,  he  will  not  thereafter  be  allowed  to 
withdraw,  but  must  abide  the  result  of  the  marshaling  of 
assets,  and  accept  only  his  pro  rata  share,  the  same  as  other 
members.  This  is  held  in  Chapman  et  al.  v.  Young,  receiver, 
65  111.  App.  131,  in  which  the  question  is  fully  considered 
and  ably  discussed. 

It  would  be  unjust  and  inequitable  to  allow  Smith's 
devisees  to  receive  a  hundred  cents  or  more  on  the  dollar  of 
the  amount  he  paid  on  his  stock  and  require  that  other 
stockholders  should  bear  the  loss.  In  the  present  condition 
of  the  affairs  of  the  association,  equity  ''and  fair  dealing 
require  that  appellees  shall  pay  into  the  funds  the  full  amount 
of  their  indebtedness,  and  when  the  assets  have  been  col- 
lected and  a  distribution  ordered,  that  they  shall  share  on 
their  stocks  pro  rata  with  all  the  other  stockholders.  The 
court  should  have  rendered  a  decree  for  the  full  amount 
claimed  by  appellant. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded,  with  directions  to  render  and  enter  a  decree  not 
inconsistent  with  this  opinion. 


Northern  Pacific  By,  Co.  v.  I.  W,  Lewis. 

1.  Common  Carriers— 77ie  Oist  of  the  Action  in  Canes  Against.— 
In  actions  on  the  case  against  a  carrier  for  loss  or  injury  done  to  prop- 
erty, the  wrong  is  the  gist  of  the  action,  and  the  contract  collaten  1 
thereto;  but  in  ail  actions  of  assumpsit  (on  the  contract)  against  a  cai- 
rier,  the  contract  to  deliver  is  the  gist  of  the  action. 
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2.  SAME—Wliat  is  Not  Sufficient  Interest  to  Enable  a  Consignor  io 
Maintain  a  Suit  in  Tort.— The  contingent  right  of  a  vendor  to  stop  the 
goods  in  transitu  in  case  of  the  insolvency  of  the  vendee,  is  not  a  suffi- 
cient interest  in  the  goods  to  enable  the  consignor  to  maintain  a  suit  in 
tort  for  loss  or  damage  to  the  goods. 

8.  Presumptions—  When  Goods  are  Consigned  Without  Reservation 
on  the  Part  of  the  Consignor. — When  goods  are  consigned  without 
reservation  on  the  part  of  the  consignor,  the  legal  presumption  is  that 
the  consignee  is  the  owner  from  the  time  of  their  delivery  to  the 
carrier,  and  in  such  case  the  entire  risk  of  transportation  is  upon  the 
consignee, 

Action  In  Case,  for  damages  to  goods.  Appeal  from  the  Circuit 
Court  of  Union  County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1899.  Reversed.  Opinion  filed 
March  16,  1900. 

Monroe  C.  Crawford,  K.  K.  Knapp  and  Mark  Breeden, 
Jr.,  attorneys  for  appellant. 

James  Lingle,  attorney  for  appellee;  R.  H.  Buckingham, 
of  counsel. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case,  in  the  Circuit  Court  of 
Union  County,  by  appellee  against  the  Mobile  and  Ohio 
Railroad  Company,  the  Wabash  Railroad  Company,  the  Chi- 
cago, Milwaukee  and  St.  Paul  Railway  Company,  and  the 
Northern  Pacific  Railway  Company,  to  recover  for  damage 
to  a  car  load  of  sweet  potatoes,  while  being  transported 
from  Alto  Pass,  Illinois,  to  Butte,  Montana.  During  the 
progress  of  the  trial  appellee  dismissed  his  suit  as  to  all 
the  defendants  except  the  Northern  Pacific  Railway  Com- 
pany, and  the  case  proceeded  with  that  company  as  the 
sole  defendant.  Trial  was  by  jury.  Verdict  and  judgment 
in  favor  of  appellee  for  $369.60. 

Appellee  resided  at  Alto  Pass,  Illinois,  and  was  the 
agent  of  the  Mobile  and  Ohio  Railroad  Company,  at  that 
place.  lie  charges  in  each  count  of  his  declaration  that  he 
caused  to  be  delivered  to  the  Mobile  and  Ohio  Railroad 
Company  at  Alto  Pass,  Illinois,  154  barrels   containing 
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sweet  potatoes,  of  the  plaintiff,  and  thereafter  said  property- 
was  delivered  in  turn  to  the  other  named  connecting  car- 
riers, to  be  safely  and  securely  carried  to  Butte,  Montana, 
and  there  delivered  for  the  plaintiff,  and  that  defendant  did 
not  safely  and  securely  carry  the  same  for  the  plaintiff. 
The  declaration  charges  that  appellee  was  the  owner  of  the 
goods;  that  the  undertaking  was  to  trans]K>rt  them  "  for 
the  plaintiff,"  and  at  the  point  of  destination  to  deliver  them 
'*  for  the  plaintiff."  The  amount  of  the  verdict  and  judg- 
ment is  the  full  value  of  the  goods. 

The  tirst  question  confronting  us  in  this  case  is  whether, 
under  the  declaration  and  the  evidence,  appellee  can  main- 
tain the  action,  for  want  of  ownership  or  any  special  inter- 
est in  the  property  undertaken  to  be  transported.  Upon 
the  general  question  as  to  whether,  when  goods  committed 
to  a  common  carrier  for  transportation  are  lost  or  damaged, 
the  right  of  recovery  is  in  the  consignee,  there  is  great  con- 
trariety of  opinion  and  much  conflict  of  authority.  On  the 
one  hand  it  is  laid  down  as  a  general  rule  "  that  if  a  trades- 
man order  goods  to  be  sent  by  carrier,  the  moment  the 
goods  are  delivered  to  the  carrier  it  operates  as  a  delivery  to 
the  purchaser,  that  the  whole  property  immediately  vests 
in  the  purchaser,  and  that  he  alone  can  bring  an  action  for 
any  injury  done  to  the  goods."  On  the  other  hand  it  is 
laid  down,  as  a  general  rule,  that  "the  consignor's  con- 
tract with  the  carrier  supersedes  the  necessity  of  showing 
the  ownership  in  the  goods,  and  that  the  consignor  may 
maintain  the  action,  though  the  goods  may  be  the  goods  of 
the  consignee."  The  confusion  may  be  somewhat  cleared 
up  by  an  examination  into  the  facts  of  the  various  cases 
and  the  character  of  the  action  brought.  The  remedy  is 
always  sought,  either  by  action  of  tort,  charging  failure  on 
the  part  of  the  carrier  to  perform  some  legal  duty,  or  by 
action  on  the  contract,  charging  breach  of  an  express  or 
implied  contract. 

It  is  fundamental,  that  one  to  sustain  an  action  for  tort 
must  have  sustained  some  injury  as  a  result  of  the  wrong 
complained  of.    It  is  not  enough  that  the  party  sued  has 
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failed  in  some  duty,  but  such  failure  must  have  injured  the 
party  suing.  It  is  also  accepted,  that  one  who  voluntarily 
and  fairly  enters  into  contractual  relations  with  another, 
can  not,  ordinarily,  deny  that  other's  right  to  maintain  an 
action  for  breach  of  such  contract.  We  have  carefully 
examined  all  the  texts  and  all  the  cases  accessible  to  us. 
They  are  too  numerous  to  permit  of  comment  in  detail.  In 
our  opinion  the  present  state  of  the  law  upon  this  question 
is  correctly  stated  in  Carter  v.  Graves,  9  Yerger's  Reports, 
446,  and  is  tersely  expressed  in  the  syllabus,  as  follows : 

fci  In  all  actions  on  the  case  against  a  carrier  for  loss  or 
injury  done  to  the  property,  the  wrong  is  the  gist  of  the 
action,  and  the  contract  collateral  thereto;  but  in  all  actions 
of  assumpsit  (on  the  contract)  against  a  carrier,  the  contract 
to  deliver  is  the  gist  of  the  action.  A  consignor  can  not 
maintain  an  action  on  the  case  for  a  loss  or  injury  to  the 
property  consigned  without  showing  that  he  has  a  special 
or  general  property  therein,  but  he  may  in  all  cases  main- 
tain an  action  of  assumpsit  upon  a  contract  to  deliver  the 
property  safely." 

The  contingent  right  of  a  vendor  to  stop  the  goods  in 
transitu  in  cases  of  the  insolvency  of  the  vendee  is  not  suf- 
ficient interest  in  the  goods  to  enable  the  consignor  to  main- 
tain a  suit  in  tort  for  loss  or  damage  to  the  goods.  Hutch- 
inson on  Carriers,  Sec.  731;  American  and  English  Railroad 
Cases,  Vol.  30,  note,  page  117. 

Wherever  the  right  of  a  consignor  to  maintain  a  suit 
exists,  he  may  always  sue  on  the  contract;  and  if  he  has  a 
general  or  special  property  in  the  goods  lost  or  damaged, 
he  may  have  his  election  to  sue  in  tort  or  on  the  contract. 

The  cases  relied  on  by  counsel  for  appellee  are :  I.  C.  R. 
R.  Co.  v.  Schwartz,  11  111.  App.  482;  C.  &  A.  R.  R.  Co.  v. 
Shea,  66  III.  471;  Hooper  v.  Chicago  &  N.  R.  R.  Co.,  27  Wis. 
81;  Finn  v.  Western  R.  R.  Corp.,  112  Mass.  524;  Great 
Western  Ry.  Co.  v.  McComas,  33  111.  185;  and  Spence  et 
al.  v.  Norfolk  R.  R.  Co.,  92  Va.  102. 

In  the  Massachusetts  case  the  court  says : 

"When  carrying  goods  from  seller  to  purchaser,  if  there 
is  nothing  in  the  relations  of  the  several  parties  except 
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what  arises  from  the  fact  that  the  seller  commits  the  iroods 
to  the  carrier  as  the  ordinary  and  convenient  mode  of  trans- 
mission and  delivery,  in  execution  of  the  order  or  agree- 
ment of  sale,  the  employment  is  by  the  seller,  the  contract 
of  service  is  with  him,  and  actions  "based  upon  that  contract 
may,  if  they  must  not  necessarily  be,  in  the  name  of  the 
consignor."" 

And  further  in  the  same  case  the  court  says : 

"  There  are  many  cases,  both  in  England  and  the  United 
States,  in  which  the  doctrine  appears  to  be  maintained  that 
*  *  *  a  remedy  for  injury  resulting  from  breach  of 
duty  by  a  carrier  can  be  had  only  in  the  name  and  behalf 
of  some  one  having  an  interest  in  the  property  at  the  time 
of  the  breach.  *  *  *  It  (the  doctrine  above  stated) 
will  hold  good  in  actions  of  tort,  because  they  are  based 
upon  injury  to  some  interest  or  right  of  the  plaintiff." 

An  examination  into  these  cases  discloses  that  all  of  them 
except  the  one  in  33d  111.  and  the  one  in  the  92d  Va.  are 
actions  on  the  contract,  and  in  no  sense  actions  of  tort. 
The  opinion  in  the  case  in  33d  111.  will  be  better  understood 
when  read  in  connection  with  the  facts  disclosed  in  the 
original  record.  The  true  relation  of  McComas  to  the 
property  is  there  made  clear.  Prior  to  the  beginning  of  Mc- 
Comas' connection  with  the  property  or  with  the  case,  the 
property  was  in  Piatt  county,  and  William  C.  Conrad  had  a 
chattel  mortgage  on  it.  The  sheriff  of  Piatt  had  taken  the 
property  on  an  execution.  Conrad,  by  power  of  attorney, 
appointed  McComas  his  agent  and  attorney  in  fact  to  get 
possession  of  the  property  under  the  mortgage.  McComas 
succeeded,  by  means  of  a  replevin  writ  against  the  sheriff, 
in  getting  possession,  and  thereafter,  on  the  18th  day  of 
June,  1  SCO,  delivered  the  goods  to  the  railroad  company  at 
Beraent,  to  be  transported  to  a  station  called  the  State  Line, 
taking  in  his  own  name  the  receipt  or  bill  of  lading  set  out 
in  the  opinion.  While  the  legal  title  was  in  Conrad,  yet 
McComas,  the  consignor,  was  the  bailee  and  qualified  owner 
of  the  goods.  Kerr,  the  consignee,  so  far  as  the  record 
discloses,  had  no  interest.  It  is  solely  on  the  ground  of  his 
qualified  ownership  as  bailee  that  McComas  was  allowed 
to  maintain  his  action  of  tort.     In  the  argument  of  the 
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opinion  in  the  case  in  92d  Va.,  no  distinction  is  drawn 
between  actions  of  tort  and  actions  on  the  contract,  yet  the 
case  itself  is  clear.  The  action  was  in  case,  and  plaintiff's 
attorney  fully  understood  that  to  maintain  this  action  he 
must  prove  that  plaintiffs  had  no  interest  or  property  right 
in  the  goods.  And  he  did  prove  this  by  the  contract  for 
sale  existing  between  plaintiffs  and  the  consignees.  The 
court  holds  that 'under  the  particular  conditions  in  the  con- 
tracts in  evidence,  the  title  did  not  pass  to  the  consignees. 
When  goods  are  consigned  without  reservation  on  the  part 
of  the  consignor,  the  legal  presumption  is  that  the  consignee 
is  the  owner  from  the  time  of  their  delivery  to  the  carrier, 
and  in  such  case  the  entire  risk  of  transportation  is  upon 
the  consignee.  This  presumption,  however,  is  not  conclu- 
sive, but  may  be  overcome  by  evidence,  as  was  done  in  the 
cases  referred  to  in  33d  111.  and  92d  Va. 

In  this  case,  not  only  does  the  presumption  of  the  law 
stand  against  appellee,  but  his  own  testimony  concludes 
him.     .During  his  examination  he  was  asked : 

"  Q.  I  wish  you  would  tell  the  jury  what  arrangement 
you  had  made  with  the  consignees,  Stromberg  &  Co.,  to 
whom  you  were  to  consign  the  potatoes;  if  they  were  to  be 
sold  on  commission  or  account,  or  whether  you  had  made 
the  sale?  A.  I  sold  them  to  Strom  berg  &  Co.  for  82.40 
per  barrel  on  the  track  at  Alton  Pass.  Q.  You  say  you 
sold  these  potatoes  on  the  track  at  Alton  Pass,  in  the  car, 
for  what?  A.  §2.40  per  barrel.  Q.  Loaded  in  the  car? 
A.  Yes,  sir.  Q.  They  were  sold  to  Stromberg  &  Co.? 
A.  Yes,  sir.  Q.  You  were  told  how  to  send  it  ?  A.  Yes, 
sir.  Q.  And  you  put  on  the  way  bill  just  what  Stromberg 
&  Co.  told  you,  according  to  their  directions?  A.  Yes, 
sir." 

Under  the  facts  in  this  case,  by  the  sale,  consignment  and 
delivery  to  the  railroad  company,  the  title  to  the  potatoes 
passed,  eo  instanti,  to  the  consignees,  Stromberg  &  Co.,  and 
upon  them  rested  the  entire  risk  of  transportation. 

This  is  an  action  of  tort;  the  declaration  charges  breach 
of  a  common  law  duty  whereby  certain  goods  were  lost  and 
injured;  that  appellee  was  the  owner  of  the  goods  and  by 
such  loss  and  injury  sustained  damage.     Ownership  is  a 
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material  averment  in  this  declaration,  and  the  evidence 
wholly  fails  to  prove  or  tend  to  prove  that  appellee  had  any 
sort  of  ownership  or  interest  in  the  goods,  at  the  time  it  is 
claimed  they  were  lost  and  injured.  On  this  state  of  case, 
he  can  not  recover  in  this  action.  As  this  is  decisive  of  the 
case,  we  do  not  feel  it  our  duty  to  discuss  the  many  other 
interesting  questions  raised. 
The  judgment  of  the  Circuit  Court  is  reversed. 


74    Henry  A.  Keith  &  Co.  v.  The  City  of  Du  Quoin  ex  rel. 

8.  6.  Parks. 

1.  Municipalities— WJien  Not  to  be  Excused  from  the  Performance 
of  their  Contracts.— Where  a  municipal  corporation  in  dealing  with 
individuals  assumes  that  it  possesses  certain  corporate  powers  upon 
which  the  validity  of  its  acts  depends,  when  in  fact  it  does  not  possess 
such  powers,  it  is  not  thereby  to  be  excused  from  the  performance  of  its 
obligation,  if  it  can  be  performed  through  the  agency  of  other  powers, 
which  it  does  possess. 

2.  Same—  When  Not  Limited  by  the  Appropriation  BUI— Contracts 
for  the  Construction  of  Water  Works. — Where  a  city  in  its  annual  appro- 
priation bill  appropriated,  among  other  items  of  expenditures,  the  sum 
of  $3,500  for  "  water  works,"  and  afterward  passed  an  ordinance  pro- 
viding for  the  construction  of  a  system  of  water  works,  pumping  sta- 
tion, reservoir,  etc.,  and  entered  into  a  contract  with  a  party  for  such 
construction  for  the  contract  price  of  $13,486,  it  teas  held  that  the 
contract  was  authorized  by  other  powers  possessed  by  the  city,  notwith- 
standing the  contract  price  exceeded  the  amount  of  the  appropriation. 

Assumpsit,  for  money  paid,  etc.  Error  to  the  Circuit  Court  of  Perry 
County;  the  Hon.  Benjamin  R.  Burroughs,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1899.  Reversed.  Opinion  filed  March 
16,  1900. 

William  A.  Schwartz  and  William  W.  Clemens,  attor- 
neys for  plaintiff  in  error. 

George  W.  Wall  and  Benjamin  W.  Pope,  attorneys  for 
defendant  in  error. 
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Mr.  Pbesiding  Justice  Bigelow  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  assumpsit,  brought  by  the  city  of  I)u 
Quoin  on  the  relation  of  S.  G.  Parks,  a  tax  payer  in  said 
city,  against  Henry  A.  Keith,  doing  business  under  the 
name  of  Henry  A.  Keith  &  Co.,  under  section  172  of  chap- 
ter 24,  Hurd's  R.  S.,  1899. 

The  facts  are  as  follows:  The  fiscal  year  of  the  city  of 
Du  Quoin  began  August  1,  1897,  and  ended  July  31,  1898. 
On  September  18, 1897,  the  city  passed  an  ordinance  appro- 
priating, among  other  items  of  expenditure,  the  sum  of 
$3,500  for  "  water  works."  On  February  2,  1898,  the  city 
passed  an  ordinance  providing  for  the  construction  of  a 
system  of  water  works,  pumping  station,  reservoir,  etc. 
On  February  11,  18Q8,  the  city  entered  into  a  contract  with 
plaintiff  in  error  for  the  construction  of  said  water  works, 
etc.  The  contract  price  was  $13,486.  Plaintiff  in  error 
performed  work  and  furnished  materials  on  said  water 
works  system,  and  on  April  8, 1898,  the  city  council  audited 
certain  bills  presented  by  him,  and  issued  to  him  a  city  war- 
rant for  the  sum  of  $3,000,  which  was  paid  by  the  city. 

Defendant  in  error  claims  that  the  contract  of  February 
11,  1898,  was  ultra  vires  and  void,  and  that  therefore  the 
money  should  be  returned  to  the  city,  because  paid  out 
without  authority  of  law.  The  case  was  tried  by  a  jury, 
and  a  verdict  for  the  sum  of  $3,000  was  returned  against 
the  defendant  below,  on  which  judgment  was  rendered  by 
the  court,  and  the  defendant  has  brought  the  case  here  by 
a  writ  of  error  for  review. 

It  is  unnecessary  to  notice  the  errors  assigned  in  detail. 

Sec.  2  of  Art.  7,  Chap.  24,  of  Hurd's  R.  S.,  1S99,  pro- 
vides that  an  appropriation  bill  shall  be  passed  during  the 
first  quarter  of  the  fiscal  year,  and  that  thereafter  no  fur- 
ther appropriation  shall  be  made  by  the  city,  within  such 
fiscal  year. 

Sec.  3  of  said  article  provides  that  neither  the  city  coun- 
cil, nor  any  officer  of  the  city,  shall  add  to  the  corporate 
expenditures  in  any  one  year,  anything  over  and  above  the 
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amount  provided  for  in  the  annual  appropriation  bill  of  that 
year;  and  that  no  expenditures  for  an  improvement,  to  be 
paid  out  of  the  general  fund  of  the  corporation,  shall  exceed 
in  any  one  year  the  amount  provided  for  such  improvement 
in  the  annual  appropriation  bill.  To  each  of  these  sections 
there  are  certain  exceptions  not  involved  in  this  case. 
Sec.  4  of  said  article  7  is  as  follows : 

"  No  contract  shall  be  hereafter  made  by  the  city  council, 
or  board  of  trustees,  or  any  committee  or  member  thereof, 
and  no  expense  shall  be  incurred  by  any  of  the  officers  or 
departments  of  the  corporation,  whether  the  object  of  the 
expenditure  shall  have  been  ordered  by  the  city  council  or 
board  of  trustees  or  not,  unless  an  appropriation  shall  have 
been  previously  made  concerning  such  expense,  except  as 
herein  otherwise  expressly  provided." 

By  section  169  of  said  chapter  24,  it  is  provided : 

"  The  city  council  or  board  of  trustees,  shall  have  the 
power  to  provide  for  a  supply  of  water  by  the  boring  and 
sinking  of  artesian  wells,  *  *  *  and  to  borrow  money 
therefor  and  to  authorize  any  person  or  private  corporation 
to  construct  and  maintain  the  same." 

By  section  254  of  said  chapter,  it  is  provided: 

"  That  all  cities,  incorporated  towns  and  villages  in  this 
State  be  and  are  hereby  authorized  and  shall  have  power  to 
provide  for  a  supply  of  water  for  the  purposes  of  fire  pro- 
tection, and  for  the  use  of  the  inhabitants  of  such  cities, 
incorporated  towns  or  villages,  by  the  erection,  construction 
and  maintaining  of  a  system  of  water  works." 

To  this  section  there  is  a  proviso  that  all  contracts  for  the 
erection  of  such  works  shall  be  let  to  the  lowest  responsible 
bidder,  after  the  publication  of  notices  stating  the  terms 
and  conditions  of  the  contract. 

It  is  contended  by  defendant  in  error  that  inasmuch  as 
the  appropriation  was  for  the  sum  of  $3,500,  and  the  contract 
price  was  for  several  times  that  amount,  therefore  the  con- 
tract is  ultra  vires  and  void,  and  that  the  $3,Q00  paid 
plaintiff  in  error  was  without  authority  of  law. 

The  powers  given  to  the  city  in  reference  to  the  construc- 
tion of  water  works  are  very  broad;  as  we  view  them,  the 
city  may  itself  construct  the  system,  or  it  may  contract  with 
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some  person  to  do  that  work  for  the  city;  it  may  grant  a 
franchise  to  some  person  or  corporation  to  build  the  works 
and  to  manage  and  control  the  water  supply  for  its  citizens. 
But  while  this  is  true,  it  must  be  held  that  sections  2,  3  and 
4  of  said  article  7  are  limitations  placed  upon  the  powers 
granted  for  the  erection  of  water  works,  and  in  the  expend- 
iture of  money  for  that  purpose.  The  power  to  build  these 
works  is  confided  to  the  city  council,  and  by  the  express 
terras  of  said  sections,  that  body  can  make  no  contract 
larger  than  the  money  already  appropriated.  The  contract 
of  February  11,  1898,  as  a  contract,  must  be  deemed  to  be 
in  violation  of  law,  and  therefore  void.  But  by  the  passage 
of  the  appropriation  ordinance  of  September  18,  1897,  the 
city  became  clothed  with  the  power  to  contract  for  the 
construction  of  water  works  to  the  extent  of  $3,500.  If  the 
contract  as  made  is  void,  then  it  cannot  be  maintained  that 
the  labor  and  material  furnished  by  plaintiff  in  error  was 
furnished  under  it;  for  it  can  not  be  said  that  there  was  no 
contract  when  plaintiff  in  error  wants  his  money,  and  at 
the  same  time  be  said  that  there  was  a  contract,  and  that 
plaintiff  in  error  furnished  his  labor  and  material  under  it. 
This  power  to  contract  to  the  extent  of  the  appropriation 
is  in  no  way  limited  as  to  the  manner  of  its  exercise,  and  it 
must  be  held  as  in  the  case  of  an  individual,  that  where  tbp 
corporation  has  received  'labor  and  services,  without  any 
special  promise  to  pay  therefor,  the  law  will  imply  a 
promise  to  pay  for  what  it  has  so  received  to  the  extent  of  the 
appropriation.  Bishop  on  Contracts,  Sec.  219;  2  Beach  on 
Contracts,  Sec.  1140;  City  of  East  St.  Louis  v.  East  St.  Louis 
Gas  Light  &  Coke  Co.,  98  III.  415;  Brown  v.  Atchison,  39 
Kan.  37.  It  is  one  thing  for  a  contract  or  other  act  to  be 
ultra  vires  by  reason  of  a  total  lack  of  power,  and  it  is 
another  thing  for  a  contract  or  other  act  to  be  ultra  vires 
by  reason  of  an  erroneous  exercise  of  admitted  powers,  27 
Am.  &  Eng.  Ency.  of  Law,  p.  351,  In  the  former  case  no 
rights  accrue  against  the  municipality,  no  matter  what  bene- 
fits may  have  been  conferred  upon  it.  Badger  v.  Inlet  Drain- 
age District,  141  111.  540.    In  the  latter  case,  an  executorv 
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contract  may  be  declared  to  be  invalid  before  acted  upon;  but 
when  work  agd  materials  have  been  furnished  in  reliance 
on  the  supposed  contract,  if  the  city  can  be  said  to  have 
received  the  services  under  some  lawful  authority,  aside 
from  the  void  contract,  such  city  will  be  liable.  In  this 
case,  the  city  could  lawfully  have  contracted  for  the  erec- 
tion of  water  works  to  the  extent  of  $3,500,  and  when  the 
city  council  audited  and  paid  the  $3,000  bill  presented  by 
plaintiff  in  error,  it  lawfully  ratiiied  a  contract  which  it 
might  have  made  inf  the  first  instance.  In  the  case  of  Vil- 
lage of  Harvey  v.  Wilson,  78  App.  544,  the  court  went  much 
further  in  declaring  the  contract  valid,  since  in  that  case 
there  was  no  appropriation  ordinance  as  the  basis  of  the 
services  rendered.  But  the  services  rendered  were  in  a 
quo  warranto  proceeding,  involving  the  very  life  of  the  cor- 
poration, thereby  creating  an  emergency,  perhaps.  Wiley 
v.  Seattle,  7  Wash.  57l>.  It  was  said  in  Maher  v.  City  of 
Chicago,  38  111.  2G6  : 

"If  a  municipal  corporation,  in  dealing  with  individuals, 
assumes  that  it  possesses  certain  corporate  powers  upon 
which  the  validity  of  its  acts  depend,  and  it  turns  out  that 
it  does  not  possess  the  specific  powers  relied  on,  it  is  not 
thereby  excused  from  the  performance  of  its  obligations,  if 
it  can  be  performed  through  the  agency  of  other  powers 
that  it  does  possess." 

Here  plaintiff  in  error  furnished  labor  and  materials  under 
a  contract  void  as  made;  but  the  city  possessed  the  power 
of  being  bound  by  an  implied  contract,  to  the  extent  of  the 
appropriation,  for  labor  and  materials  so  furnished;  and  to 
that  power  must  be  referred  the  action  of  the  counsel  in 
paying  the  $3,000  to  plaintiff  in  error. 

The  court  erred  in  not  giving  to  the  jury  defendant's 
instruction  to  find  for  defendant,  and  for  this  error  the 
judgment  is  reversed. 
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W.  Scott  Marshall,  Adm.,  v.  Marietta  E.  Coleman  and 
Nellie  May  Goodlier. 

1.  Administration  op  Estates— Allowa nee  of  a  Claim  by  the  County 
Court—When  Conclusive  Between  Administrator  and  Heir.— The  allow- 
ance of  a  claim  by  the  County  Court  in  matters  of  probate,  is  conclusive 
between  the  administrator  and  the  heir,  so  far  as  the  personal  estate  is 
concerned. 

2.  Same—  Where  the  Judgment  Against  an  Estate  Can  be  Impeached. 
— Where  the  judgment  against  an  estate  can  be  impeached  for  fraud  or 
collusion  in  a  court  of  equity,  the  allowance  of  the  claim  by  the  Pro- 
bate Court  is  not  conclusive  against  the  heir,  but  must  encounter  all 
the  equitable  remedies  of  a  court  of  chancery,  and  no  act  of  the  County 
Court  in  t:ie  exercise  of  its  probate  jurisdiction  is  exempt  from  impeach- 
ment for  fraud,  accident,  mistake  or  collusion. 

Proceeding  in  Probate.— Apjwal  from  -the  Circuit  Court  of  Marion 
County;  the  Hon.  Truman  E.  Ames,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1899.  Affirmed  in  part,  reversed  in  part, 
and  remanded  with  directions.    Opinion  filed  March  16, 1900. 

Statement. — This  case  originated  in  the  County  Court  of 
Marion  County,  where  appellees  filed  exceptions  to  the  final 
report  of  appellant  in  the  estate  of  which  he  was  adminis- 
trator, and  it  was  taken  from  that  court  by  appeal  to  the 
Circuit  Court  of  the  county,  from  which  it  comes  here  by 
appeal  from  the  decree  of  that  court,  sustaining,  in  part, 
the  exceptions  allowed  and  sustained  by  the  County  Court; 
and  besides  the  errors  assigned  by  appellant,  appellee  Mari- 
etta E.  Coleman  has  assigned  a  cross-error. 

The  deceased,  Edward  B.  Goodner,  died  April  15,  1802, 
unmarried,  without  issue,  and  a  minor. 

The  property  which  he  left,  he  inherited  from  his  grand- 
father, Dr.  Edward  B.  Marshall,  who  had  resided  at  Cen- 
tralia,  in  this  State,  for  many  years  prior  to  his  death,  and 
who  died  at  that  place  April  17,  1890,  intestate,  leaving  a 
large  estate  of  real  and  personal  property,  lie  left  a  widow, 
Harriet  Marshall,  and  four  sons,  viz.,  appellant,  James  E. 
Marshall,  Charles  P.  Marshfill,  and  Xenophon  S.  Marshall, 
also  two  grandchildren,  viz.,  Marietta  E.  Goodner  (now 
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Coleman),  and  the  deceased,  Edward  B.  Goodner,  as  bis  sole 
heirs  at  law.  The  grandchildren  were  the  children  of  Mel- 
vina,  a  daughter  who  had  married  one  Dr.  Lyman  T.  Good- 
ner, and  who  died  some  years  before  her  father. 

After  the  death  of  Melvina,  wife  of  Dr.  Goodner,  he  mar- 
ried a  Miss  Helen  L.  Chapman,  and  the  only  issue  of  this 
marriage  was  appellee  Nellie  May  Goodner,  born  August 
2,  1878,  and  who  arrived  at  her  majority  August  1,  1896. 

Dr.  Lyman  T.  Goodner  died  on  or  about  March  20,  1880, 
leaving  no  estate.  Soon  after  his  death,  the  two  children, 
Marietta  E.  and  Edward  B.  Goodner,  were  taken  to  their 
grand  father  Marshall's  home  to  live,  and  Edward  B.  re- 
mained there  until  his  death,  in  1892,  and  Marietta  remained 
a  year  later,  and  in  1893  went  to  Colorado  to  live,  and  mar- 
ried one  Carlton  M.  Coleman. 

Xcnophon  S.  Marshall  died  in  1893,  intestate,  unmarried, 
and  leaving  no  descendants.  James  E.  Marshall  became 
administrator  of  Edward  B.  Marshall's  estate;  but  Xenophon 
Marshall's  estate  was  never  legally  administered  upon. 

January  3,  1893,  a  claim  was  filed  against  the  estate  of 
Edward  B.  Goodner,  deceased,  in  the  name  of  Harriet  E. 
Marshall,  for  the  care  and  maintenance  of  deceased,  from 
April  17, 18S0,  to  April  17, 1S90,  at  the  rate  of  $3  per  week, 
amounting  to  $1,560,  and  for  his  care  and  maintenance 
thereafter  until  February  2, 1892,  at  the  rate  of  $4  per  week, 
amounting  to  8360.85;  the  total  amount  of  the  two  charges 
being  $1,926.85. 

The  entire  claim  was  allowed  by  the  court  and  was  after- 
ward paid  by  appellant. 

On  the  same  date,  Charles  P.  Marshall  filed  his  claim 
against  the  estate  for  a  medical  bill  of  $298,  commencing 
in  1886,  and  containing  no  credits,  which  was  allowed  and 
afterward  paid. 

At  the  July  terra,  1895,  of  the  Probate  Court,  James  E. 
Marshall,  as  administrator  of  the  estate  of  Edward  B.  Mar- 
shall, deceased,  filed  a  petition  setting  forth  that  from  time 
*o  time  he  had  made  distribution  to  the  widow  and  heirs  of 
the  deceased,  and  in    so  doing  had  by  mistake  and  inad- 
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vertence  paid  to  Marietta  E.  Coleman  and  to  W.  Scott 
Marshall,  administrator  of  the  estate  of  Edward  B.  Good- 
ner,  deceased,  each  the  sum  of  $3,500  more  than  they  were 
legally  entitled  to,  out  of  the  assets  of  the  Edward  B.  Mar- 
shall estate. 

That  Marietta  E.  Coleman  had  refunded  the  amount  dis- 
tributed to  her,  but  that  W.  Scott  Marshall,  as  such  admin- 
istrator, refused  to  refund  to  petitioner  the  said  $3,500  so 
paid  to  him,  and  petitioner  prayed  for  an  order  of  the  court 
requiring  appellant  to  make  such  payment  out  of  the 
assets  of  the  estate  of  which  he  was  administrator.  The 
court  granted  the  order  as  prayed  for,  and  appellant  paid 
over  the  sum  and  took  credit  for  it  in  his  report. 

The  Circuit  Court  partially  sustained  the  exceptions  of 
appellees  to  appellant's  final  report,  and  decreed  appellant 
to  surcharge  in  his  report  the  sum  of  $1,560  of  the  claim 
allowed  and  paid  to  Harriet  E.  Marshall,  also  $1(58  of  the 
claim  allowed  and  paid  to  Charles  P.  Marshall,  also  $1,750 
of  the  $3,500  paid  to  James  E.  Marshall,  administrator  of 
the  estate  of  Edward  B.  Marshall,  deceased,  on  his  petition, 
and  $14.88  which  appellant  had  charged  in  his  report  as 
traveling  expenses,  with  ten  per  cent  interest  on  each  sum, 
after  the  expiration  of  six  months  from  the  time  when, 
under  the  statute,  appellant  should  have  made  his  final 
report.  And  the  court  also  decreed  that  Marietta  E.  Cole- 
man had  estopped  herself  from  claiming  the  remaining 
$1,750  of  the  $3,500  paid  to  James  E.  Marshall,  with  interest, 
because  of  her  written  consent  to  the  allowance  of  the  claim. 

W.  F.  Bdndy  and  J.  A.  Watts,  attorneys  for  appellant. 

G.  A.  Hoff  and  Alonzo  IIoff,  attorneys  for  appellee 
Marietta  E.  Coleman. 

Chas.  T.  Moore,  attorney  for  Appellee  Nellie  M.  Goodner. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the  court. 
The    four   items  to  which  exceptions  were  sustained  in 
whole  or  in  part,  must  be  treated  separately. 
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The  evidence  shows  that  if  the  item  of  $1,560  of  the  Har- 
riet  E.  Marshall  claim  was  ever  a  valid  claim  of  any  one, 
it  was  the  property  of  the  estate  of  Edward  B.  Marshall, 
deceased,  and  the  claim  showed  on  its  face  that  the  most  of 
it  was  barred  by  the  statute  of  limitations.  There  is  no  evi- 
dence that  Edward  B.  Marshall  ever  intended  to  make  any 
charge  for  the  board  of  the  boy,  or  that  he  kept  any  account 
of  it  in  his  books,  and  the  clear  inference  from  the  facts 
appearing  in  this  record  is,  that  he  took  both  of  the  children 
'of  his  deceased  daughter  into  his  family  to  bring  up  with- 
out any  thought  of  receiving  recompense,  beyond  their 
services*  while  they  remained  with  him,  and  this  fact  wajs 
undoubtedly  known  to  his  widow  and  surviving  sons. 

Of  the  sons  one,  Charles  P.,  was  a  physician,  and  the 
other  two  were  bankers  and  shrewd  business  men.  They 
must  have  known  that  appellee  Nellie  May  Goodner  was  a 
legal  heir  to  one-half  the  estate  of  Edward  B.  Goodner, 
deceased. 

Under  such  circumstances  James  E.  Marshall  went  to  his 
mother's  house,  drew  up  the  claim  and  swore  his  mother  to 
it  about  two  months  before  an  administrator  of  the  dead 
boy's  estate  was  appointed. 

When  the  claim  was  being  made  out,  appellee  Marietta  E. 
Coleman,  nee  Goodner,  was  present,  and  being  surprised,  as 
she  testified,  asked,  "Is  grandma  going  to  charge  for  board?" 
To  this  her  uncle  James  replied,  "Oh,  no;  this  will  be  fig- 
ured up  and  your  grandmother  will  sign  a  receipt  which 
will  be  all  right  to  make  it  look  as  though  she  received  the 
money.  It  will  be  taken  out  of  your  mother's  (brothers') 
estate  to  protect  your  interest  from  this  little  half-sister." 

Mrs.  Coleman  also  testified  that  she  asked  appellant  about 
the  board  bills,  and  he  informed  her  that  they  were  for  her 
protection  against  her  little  half-sister,  who  was  not  entitled 
to  share  in  the  estate  of  her  dead  brother. 

It  is  clear  that  she  did  not  understand  what  was  being 
done,  and  never  consented  to  the  allowance  of  the  claim. 
No  evidence  was  introduced  in  either  the  County  or 
Circuit    Court   to    sustain  the  claim.    It    was    made    up 
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from  nothing  that  was  in  writing,  and  was  the  product 
of  James  E.  Marshall,  who,  we  are  satisfied,  intended, 
with  the  help  of  appellee,  which  was  afterward  forth- 
coming, to  deplete  the  estate  of  his  dead  nephew,  by 
turning  as  much  of  it  as  possible  back  into  the  Marshall 
family,  and  this  purpose  will  be  more  clearly  seen  from  the 
claimed  "advancement,"  hereinafter  referred  to.  That  the 
claim  was  conceived  in  fraud,  and  that  appellant  knew  it 
and  assisted  in  carrying  out  the  scheme,  the  evidence  leaves 
little  doubt  in  our  minds. 

Under  such  circumstances,  the  pretended  claim,  although 
it  has  passed  into  a  judgment,  may  be  re-examined,  and  the 
judgment  set  aside  by  the  County  Court;  since  in  all  mat- 
ters concerning  the  settlement  of  estates,  that  court  may 
exercise  equitable  jurisdiction,  in  order  to  arrive  at  a  just 
settlement.  It  may  set  aside,  and  wholly  or  partially  dis- 
regard judgments  allowing  claims  that  are  fraudulent  or 
collusive,  as  against  the  rights  of  creditors  or  heirs,  whether 
such  judgments  relate  to  the  real  or  personal  estate  of  the 
decedent.  It  may,  upon  a  proper  showing,  at  a  subsequent 
term,  set  aside  orders  of  a  previous  terra,  and  in  all  things 
the  practice  and  procedure  is  as  full  and  flexible  as  that  of 
a  court  of  chancery,  and  any  violated  equitable  right  may 
be  vindicated,  even  though  a  legal  right  has  apparently 
been  established  by  the  court,  by  a  prior  proceeding. 

The  rule  laid  down  by  the  Supreme  Court  in  Stone  v. 
Wood,  16  111.  177,  and  followed  by  Hopkins  v.  McCann,  19 
111.  113,  and  many  other  cases,  that  the  allowance  of  a  claim 
by  the  County  Court  in  matters  of  probate  is  conclusive 
between  the  administrator  and  the  heir,  so  far  as  the  per- 
sonal estate  is  concerned,  is  strongly  urged  by  counsel  for 
appellant  as  conclusive  of  any  right  of  attack  by  appellees, 
of  the  Harriet  E.  Marshall  claim,  but  the  entire  class  of 
cases  relied  upon,  will,  we  think,  be  found  upon  examina- 
tion, to  have  been  of  such  a  character  that  a  court  of  chan- 
cery would  have  been  powerless  to  have  impeached  their 
validity. 

Where  the  judgment  can  be  impeached  for  fraud  or  collu- 
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8ion  in  a  court  oF  equity,  the  allowance  of  a  claim  by  the 
Probate  Court  is  not  conclusive  against  the  heir,  but  must 
encounter  all  of  the  equitable  remedies  of  a  court  of  chan- 
cery, that  can  be  brought  into  play  against  it.  In  re  estate 
of  Corrington,  124  111.  363;  Ward  v.  Durham  et  al.,  134  111. 
195;  Shepard,  Admr.,  v.  Speer  et  al.,  140  111.  238;  Schlink 
v.  Maxton,  153  111,  447;  Kinnie  v.  Schumacher,  65  111.  App. 
342;  Woerners  Administration,  Sees.  143-146. 

No  act  of  a  County  Cpurt,  in  the  exercise  of  its  probate 
jurisdiction,  is  exempt  from  impeachment  for  fraud,  acci- 
dent, mistake  or  collusion.  Partial  reports  of  administra- 
tors and  approval  thereof  by  the  Probate  Court  are  only 
de  bene  esse,  and  if  not  excepted  to,  are  open  to  subsequent 
investigation  and  challenge,  to  the  extent  that  a  court  of 
chancery  will  afford  relief  under  similar  circumstances. 
Bliss  v.  Seaman,  165  111.  422;  Woerner's  Administration, 
Sec.  504;  Schouler's  Executors  and  Administrators,  Sec. 
526. 

As  to  the  claim  of  Charles  P.  Marshall,  the  order  of  a 
surcharge  of  $168  of  which  is  assigned  for  error,  while  it 
showed  on  its  face  that  a  part  of  it  was  barred  by  the  stat- 
ute of  limitations,  still  it  was  for  necessaries,  which  the  evi- 
dence shows  were  furnished  by  the  claimant,  and  it  was  reg- 
ularly presented,  allowed  and  passed  into  a  judgment,  and 
was  paid  by  the  administrator,  and  the  question  presented 
is,  should  appellant  have  been  surcharged  with  that  portion 
of  the  claim  that  appeared  on  its  face  to  have  been  barred 
by  limitation  ?  In  support  of  the  contention  counsel  for 
appellee  cite  Stillman  v.  Young,  16  111.  318;  McCoy  v.  Mor- 
row, 18  111.519;  Unknown  heirs,  etc.,  v.  Baker,  23  111.491; 
and  Bromwell  v.  Schubert,  Adm'r,  40  III.  App.  330.    ' 

Without  stopping  to  analyze  the  cases,  we  are  unable  to 
see  their  applicability  to  this  case.  True,  the  court  says  in 
some  of  them,  that  it  was  the  "duty  "of  the  administrator 
to  have  interposed  the  defense  of  the  statute  of  limitations, 
but  there  may  be  a  duty  imposed  upon  an  administrator  or 
executor,  the  non-performance  of  which  may  render  him 
liable  to  an  action  on  his  bond,  but  which  would  not  be  suf- 


Fourth  District — February  Term,  1899.    47 

Marshall  v.  Coleman. 

ficient  to  invalidate  a  judgment  rendered  by  the  court,  in 
allowing  the  claim. 

A  more  complete  answer  to  the  contention  of  counsel  for 
appellees  is,  that  there  were  no  written  pleadings  concern- 
ing the  claim  tiled,  and  there  was  no  evidence  that  the  gen- 
eral statute  of  limitations  was  not  interposed  to  that  portion 
of  the  claim  which  had  been  due  over  five  years;  hence  the 
presumption  must  be  that  all  the  defenses  that  could  have 
been  made  to  the  claim,  and  every  part  of  it,  were  made 
and  insisted  upon,  and  that  the  allowance  of  the  entire 
claim  was  the  deliberate  act  and  judgment  of  the  Probate 
Court,  unaffected  by  anything  done  by  either  the  claimant  or 
the  administrator. 

The  fact  that  about  one  half  of  the  claim,  as  it  appeared 
on  its  face,  was  barred  by  the  statute  of  limitations,  was  not 
sufficient  of  itself  to  show  any  part  of  it  so  tainted  with 
fraud  as  to  compel  its  rejection,  and  therefore  the  court 
erred  in  holding  that  appellant  should  bo  surcharged  with 
$168  of  the  claim  with  interest. 

The  next  assignment  of  error  relates  to  the  refund  of 
§3,500  made  by  appellant  to  James  E.  Marshall,  administra- 
tor of  the  estate  of  E.  B.  Marshall,  deceased.  The  history 
of  this  claim  according  to  the  testimony  of  appellant  is  as 
follows:  E.  B.  Marshall,  deceased,  and  appellant,  were  part- 
ners in  the  banking  business,  at  Centralia,  in  this  State, 
and  in  that  business  they  used  a  ledger  that  was  opened  in 
1873,  and  which  seems  to  have  been  discontinued  in  1878. 
E.  B.  Marshall,  in  addition  to  the  partnership  accounts, 
carried  some  individual  accounts  in  the  ledger.  Some  time, 
"not  earlier  than  1873  or  later  than  1S75,"  in  a  dispute 
between  appellant  and  his  father  as  to  some  office  rent, 
appellant's  father  showed  appellant  an  account  on  the  ledger 
against  Lyman  T.  Goodner  and  wife.  The  account  was 
headed,  "  To  advancement  charged."  E.  B.  Marshall  footed 
it  up  and  it  amounted  to  $7,600.  After  the  death  of  E.  B. 
Marshall,  his  administrator  made  a  search  for  the  book  and 
it  could  not  be  found.  In  1892,  it  was  found  in  a  woodshed, 
with  the  leaf  which  contained  this  advancement  torn  out. 
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Appellant  did  not  tear  it  out  and  did  not  know  who  did. 
The  index  to  the  ledger,  under  the  letter  i%  G,"  was  offered 
in  evidence  by  appellant,  and  it  showed,  "L.  T.  Goodner,"  and 
the  page  was  missing.  Whether  an  advancement  had  in 
fact  been  made,  the  evidence  fails  to  disclose,  and  there  is 
no  evidence  to  show  that  the  entry,  "  To  advancement 
charged,"  was  written  prior  to  or  contemporaneously  with 
the  entries  in  the  ledger,  nor  was  the  book  of  original  entries 
from  which,  presumptively,  the  entries  in  the  ledger  were 
posted,  produced  or  accounted  for. 

From  1890  to  1893,  Marietta  E.  Coleman  resided  with 
her  grandmother,  Harriet  E.  Marshall.  In  June,  1894,  she 
went  to  Colorado  to  live,  on  account  of  her  health,  and  was 
married  to  Carlton  M.  Coleman.  She  testified  that  before 
she  went  to  Colorado,  she  had  several  conversations  with  her 
uncle,  James  E.  Marshall,  and  Scott  Marshall,  in  which  they 
said  they  would  fix  up  an  advancement  that  would  include 
the  rent  for  a  house  which  her  father  had  occupied  at  Nash- 
ville, in  this  State,  and  in  this  way,  the  share  "  that  her 
brother  had  inherited  to  her  and  to  her  little  half-sister, 
would  be  smaller."  By  deducting  the  advancement,  the 
amount  left  would  be  so  small  that  Nellie  May  Goodner 
would  not  go  on  contesting.  These  conversations  were 
denied  by  her  uncles.  In  January,  1895,  Mrs.  Coleman 
received  the  following  paper  at  her  home  in  Colorado,  to 
sign  and  return : 

"  State  of  Illinois,  ) 

Marion  County,    )     * 

We,  the  undersigned,  and  being  the  only  surviving  heirs 
at  law  of  Edward  13.  Marshall,  deceased,  late  of  the  county 
of  Marion  and  State  of  Illinois  (Edward  B.  Goodner, 
deceased,  grandson  of  Edward  B.  Marshall,  deceased,  being 
the  only  other  heir  at  law  of  E.  B.  Marshall,  deceased),  do 
by  these  presents  and  of  our  own  knowledge,  recognize 
and  admit  the -advancement  to  Melvina  B.  Goodner,  daugh- 
ter of  E.  B.  Marshall,  deceased,  and  to  her  husband,  Lyman 
T.  Goodner,  as  advancement  to  them,  and  that  the  same  was 
received  by  them  during  their  lives,  as  advancement,  and  by 
them  so  acknowledged  and  received,  from  year  to  year, 
from  May  1,  1866,  up  to  October  1,  1878,  amounting  to  the 
sum  of  $7,000,  whicn  sum  was  as  such  advancement  under- 
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stood  and  agreed,  should  be  deducted  from  the  distributive 
share  of  said  Melvina  Goodner,  out  of  the  estate  of  her 
father.  E.  B.  Marshall,  at  his  death,  and  in  the  distribution 
of  his  estate  among  his  said  children  and  grandchildren. 

Signed  and  sealed  by  the  said  children  and  grandchildren, 
survivors  of  a  deceased  child,  Melvina  E.  Goodner,  deceased, 
this  14th  day  of  January,  A.  D.  1895. 

Charles  P.  Marshall, 
W,  Scott  Marshall, 
James  E.  Marshall, 
Marietta  E.  Coleman." 

This  paper  was  sent  to  her  by  James  E.  Marshall;  it  had 
been  prepared  by  his  attorney,  Judge  W.  Stoker.  When  the 
paper  came  to  Mrs.  Coleman's  hands,  it  was  signed  by  the 
three  Marshal  Is;  she,  noticing  that  her  grandmother  had  not 
signed,  wrote  back  to  her  uncle  James  for  an  explanation. 
No  reply  came,  but  on  January  25,  1S95,  she  received  two 
letters,  one  from  her  uncle  Charles  and  another  from  Judge 
Stoker,  the  attorney  in  the  E.  B.  Marshall  estate. 

Judge  Stoker  wrote  her  that  he  had  been  informed 
"  some  time  since,"  by  one  of  her  uncles,  that  she  desired 
him  to  attend  to  her  rights,  if  a  suit  were  brought  by  her 
half  sister,  and  advised  her  to  sign  the  advancement  paper 
just  quoted,  and  thinks  her  uncles  will  be  honest  with  her 
in  the  matter.  In  the  meantime,  before  the  receipt  of  these 
two  letters,  she  had  signed  the  paper  and  sent  it  back.  Her 
uncle  Charles  wrote  her,  "the  absence  of  any  member  of 
the  family  inconveniences  the  transaction  of  our  combined 
interest.  When  a  document  is  signed  by  your  three  uncles, 
you  ought  to  know  that  it  means  straight  business,  even 
though  you  don't  understand  the  purpose  at  the  time.  If 
you  receive  a  paper  not  signed  by  your  grandma,  it  either 
does  not  concern  her,  or  to  save  time,  it  may  be  signed 
by  her  on  iis  return."  The  letter  closes  by  urging  her  to 
appoint  some  one  to  look  after  her  interests..  In  reply  to 
this  letter  Mrs.  Coleman  wrote  to  her  uncle  Charles  that  it 
was  kind  in  him  to  write  her  concerning  the  "document," 
and  she  appreciated  the  advice  from  her  uncles,  because  she 
had  faith  in  their  ability  to  advise,  and  confidence  in  their 
interest  in  her,  and  asking  forgiveness  if  she  had  offended 
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them.  She  tells  them  in  the  same  letter,  that  she  has  dele- 
gated Judge  Stoker  to  look  after  her  matters,  and  closes  by 
saying  that  she  hoped  none  of  them  would  hesitate  to 
advise  her  in  any  matter  of  business,  and  she  would  come 
home,  if  necessary. 

On  the  14th  of  February,  1S95,  she  received  a  letter 
from  her  uncle  James,  saying  it  was  not  necessary  for  her 
to  come  to  Illinois;  when  she  was  needed  she  would  be 
notified. 

On  April  30, 1S95,  her  uncle  Charles  sent  a  letter  to  Mrs. 
Coleman,  saying : 

"  The  heirs  to  the  real  estate  of  E.  B.  Marshall,  deceased, 
are  contemplating  a  partition  or  division  of  the  same.  Do 
you  wish  to  settle  matters  in  a  court  of  law,  or  would  you 
rather  make  an  offer  to  sell  your  share  for  cash  ?  We  will 
entertain  an  offer  of  sale  from  you  if  made  within  fifteen 
days." 

^  On  receipt  of  this  letter,  Mrs.  Coleman  came  to  Illinois; 
went  to  see  her  uncles.  She  testified  that  Charles  referred 
her  to  James,  and  James  referred  her  to  Charles.  She  then 
went  to  Chicago  to  see  her  uncle  Scott  Marshall,  where  the 
matter  of  the  advancement  came  up,  and  Scott  Marshall 
told  her,  if  she  did  not  permit  the  advancement  to  go 
through,  they  would  law  her  out  of  everything  she  received 
and  they  would  expose  letters  in  court  from  her  father, 
that  would  be  disgraceful  to  her. 

Scott  Marshall  denies  these  conversations,  but  says  on 
the  witness  stand,  he  did  have  letters  of  Mrs.  Coleman's 
father  that  were  "  disgraceful." 

Several  meetings  followed  between  Mrs.  Coleman  and  her 
three  uncles  and  a  consummation  of  the  matters  in  dispute 
between  them  was  reached  by  Mrs.  Coleman  and  her  hus- 
band executing  three  quit  claim  deeds  to  her  uncles,  for  her 
share  in  her  grandfather's  real  estate,  for  the  consideration 
of  $3,700  cash.  At  the  same  time  the  following  agreement 
was  drawn  up,  signed  and  executed  : 

"  Memorandum  of  Agreement,  entered  into  this  fifth  day 
of  June,  A.  D.  1895,  by,  between  and  among  Marietta  E. 
Coleman,  of  one  part,  and  James  £.  Marshall,  W.  Scott 
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Marshall  and  Charles  P.  Marshall,  as  individuals,  of  the 
other  part. 

Witnesseth  : — Marietta  E.  Coleman,  with  her  husband, 
Carlton  M.  Coleman,  has  sold  and  conveyed  this  day  by 
three  quit-claim  deeds,  bearing  date  of  the  fifth  day  of  June, 
1895,  to  James  E.  Marshall,  W.  Scott  Marshall  and  Charles 
P.  Marshall,  all  their  interest  in  all  the  real  estate  of  which 
the  said  Edward  B.  Marshall  died  seized.  The  consideration 
of  the  said  conveyance  is  the  sum  of  $3,700,  the  amount 
named  in  the  deeds,  and  is  this  day  paid  in  cash.  And 
also  a  further  consideration  is  this:  In  the  lifetime  of  the 
said  E.  B.  Marshall,  an  advancement  was  made  by  him  of  the 
sum  of  $7,000  to  Melvina  E.  Goodner,  since  deceased,  his 
daughter,  and  also  the  mother  of  the  said  Marietta  E.  Cole- 
man and  Edward  B.  Goodner,  deceased.  By  inadvertence 
and  mistake,  the  said  James  E.  Marshall,  as  administrator 
of  the  estate  of  the  said  Edward  B.  Marshall,  deceased, 
has,  up  to  this  date,  paid  to  the  said  Marietta  E.  Coleman 
$3,500,  it  being  an  amount  equal  to  one-half  of  the  said 
advancement,  and  which  she  acknowledges  she  has  no 
right  to  receive.  This,  she,  the  said  Marietta  E.  Coleman, 
as  a  part  of  the  consideration  of  the  said  conveyance, 
refunds  and  pays  back  in  this  manner:  James  E.  Marshall, 
TV.  Scott  Marshall  and  Charles  P.  Marshall,  as  individuals, 
pay  $3,500  for  her  to  the  said  James  E.  Marshall,  as  admin- 
istrator of  the  estate  of  Edward  B.  Marshall,  deceased. 
Further,  the  said  James  E.  Marshall,  as  administrator  of 
the  estate  of  the  said  E.  B.  Marshall,  deceased,  by  inadver- 
tence and  mistake  has,  up  to  this  date,  paid  to  W.  Scott 
Marshall,  administrator  of  the  estate  of  the  said  Edward 
B.  Goodner,  deceased,  the  sum  of  $3,500,  being  an  amount 
equal  to  the  other  half  of  the  said  advancement.  Marietta 
E.  Coleman  agrees  and  consents  that  W.  Scott  Marshall,  as 
such  administrator,  shall  refund  and  pay  back  to  the  said 
James  E.  Marshall,  as  administrator  of  the  estate  of 
Edward  B.  Marshall,  deceased,  that  amount. 

It  is  also  agreed  as  a  further  part  of  the  consideration 
of  the  said  conveyances,  that  if  there  should  be  any  contest 
by  any  heir  or  pretended  heir  of  either  of  the  said  estates 
about  said  advancement,  and  in  such  contest  it  should  be 
decided  by  the  court  that  there  was  not  or  that  there  never 
had  been  such  an  advancement  (and  the  said  Marietta  E. 
Coleman  in  no  way  aids  or  assists  the  said  contestant)  then 
the  said  Marietta  E.  Coleman  will  make  no  claim  for  any 
Share  of  the  amount  or  any  part  of  the  amount  thereof 
involved  in  such  contest  or  growing  out  of  the  same,  except 
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for  the  sum  of  $875,  and  she  hereby  expressly  assigns  the 
balance  of  such  share  or  interest,  if  any  should  arise,  to 
James  E.  MarshaM,  W.  Scott  Marshall  and  Charles  P.  Mar- 
shall, and  hereby  expressly  authorizes  any  person  or  persons 
holding  the  said  balance  of  such  amount,  after  paying  to 
Marietta  E.  Coleman  the  said  sum  of  $875,  to  pay  the  same 
over  to  the  said  James  E.  Marshall,  W.  Scott  Marshall  and 
Charles  P.  Marshall  in  equal  shares.  But  if  no  contest  is  or 
shall  be  made  about  any  such  advancement,  by  any  such 
person,  or  if  such  contract,  if  made,  should  fail,  then  Mari- 
etta E.  Coleman  is  to  receive  from  the  estate  of  Edward  R 
Marshall,  deceased,  the  further  additional  sum  of  $1,750; 
however,  if  this  sum  of  $1,750  shall  be  paid  in  the  manner 
indicated,  then  and  in  that  case  the  said  sum  of  $87.'  would 
not  be  so  paid  her. 

And  if  any  part  of  such  advancement  should  at  any  time, 
by  the  court,  be  ordered  paid  to  any  other  person  than  the 
ones  named,  in  any  such  contest  as  the  one  above  mentioned, 
out  of  the  real  estate  of  any  part  thereof  conveyed,  instead  of 
out  of  the  personal  property,  then  and  in  that  event  the  said 
Marietta  E.  Coleman  will  pay  to  the  said  James  E.  Marshall, 
W.  Scott  Marshall  and  Charles  P.  Marshall,  out  of  her  share 
of  the  said  advancement,  an  amount  equal  to  the  amount  so 
taken  out  of  the  said  real  estate. 

It  is  also  agreed  that  the  said  James  E.  Marshall,  W. 
Scott  Marshall  and  Charles  P.  Marshall  will  save  the  said 
Marietta  E.  Coleman  entirely  harmless  of  and  from  any  and 
all  costs  in  the  partition  suit  now  supposed  to  be  pending, 
and  also  of  and  from  all  costs  which  may  accrue  iivany  con- 
test, if  any  should  occur,  over  the  said  advancement. 

Witness  our  hands  the  day  and  year  first  above  written. 

Marietta  E.  Coleman, 
Carlton  M.  Coleman, 
James  E.  Marshall, 
W.  Scott  Marshall, 
Charles  P.  Marshall.'' 
(Signed  in  duplicate.) 

In  reference  to  the  matter  of  the  advancement,  which  it 
is  claimed,  by  appellant,  was  by  this  agreement  confirmed 
and  ratified  by  Mrs.  Coleman,  appellant  testified  in  the  Cir- 
cuit Court,  as  follows : 

u  Q.    You  say  that  account    showed  $7,600  and  some- 
thing?   A.     Yes,  sir;  that  is  what  it  footed  up  to. 
Q.    Is  that  what  you  had  in  mind  when  you  fixed  up 
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this  advancement  paper?  A.  Not  especially;  we  had 
$10,000  in  mind  when  we  fixed  that  up. 

Q.  Explain  to  the  court,  when  you  went  to  Judge  Stoker 
with  the  getting  up  of  that  paper,  how  you  came  to  make 
the  amount  just  $7,000.  A.  I  didn't  arrive  at  that  sum  at 
that  time. 

Q.  When  did  you  arrive  at  that  sum  ?  A.  Well,  I  can 
not  say  exactly  that  the  $7,000  had  been  arrived  at  until 
we  made  the  discovery  of  the  facts,  the  day  the  trade  was 
made  and  Mrs.  Coleman  came. 

Q.     What  day  was  it  made  on  ?    A.     I  can  not  tell. 

Q.  How  did"you  get  it  exactly  $7,000 ?  A.  We  came 
to  an  agreement. 

Q.     With  who?    A.    With  Mrs.  Coleman,  on  my  part. 

Q.     Anybody  else?     A.     I  can  not  say. 

Q.  When  did  Mrs.  Coleman  agree  with  you  that  this 
advancement  should  be  $7,000  ?  A.  I  did  not  say  what 
day. 

Q.  How  did  you  get  it  into  the  paper  that  way?  A. 
We  wanted  it  put  in  that  way,  I  guess. 

Q.  Why,  and  who  did  it  ?  A.  It  was  talked  of  between 
us  and  agreed  that  the  amount  should  be  $7,000. 

Q.     Who  talked  with  you?    A.     Mrs.  Coleman. 

Q.  Well,  I  will  have  to  ask  you  again,  when  was  the  first 
time  that  she  agreed  that  the  amount  of  this  advancement 
should  be  $7,000?  A.  Well,  I  believe,  to  come  right  down 
to  the  point,  that  she  did  not  agree  to  the  exact  amount  of 
dollars.  I  got  up  these  papers  to  file  in  the  estate  as  you 
wanted  them  filed. 

Q.  *  *  *  We  will  come  again  to  the  original  ques- 
tion :  How  did  you  arrive  at  the  sum  of  $7,000  when  you 
fixed  up  these  papers.  Where  did  you  get  the  figures  ?  A. 
She  had  talked  about  it;  she  did  not  deny  the  amount. 

Q.  *  *  *  When  you  went  to  Judge  Stoker  and  had 
the  talk  with  him  about  these  papers,  did  you  tell  him  to 
put  in  $7,000  as  the  amount  ?  A.  I  must  have  said  so,  if 
it  is  there. 

Q.  Did  you  fix  these  figures  alone  ?  A.  No,  but  from 
what  I  knew  of  my  father  and  what  the  family  knew.  We 
could  not  find  anything  else  to  go  on.  We  thought  we 
would  allow  it  to  be  $7,000,  and  that  would  be  all  right. 
That  is  the  way  it  was  fixed." 

In  the  first  two  reports  filed  by  appellant  as  administra- 
tor he  charged  himself  with  cash  received  from  James  E. 
Marshall,  administrator  of  his  father's  estate,  to  the  amount 
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of  $3,234.30,  between  the  dates  of  January  4,  1893,  and 
August  28,  1895.  James  E.  Marshall  paid  this  money  and 
Scott  Marshall  received  it  for  the  benefit  of  the  estate  of 
appellant's  decedent;  and  it  is  claimed  by  appellant  that  it 
was  "  family  knowledge  "  that  there  had  been  an  advance- 
ment to  Marietta  Coleman's  mother,  from  the  estate,  of 
which  both  these  uncles  were  heirs. 

By  the  document  dated  January  14,  1895,  Mrs.  Coleman 
admitted  the  advancement  of  $7,000  to  her  mother,  and  by 
her  consent  in  writing,  dated  June  5,  1895,  she  agreed  that 
the  report  of  the  administrator  of  E.  B.  Marshall,  deceased, 
might  be  amended  so  as  to  show  an  advancement  of  $7,000 
to  her  mother.  On  June  25,  1895,  Mrs.  Coleman  signed  a 
consent  that  appellant  should  pay  back  to  E.  B.  Marshall's 
estate  $3,500,  "  being  money  paid  through  inadvertence  and 
mistake." 

James  E.  Marshall,  in  settling  with  Mrs.  Coleman  and 
the  other  heirs  of  her  grandfather's  estate,  charged  her  dis- 
tributive share  with  $3,500  on  account  of  this  advancement 
to  her  mother.  This  fact  appears  in  the  final  report;  so 
that  her  other  uncles  knew  of  it.  Appellant  credited  his 
administration  account  with  $3,500,  and  the  whole  $7,000 
was  put  in  hotchpotch  in  the  E.  B.  Marshall  estate,  on 
distribution. 

During  all  of  the  time  covered  by  these  transactions, 
Nellie  May  Goodner  was  a  minor;  she  was  not  permitted 
to  and  could  not,  by  reason  of  her  minority,  have  had  any 
share  in  them,  and  as  to  her,  all  of  these  transactions,  in 
court  and  out  of  court,  are  impeachable  for  the  strongest 
of  reasons;  every  allowance  of  claims,  every  order  made 
that  can  be  shown  to  have  been  in  fraud  of  her  rights,  may 
be  set  aside  under  the  authorities  cited  and  the  limitations 
stated,  in  passing  upon  the  first  assignment  of  error. 

No  extended  comment  upon  the  evidence  is  needed.  It 
speaks  for  itself.  In  so  far  as  relates  to  Nellie  May  Good- 
ner, she  and  Mrs.  Coleman  were  equal  heirs  of  Edward  B. 
Goodner,  deceased. 

Conflicting  presumptions  exist  as  to  the  missing  page  of 
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the  ledger,  evidencing  this  advancement,  but  the  prevail- 
ing presumption  must  be,  that  the  removal  of  the  missing 
page  was  due  to  a  fair  and  deliberate  act  of  E.  B.  Marshall, 
who,  by  tearing  it  out,  intended  to  destroy  it  forever. 

We  are  not  satisfied  that  the  advancement  was  estab- 
lished by  legal  evidence,  either  as  to  its  origin  or  its  con- 
tinuance, if  so  established.  There  is  no  evidence  that  the 
money  had  in  fact  been  paid;  to  make  the  entries  in  the 
ledger  competent  it  must  be  shown,  we  think,  that  the 
charge  which  characterized  this  $7,600  as  an  advancement 
was  made  at  the  same  time  that  the  money  was  paid,  or  at 
least  before  the  statute  of  limitations  had  run,  particularly 
since  the  charges  commenced  in  May,  1866,  and  ran  to 
October,  1878;  otherwise,  after  the  items*  or  some  of  them, 
had  been  barred  by  the  statute,  it  would  have  put  it  in  the 
power  of  E.  B.  Marshall,  by  an  af  tercharge,  to  have  changed 
the  course  of  the  distribution  of  his  estate  without  making 
a  will.  2  Woerner  on  Administration,  Sec.  558;  McClin- 
tock's  Appeal,  58  Mich.  152.  Furthermore,  the  evidence  in 
the  index  of  the  ledger  tends  to  show  that  whatever  the 
charges  were,  they  were  against  Lyman  T.  Goodner  alone, 
and  not  against  the  mother  of  Mrs.  Coleman. 

The  declaration  of  advancement,  formulated  by  appellant 
and  Judge  Stoker,  seems  to  recognize  this  fact,  and  seeks 
to  obviate  the  difficulty  by  recitals  that  the  advancement 
was  to  Lyman  T.  Goodner  and  his  wife. 

This  factj  together  with  the  evidence  heretofore  quoted 
frbm  appellant's  testimony  as  to  this  advancement,  bears 
upon  his  good  faith  in  this  matter,  and  we  can  not  escape 
the  conclusion  that  his  acts,  so  far  as  this  advancement  is 
concerned,  and  so  far  as  they  affect  Nellie  May  Goodner, 
were  in  fraud  of  her  rights,  and  we  are  of  the  opinion  that 
the  Circuit  Court  did  not  err  in  sustaining  her  exceptions 
to  it. 

In  so  far  as  Mrs.  Coleman's  exceptions  relate  to  her  right 
in  the  §3,500  refund,  we  need  not  stop  to  inquire  what  they 
were  up  to  the  time  she  executed  the  agreement  of  June  5, 
1805,  unless  it  has  been  shown  that  the  agreement  is  not 
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binding  upon  her,  since  by  the  agreement  her  right  in  the 
fund,  if  she  had  any,  was  transferred  to  her  three  uncles, 
and  her  interest  in  it  ceased.  Long  before  the  agreement 
was  executed,  she  had  heard  and  knew  about  the  advance- 
ment claimed,  and  had  signed  other  papers  relating  to  it, 
and  if  it  be  true  that  at  the  time  she  signed  them  she  did  not 
understand  the  effect  of  them,  and,  as  she  testified, u  did  not 
know  what  an  advancement  was,"  she  did  know  on  June  5, 
1895,  what  her  uncles  were  claiming,  and  she  had  the  assist- 
ance of  her  husband,  if  not  of  Judge  Stoker  also,  in  ascer- 
taining what  her  rights  were,  and  she  then  concluded  the 
better  course  for  her  was  to  agree  to  the  refunding  scheme; 
and  since  the  evidence  fails  to  show  the  value  of  her  interest 
in  the  lands  transferred  to  her  uncles,  and  she  has  evinced 
no  willingness  to  undo  the  sale  and  settlement,  we  are  unable 
to  split  the  trade  for  her  and  possibly  thus  enable  her  to 
reap  a  reward  to  which  she  was  not  entitled. 

It  is  also  insisted  by  counsel  for  appellant,  as  a  reason 
why  Mrs.  Coleman's  exception  should  not  be  sustained,  that 
she  was  a  party  to  the  scheme  to  defraud  her  half-sister. 
Of  this  we  are  not  satisfied,  but  we  are  satisfied  from 
the  evidence  that  up  to  June  5,  1895,  she  was  the  dupe  of 
designing  men.  But  if  it  were  true  that  she  was  a  party 
to  the  scheme,  that  would  be  no  reason  for  overruling  her 
exception,  as  she  was  not  in  court  asking  affirmative  relief, 
but  she  was  there  to  prevent  the  consummation  of  a  wrong 
by  appellant  and  his  brothers. 

She  had  a  right  to  sell,  or  lease,  to  her  uncles,  for  a  val- 
uable consideration,  all  or  a  portion  of  her  interest  in  her 
deceased  brother's  estate,  including  as  well  her  interest  in 
the  lands  and  real  estate  which  she  had  inherited  from  her 
grandfather's  estate;  and  if,  in  making  the  sale  and  convey- 
ances, she  had  been  overreached  and  defrauded  by  her 
uncles,  she  could  have  applied  to  a  court  of  chancery  to  set 
aside  the  agreement  and  cancel  the  deeds  and  restore  her 
to  her  original  position  in  regard  to  the  property „ 

But  she  preferred  to  retain  what  she  had  received  bjr  the 
sale  and  agreement,  and  she  must  be  held  to  have  estopped 
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herself  from  claiming  any  part  of  the  $3,500  refund,  and 
the  court  was  right  in  so  holding. 

Another  error  assigned  by  appellant  relates  to  the  item 
of  $14.88,  appellant's  traveling  expenses  from  Chicago  and 
return,  in  answer  to  a  citation  from  the  court.  At  the  time 
appellant  was  appointed  administrator  of  the  estate,  he 
was  a  resident  of  Marion  county,  and  if  he  afterward  chose 
to  take  up  his  abode  in  Chicago,  he  can  not  be  allowed 
his  traveling  expenses  in  coming  from  and  returning  to 
Chicago,  in  answer  to  a  citation,  especially  since  the  citation 
was  properly  issued.  The  court  did  not  err  in  disallowing 
the  item. 

As  to  the  cross-error  of  Marietta  E.  Coleman,  it  is  urged 
by  counsel  for  appellant,  that  inasmuch  as  she  did  not 
appeal  from  that  portion  of  the  decree  holding  that  she  was 
estopped  by  her  agreement  with  her  uncles  from  claiming 
any  part  of  the  $3,500  "  refund,"  she  can  not  question  the 
correctness  of  the  decree  by  cross-error.  Since  what  we 
have  already  said  disposes  of  the  cross-error  adversely  to 
Mrs.  Coleman,  it  becomes  unnecessary  to  pass  upon  the 
question  thus  raised  by  counsel  for  appellant. 

Complaint  is  also  made  that  the  court  erred  in  remand- 
ing the  cause  to  the  County  Court.  If  any  error  in  this 
respect  was  committed,  it  does  not  go  to  the  merits  of  the 
case,  and  is  no  ground  for  reversing  the  decree  or  any  sub- 
stantial part  of  it. 

The  decree  of  the  Circuit  Court  requiring  appellant  to 
surcharge  himself  with  $1,560  of  the  item  of  the  claim  of 
Harriet  E.  Marshall,  with  ten  per  cent  interest,  is  affirmed, 
and  the  decree  requiring  him  to  surcharge  himself  with 
$14.88,  appellant's  claim  for  expenses,  is  also  affirmed. 

The  decree  requiring  appellant  to  surcharge  himself  with 
$168  of  the  claim  of  Charles  P.  Marshall  is  reversed. 

The  decree  requiring  appellant  to  surcharge  himself  with 
$1,750  and  ten  per  cent  interest  of  the  $3,500  item,  and  that 
Mrs.  Coleman  is  estopped  from  any  claim  to  said  item,  is 
affirmed. 

The  decree  charging  appellant  with  costs  to  be  paid  out 
of  his  private  funds  is  affirmed. 
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Three-fourths  of  the  costs  in  this  court  will  be  taxed  to 
appellant,  and  one-fourth  to  appellees,  and  the  cause  is 
remanded  to  the  Circuit  Court,  with  instructions  to  enter 
a  decree  in  accordance  with  the  views  herein  expressed. 
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Phenix  Insurance  Co.  t.  Homer  E.  Hills. 

1.  Witnesses— Non-experts  Can  Not  Qive  Conclusions.—  Non-expert 
witnesses  are  to  state  facts  only,  and  not  give  their  conclusions,  leaving 
such  conclusions  to  be  drawn  by  the  jury  from  all  the  facts  and  cir- 
cumstances in  evidence. 

2.  Verdicts—  When  They  Will  Not  be  Disturbed.— Where  a  plaintiff 
has  produced  substantial  evidence  in  support  of  every  fact  necessary  to 
his  right  of  recovery,  or 'where  a  defendant  has  produced  substantial 
evidence  in  support  of  every  fact  necessary  to  his  defense,  and  there  has 
been  a  full  and  fair  trial,  and  nothing  appears  to  indicate  passion,  prej- 
udice, mistake,  fraud,  or  other  disqualification,  incapacity,  or  miscon- 
duct on  the  part  of  the  jury,  nor  anything  surrounding  the  case  or  trial 
reasonably  calculated  to  improperly  influence  the  action  of  the  jury, 
the  verdict  must  stand. 

Assumpsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Jackson  County;  the  Hon.  Alonzo  K.  Vickers.  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1899.  Affirmed.  Opinion 
filed  March  10,  1900. 

Youngblood  &  Barr  and  A.  S.  Caldwell,  attornejTs  for 
appellant. 

John  M.  IIerbert,  attorney  for  appellee;  William  A. 
Schwartz,  of  counsel. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  an  action  in  assumpsit  in  the  Circuit  Court  of 
Jackson  County,  by  appellee  against  appellant,  to  recover 
on  an  insurance  policy  for  loss  by  fire.  Trial  by  jury;  ver- 
dict and  judgment  for  $1,075. 

This  case  was  before  us  at  the  February  term,  1898,  and 
was  reversed  and  remanded,  on  account  of  an  erroneous 
instruction.    It  is  reported  in  77  111.  App.  546. 
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The  declaration  consists  of  two  counts,  in  the  usual  form, 
specially  declaring  on  the  policy  and  common  counts.  To 
this  declaration  appellant  tiled  the  general  issue  and  a  num- 
ber of  special  pleas,  among  them  its  third,  as  follows : 

"  And  for  a  further  plea  in  this  behalf,  defendant  says, 
actio  non,  because  it  says  that  it  is  further  provided  in  and 
by  said  insurance  policy  set  out  in  plaintiff's  declaration, 
among  other  things,  as  follows :  4  This  company  shall  not 
be  liable  for  loss  caused  by  the  neglect  of  the  insured  to  use 
all  reasonable  means  to  save  and  preserve  the  property 
insured  at  and  after  a  fire,  or  where  the  property  is  endan- 
gered by  fire  in  neighboring  premises.  And  defendant 
avers  that  the  fire  which  destroyed  the  property  for  which 
this  suit  is  brought,  originated  in  the  room  or  house  in 
which  plaintiff's  goods  were  located,  and  was  discovered 
about  eleven  o'clock  at  night;  that  the  storehouse  in  which 
the  fire  was  discovered  was  locked  so  parties  could  not 
enter;  that  the  plaintiff  was  immediately  notified  of  the 
fire,  and  came  upon  the  premises  and  absolutely  refused  and 
forbade  any  person  to  enter  the  building. 

"  And  defendant  avers  that  at  the  time  plaintiff  came  to 
the  building,  a  number  of  men  had  gathered  at  the  place, 
some  with  buckets  of  water,  and  if  plaintiff  had  unlocked 
his  doors  at  the  time  and  permitted  the  parties  present  to 
enter  the  store  with  water,  they  could  nave  extinguished 
the  fire  and  saved  the  goods,  or  nearly  all  of  the  goods, 
from  damage  and  destruction;   but  defendant  avers  that 

Elaintiff  at  that  time  refused  to  unlock  the  door  of  the 
uilding,  and  forbade  any  person  to  enter  the  building, 
stating  that  his  goods  were  insured  and  he  wanted  pay  for 
them.  By  reason  whereof  said  defendant  avers  that  plaint- 
iff forfeited  all  right  of  action  against  said  defendant  under 
said  policy  for  the  loss  of  said  goods.  All  of  which  defend- 
ant is  ready  to  verify,  wherefore,  etc." 

Appellant's  counsel  in  their  brief  state,  "this  is  a  con- 
troversy over  facts,  rather  than  questions  of  law."  And  as 
to  the  issues  before  us  on  this  appeal,  they  say :  "  The 
case  turns  upon  the  issues,  first,  whether  appellee  proved 
by  a  preponderance  of  the  evidence  that  he  had  $1,433.33 
worth  of  goods  destroyed  in  the  fire,  and  second,  whether 
appellant  proved  its  third  plea  by  a  preponderance  of  the 
evidence."  It  is  urged,  however,  that  the  court  erred  in 
refusing  to  admit  certain  evidence  offered  in  behalf  of  appel- 
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lant,  and  in  giving  a  certain  instruction  at  the  instance  of 
appellee. 

Witness  Goodwin,  testifying  on  behalf  of  appellant,  was 
asked:  "Mr.  Goodwin,  if  Mr.  Mills  had  opened  the  door 
when  he  first  came  there,  with  Whaley  there  with  these 
buckets  of  water,  could  the  fire  that  was  then  in  the  store 
have  been  extinguished  ? "  To  this  question  the  court  sus- 
tained an  objection  and  appellee's  counsel  excepted,  and 
repeated  the  substance  of  the  question  in  form  as  follows : 
"  Mr.  Goodwin,  could  you  and  Whaley  have  put  out  the 
fire  with  the  two  buckets  of  water  you  had,  if  Mr.  Mills  had 
promptly  opened  the  door  when  he  first  arrived  there?" 
Objection  sustained,  exception  taken,  and  the  witness, 
without  further  objection,  continued  as  follows : 

"  The  flame,  when  I  first  saw  it,  looked  like  a  torch.  A 
man  would  have  had  to  go  about  twenty  or  twenty-five 
feet  back  into  the  building  to  throw  water  onto  the  fire. 
My  best  judgment  is  that  from  the  time  Mills  got  there 
until  the  door  was  opened  was  five  or  ten  minutes.  There 
was  a  well  within  one  hundred  feet,  and  the  creek  with  water 
in  it,  and  a  bridge  right  there,and  a  good  bank  was  a  hundred 
feet  away.  I  thought  we  could  put  it  out  without  alarming 
the  whole  country." 

Substantially  the  same  course  was  taken  with  witness 
Hopkins,  who,  continuing  without  further  objection,  said: 

"  If  parties  had  been  in  the  building  at  the  time,  they 
could  have  easily  thrown  water  on  the  fire." 

The  witness  Thomas  was  also  allowed,  without  objection, 
to  give  it  as  his  opinion,  that  "if  the  door  had  been  opened 
when  he  first  got  there,  the  men  with  the  buckets  of  water 
could  have  thrown  it  on  the  fire."  Witness  Whaley,  to 
whom  the  same  question  was  asked,  and  objection  sustained, 
gave  a  very  full  account,  in  detail,  of  the  conditions  as  they 
appeared  to  him,  but  did  not  offer  to  express  any  opinion. 
No  limit  was  placed  upon  the  liberty  of  any  witness  to  relate 
and  describe,  to  the  fullest,  all  that  he  saw  or  heard  or  in 
any  manner  observed. 

The  general  rule  is  that  non-expert  witnesses  shall  state 
facts  only,  and  not  give  their  conclusions,  leaving  the  con- 
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elusions  to  be  drawn  by  the  jury  from  all  the  facts  and  cir- 
cumstances in  evidence.  There  are  many  exceptions  to  this 
rule,  and  .  appellant's  counsel  contend  that  the  conditions 
confronting  them  falls  within  the  exceptions.  In  City 
of  Chicago  v.  McGiven,  78  111.  347,  the  court  says: 

"The  opinions  of  witnesses  should  not  be  received  as 
evidence,  where  all  the  facts  on  which  such  opinion  is 
founded,  can  be  ascertained  and  made  intelligible  to  the 
jury." 

We  think  that  all  the  facts  upon  which  the  opinions  of 
the  witnesses,  in  this  case,  could  have  been  properly  based," 
were  susceptible  of  being  made  intelligible  to  the  jury.  A 
case  much  in  point  is  'Brink's  City  Express  Company  v. 
Kinnare,  Adra'r,  168  111.  643.  In  that  case  the  question  was 
asked,  a  If  the  driver  had  seen  the  little  boy  there,  do  you 
think  he  could  have  stopped  in  time  to  avoid  the  acci- 
dent ? "    The  court  says : 

"  The  question  was  clearly  improper.  *  *  *  The  wit- 
ness was  not  shown  to  have  had  any  peculiar  or  superior 
skill  for  the  determination  of  the  question  asked  him.  It 
was  for  the  jury  to  find  the  facts  from  all  the  evidence,  and 
not  for  the  witness  to  say  what  he  thought  about  it." 

We  are  of  opinion  the  triaf  court  committed  no  error  in 
sustaining  objections  to  the  question  as  asked. 

Appellant's  counsel  complain  of  the  action  of  the  court 
in  giving  the  seventh  instruction  asked  by  appellee,  and 
"contend  that  it  is  obnoxious  to  the  rule  against  singling  out 
particular  portions  of  the  evidence,  and  giving  them  undue 
prominence.  This  position  is  not  well  taken.  The  instruc- 
tion does  not  single  out  any  portion  of  the  evidence,  but 
only  directs  the  jury  to  one  of  the  material  averments  in 
appellant's  third  plea,  and  states  the  law  applicable  to  the 
issue  of  fact  raised  thereby,  and  contested  on  the  trial. 

When  this  case  was  before  us  on  the  former  occa- 
sion, the  record  contained  an  instruction  relative  to  this 
same  issue,  which  we  then  held  was  misleading,  and  we 
pointed  out  wherein  it  was  misleading.  The  instruction  as 
given  on  the  last  trial  contains  no  such  errors. 

The  chief  contention  in  this  case  is,  not  that  there  is  no 
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evidence  to  support  the  verdict,  but  that  the  verdict  is 
against  the  weight  of  the  evidence.  The  law  makes  th« 
jury  the  judges  of  the  credibility  of  the  witnesses  and  of  the 
weight  of  the  evidence.  True,  it  is  the  duty  of  the  Appel- 
late Court  to  review  the  evidence,  and  its  conclusions 
thereon  are  final,  but  where  a  plaintiff  has  produced  sub- 
stantial evidence  in  support  of  every  fact  necessary  to  his 
right  of  recovery,  or  where  a  defendant  has  produced  sub- 
stantial evidence  in  support  of  every  fact  necessary  to  his 
defense,  and  there  has  been  a  full  and  fair  trial,  and  nothing 
appears  to  indicate  passion,  prejudice,  mistake,  fraud  or 
other  disqualification,  incapacity  or  misconduct  on  the  part 
of  the  jury,  nor  anything  surrounding  the  case  or  trial 
reasonably  calculated  to  improperly  influence  the  action  of 
the  jury,  then  the  verdict  must  stand.  To  set  aside  a  ver- 
dict returned  under  such  circumstances,  would  be  to  deny 
to  a  party  his  constitutional  right  to  a  trial  by  jury.  In  I. 
C.  R.  R.  Co.  v.  Gillis,  68  111.  317,  opinion  by  Mr.  Justice 
Schofield,  the  court  says : 

"  If  any  rule  of  this  court  can  bo  so  well  established  as  to 
be  neither  questioned,  nor  require  the  citation  of  authori- 
ties to  support  it,  it  is  that  a  verdict  will  not  be  set  aside 
whenever  there  is  a  contrariety  of  evidence,  and  the  facts 
and  circumstances,  by  a  fair  and' reasonable  intendment,  will 
authorize  the  verdict,  notwithstanding  it  may  appear  to  be 
against  the  strength  and  weight  of  the  testimony." 

This  is  the  true  rule  in  the  Appellate  Court  now,  and  is 
as  binding  upon  the  Appellate  Court  as  it  ever  was  upon 
the  Supreme  Court. 

We  find  no  material  error  in  this  record.  The  judgment 
of  the  Circuit  Court  is  affirmed. 


Sherman  Lichliter  v.  Hattie  Russell. 

1.  Practice— When  a  Motion  for  Continuance  Becomes  a  Part  of  the 
Record.— A  motion  for  continuance  doe9  not  become  a  part  of  the  record 
until  made  so  by  the  bill  of  exceptions. 

2.  Same— Construct  ion  of  Sec.  6G  of  the  Practice  Act. — Before  the 
ruling  on  a  motion  for  continuance  can  be  examined  in  an  Appellate 
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Court,  a  motion  for  a  new  trial  must  be  made,  where  the  particular 
points  relied  upon  can  be  set  forth  in  writing,  as  provided  by  Sec.  56  of 
the  Practice  Act,  and  if  not  fully  set  forth,  the  points  omitted  are  to  be 
regarded  as  waived. 

2.  Same — What  Affidavit  for  Continuance  Must  Show. — In  an  affida- 
vit for  continuance,  where  the  testimony  which  it  is  claimed  the  absent 
witnesses  would  give,  is  relied  upon  as  a  defense,  the  affiant  should  give 
assurance  of  his  own  faith  in  the  testimony,  and  wherein  he  expects  it 
would  aid  him,  before  asking  a  continuance  of  the  case  to  secure  it. 

Assumpsit,  for  a  breach  of  promise  of  marriage.  Appeal  from  the 
Circuit  Court  of  Jackson  County;  the  Hon.  Joseph  P.  Robarts,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1899.  Affirmed. 
Opinion  filed  March  16,  1900. 

R.  J.  MuElvain  and  J.  M.  IIerbert,  attorneys  for  appel- 
lant. 

James  II.  Martin,  attorney  for  appelleo. 

Mr.  Presiding  Justice  Bigelow  delivered  the  opinion  of 
the  court. 

Appellee  sued  appellant  in  an  action  of  assumpsit,  for  a 
breach  of  promise  of  marriage,  aggravated  by  seduction, 
and  recovered  a  judgment  for  $1,000  damages,  and  appel- 
lant, who  was  the  defendant  below,  has  brought  the  case 
here  and  has  assigned  a  number  of  errors  on  the  record,  all 
of  which,  except  one,  are  embraced  in  the  reasons  given  in 
the  motion  for  a  new  trial  in  the  court  below.  The  excepted 
error  challenges  the  correctness  of  the  ruling  of  the  Circuit 
Court  in  denying  appellant's  motion  for  a  continuance  of 
the  cause,  at  the  term  at  which  the  case  was  tried.  Upon 
the  assignment  of  error  counsel  for  appellee  make  the  point 
that  inasmuch  as  appellant,  by  his  motion  for  a  new  trial, 
which  was  in  writing,  did  not  include  in  it  as  a  reason  why 
the  verdict  should  have  been  set  aside  and  a  new  trial 
awarded,  the  alleged  error  of  the  court  in  overruling  appel- 
lant's motion  for  a  continuance,  that  the  error,  if  such  it 
was,  was  waived  by  the  defendant  below,  and  that  it  is  too 
late  to  raise  the  question  for  the  first  time  in  this  court. 

The  motion  was  not  made  until  the  case  was  called  for 
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trial,  and  hence  the  ruling  on  it  became  a  substantial  part 
of  the  trial;  and  before  it  can  be  said  the  court  erred  in  its 
ruling  on  the  motion,  it  must  have  been  given  a  chance  to 
correct  itself,  the  same  as  it  has  in  its  rulings  on  the  admis- 
sion or  rejection  of  evidence,  and  in  giving  and  refusing 
instructions. 

The  motion  did  not  become  a  part  of  the  record  until 
made  so  by  the  bill  of  exceptions,  and  the  ruling  on  it  is 
unlike  the  rulings  on  demurrers  to  declarations,  pleas,  repli- 
cations, etc.,  which  are  a  part  of  the  record  itself,  and  before 
the  ruling  can  properly  be  re-examined  in  an  Appellate 
Court,  a  motion  for  a  new  trial  must  be  made,  where  the 
particular  points  relied  upon  can  be  set  forth  in  writing,  as 
provided  by  Sec.  56  of  the  Practice  Act;  and  if  not  fully  set 
forth,  the  points  omitted  are  regarded  as  waived.  Miller  v. 
Kigley,  19  111.  App.  306;  Clause  v.  Bullock  Printing  Press 
Co.,  20  Id.  113;  Consolidated  Coal  Co.  v.  Schafer,31  Id.  364; 
McGure  v.  Campbell,  58  Id.  188. 

We  have,  however,  looked  into  the  affidavit  for  a  continu- 
ance and  find  it  defective.  The  affiant  does  not  state  in  it 
that  what  he  expects  to  prove  by  the  absent  witnesses  is 
true,  or  that  he  believes  it  to  be  true,  and  in  a  case  of  this 
character,  where  the  testimony  which  it  is  claimed  the 
absent  witness  would  give  is  relied  upon  as  a  defense,  it  is 
not  too  much  to  say  that  the  affiant  should  give  assurance 
of  his  own  faith  in  the  testimony  and  wherein  he  expects 
it  would  aid  him,  before  asking  a  continuance  of  the  case  to 
secure  it.     Wilhelm  v.  People,  72  111.  468. 

This  is  not  a  prosecution  for  bastardy,  as  the  affiant  seems 
to  have  assumed  it  to  be. 

The  affidavit  shows  that  the  witness  was  probably  evad- 
ing service  of  a  subpoena  and  yet  the  subpoena  seems  to  have 
been  kept  b\r  appellant  from  the  time  it  was  issued,  which 
was  May  8,  1899,  until  the  trial  began,  which  was  on  the 
29th  of  the  same  month,  and  never  was  delivered  to  an  offi- 
cer for  service  although  directed  to  the  sheriff  of  the  county. 
Such  act  and  omission,  instead  of  showing  diligence,  shows 
a  lack  of  diligence. 
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The  court  did  not  err  in  overruling  defendant's  motion  to 
continue  the  case. 

Objection  is  made  to  the  giving  of  appellee's  first  instruc- 
tion, which  is  as  follows : 

"  The  contract  of  marriage,  like  any  other  contract,  may 
be  proved  by  circumstances  as  well  as  by  direct  or  positive 
evidence.  An  express  promise  is  not  necessary  ana  a  gen- 
eral engagement  to  marry  may  be  inferred  f  romthe  conduct 
and  social  relations  of  the  parties,  where  the  facts  proved 
warrant,  and  where  the  promise  is  denied  by  the  defendant, 
all  the  facts  and  circumstances,  prior  as  well  as  subsequent 
to  the  time  of  the  alleged  promise,  which  tend  to  show  a 
promise  that  have  been  proved,  if  any,  may  be  considered 
in  arriving  at  the  question  of  a  promise  to  marry." 

The  only  criticism  made  of  the  instruction  is  as  to  the 
words  "  general  engagement,"  which  counsel  for  appellant 
cjaim  are  "  outside  the  pleadings."  The  declaration  con- 
tains but  one  count,  the  substance  of  which  is,  after  giving 
date  and  venue,  that  in  consideration  that  the  plaintiff, 
being  then  unmarried,  had  promised  the  defendant  to  marry 
him,  at  his  request,  the  defendant  promised  the  plaintiff  to 
marry  her  at  her  request. 

The  declaration  was  not  demurred  to  and  we  are  of  opin- 
ion that  the  instruction  is  quite  inside  of  it,  and  that  the 
error  is  not  well  assigned.  Blackburn  v.  Mann,  85  111.  222; 
Rockafellow  v.  Newcome,  57  111.  186. 

The  jury  seem  to  have  been  well  instructed  especially  on 
behalf  of  the  defendant,  and  he  has  no  reason  to  complain 
in  that  respect. 

The  principal  complaint  made  by  appellant  in  regard  to 
the  verdict  is  that  it  is  against  the  weight  of  the  evidence. 

It  must  be  admitted  that  the  evidence  establishing  a  con- 
tract of  marriage  is  not  as  clear  and  convincing  as  could  be 
desired,  but  there  was  evidence  before  the  jury  on  which  to 
base  their  verdict,  and  we  do  not  feel  justified  in  setting  it 
aside  merely  because  we  might,  if  sitting  as  jurors,  have 
found  differently  from  what  the  jury  found,  and  as  the 
damages  are  not  and  can  not  well  be  complained  of  as  exces- 
sive, the  judgment  is  affirmed. 

YokLXXXIX* 
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Henry  Imhoff  et  al.  v.  Commissioners  of  Highways  et  al. 

1.  Certiorari—  Who  May  Apply  /or.— Before  private  individuals 
can  apply  for  a  writ  of  certiorari  it  must  appear  that  they  have  some 
interest  in  the  proceedings  sought  to  be  quashed. 

2.  Same—  Who  Are  Interested  Parties.  —Persons  living  within  three 
miles  (by  the  present  statute  two)  of  the  road  sought  to  be  vacated,  have 
a  right,  as  "persons  interested/1  to  appeal  under  Sec.  59  of  the  Road  and 
Bridge  Law. 

8.  Same— Record  Must  Show  That  Notice  Has  Been  Given.—  The 
record  must  show  affirmatively  that  notice  required  by  the  statute  has 
been  given,  so  that  the  court  may  be  able  to  see,  either  from  the  facts 
themselves,  or  specific  recitals  of  these  facts,  that  "due  notice"  was 
given.  A  mere  recital  in  the  amended  record  that  it  "  appears  from  the 
evidence  that  due  notice  has  been  given  and  posted  according  to  law,  ** 
is  a  mere  conclusion  of  law,  and  not  sufficient,  when  no  fact  is  stated 
from  which  the  court  is  able  to  see  that  this  conclusion  is  true. 

4.  Statutes— Sec  52  of  Chap.  121,  Hnra%s  R.  S„  1897.— Section  52 
of  Chap.  121,  Hurd's  R.  8.,  1897,  which  provides  that  the  record  of  the 
town  clerk,  or  a  certified  copy  of  such  record  and  papers  relating  to  the 
establishment,  location,  alteration,  widening  or  vacation  of  any  road, 
shall  be  prima  facie  evidence  in  all  cases  that  all  necessary  antecedent 
provisions  have  been  complied  with,  and  that  the  action  of  the  commis- 
sioners or  other  persons  and  officers  in  regard  thereto  has  been  regular 
in  all  respects,  applies  only  where  the  papers  show  jurisdiction  on  their 
face. 

Certiorari.— Appeal  from  the  Circuit  Court  of  Jackson  County;  the 
Hon.  Joseph  P.  Robarts,  Judge,  presiding.  Heard  in  this  court  at 
the  August  term,  1899.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  March  16,  1900. 

Statement,— This  is  a  proceeding  by  common  law  certio- 
rari, instituted  by  appellants,  property  owners  of  the  town 
of  Somerset,  in  the  county  of  Jackson,  for  the  purpose  of 
quashing  the  proceedings  had  by  the  commissioners  of  high- 
ways of  said  town,  in  laying  out  a  certain  road,  and  in 
Tacating  a  certain  other  road. 

The  petition  for  the  writ  shows  that  petitioners  are  tax 
payers  and  property  owners  in  the  town  of  Somerset,  and 
that  they  all  reside  within  less  than  two  miles  of  the  road 
sought  to  be  vacated,  and  of  the  new  road  designed  to  take 
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the  place  of  the' old  one;  that  no  notices  were  posted,  in 
conformity  to  Sec.  33,  Chap.  121,  Hurd's  R.  S.,  1897;  that 
the  petition  for  laying  out  the  new  road,  and  vacation  of 
the  old  road,  had  never  been  filed  in  the  office  of  the  town 
clerk,  with  the  action  of  the  board  of  highway  commissioners 
indorsed  thereon,  as  required  by  law;  and  that  by  reason  of 
the  failure  of  the  commissioners  to  give  notice  as  above 
stated,  petitioners  had  no  opportunity  of  appealing  from 
their  action  in  the  premises.  The  petition  prays  for  a  writ 
of  certiorari,  and  that  the  proceedings  be  quashed.  The 
court  directed  the  issuance  of  the  writ,  and  the  commission- 
ers made  return  thereto  in  substance  as  follows : 

1st.  A  petition  of  twelve  property  owners  of  the  town, 
residing  within  two  mites  of  the  road  sought  to  be  laid  out, 
and  within  the  same  distance  of  the  road  sought  to  be 
vacated,  showing  the  land  that  will  be  taken  for  the  new 
road  and  the. names  of  the  owners  thereof;  praying  for  lay- 
ing out  and  opening  a  new  road,  and  for  the  vacation  of 
the  old  road.  The  petition  was  filed  in  the  office  of  the 
town  clerk  on  the  27th  day  of  August,  1897;  anid  indorsed 
thereon  is  a  statement  that  the  prayer  of  the  petition  was 
granted  September  18,  1897,  and  is  signed  by  the  commis- 
sioners. 

2d.  The  minutes  of  four  meetings  of  the  board  of  high- 
way commissioners,  to  wit,  the  minutes  of  a  meeting  of 
September  4,  1897,  which  showed  no  order  for  the  posting 
of  the  notices  or  any  time  or  place  for  the  holding  of  any 
meeting  to  consider  the  petition  filed  on  August  27th;  the 
minutes  of  a  meeting  of  September  18,  1897,  which  showed 
that  the  commissioners  met  at  Emile  Marie's  residence  and 
"  decided,  after  hearing  reasons  for  and  against,  to  grant 
said  petition  and  disannul  the  old  road  after  the  new  road 
was  placed  in  good  condition  for  travel;"  the  minutes  of  a 
meeting  of  May  7,  1889,  which  showed  that  the  commis- 
sioners "decided  to  receive  the  new  road  and  vacate  the  old 
road;"  and  the  minutes  of  a  meeting  of  January  7, 1899, as 
follows : 

"  Commissioners  of  Highways  of  Somerset  Twp.  met  at 
Grange  Hall,  Jan.  7,  1899,  in  regular  session;  all  present 
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except  clerk.  Upon  motion  and  due  consideration  and  evi- 
dence heard,  it  is  ordered  unanimously  by  the  board,  that 
the  minutes  of  the  meeting  of  the  board  of  highway  com- 
missioners of  September  4,  1897,  be  amended  and  corrected 
by  adding  before  the  signature  of  the  clerk  and  the  presi- 
dent, the  following:  'And  at  this  time  came  petitioners  and 
presented  a  petition,  signed  Emile  Marie  and  others,  known 
as  the  Kennedy  petition,  praying  that  a  certain  road,  run- 
ning through  and  over  a  portion  of  section  31,  T.  8  S.,  R. 
2  Avest  of  the  3d  P.  M.,  in  Jackson  County,  be  vacated 
and  a  new  road  be  laid  out  over  the  route  in  the  petition 
described,  in  lieu  thereof,  which  petition  is  by  the  board 
received  and  ordered  tiled;  and  it  is  ordered  by  the  board 
that  September  IS,  1897,  be  fixed  for  the  time,  and  the 
residence  of  Emile  Marie,  in  said  Somerset  Township,  in 
Jackson  County,  be  fixed  as  the  place  for  hearing  reasons 
for  and  against  the  prayer  of  the  petition,  and  to  examine 
the  route  of  said  road;  and  it  is  ordered  that  the  clerk  give 
notice  of  such  meeting,  according  to  law; '  and  that  the 
minutes  of  the  meeting  of  September  18, 1897,  be  amended, 
so  as  to  show  that  said  meeting  was  held  at  Emile  Marie's 
residence,  and  by  prefixing  the  following :  *  It  appears  from 
the  evidence  that  due  notice  was  given  and  posted,  accord- 
ing to  law,  to  hear  reasons  for  and  against  granting  the 
prayer  of  said  petition,  and  for  other  purposes.'  And  it  is 
ordered  that  the  clerk  make  such  amendments  on  the  minute 
book  of  the  respective  dates." 

3d.  The  record  book  of  laying  out  roads  showing  that 
the  new  road  had  been  surveyed,  and  a  statement  in  the 
surveyor's  certificate  that  the  old  road  as  now  existing  be 
declared  vacated  and  annulled.  This  certificate  is  not  signed 
by  the  commissioners  of  highways. 

On  this  return  to  the  writ,  the  commissioners  moved  the 
court  to  quash  the  writ,  and  the  petitioners  entered  their 
cross-motion  to  quash  the  return  and  also  the  record  of  the 
highway  commissioners.  The  court  quashed  the  writ  of 
certiorari,  overruled  petitioner's  cross-motion  and  rendered 
judgment  against  petitioners  for  costs,  and  the  petitioners 
have  appealed,  and  assign  as  error  the  rulings  of  the  court 
on  the  motion  and  cross-motion. 

A.  B.  Garrett,  attorneys  for  appellants;  R,  J.  Stephens, 
of  counsel. 
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Mr.  Presiding  Justice  Bigelow  delivered  the  opinion  of 
the  court. 

Two  questions  arise  on  this  record;  the  first  relates  to  the 
establishment  of  the  new  road;  the  second  to  the  vacation 
of  the  old  road. 

In  regard  to  the  establishment  of  the  new  road,  it  would 
seem  that  if  no  notices  were  posted,  no  final  order  made  and 
signed  by  the  commissioners,  and  no  plat  of  the  new  road 
filed,  still  petitioners  have  not  made  a  case  that  entitles 
them  to  be  heard. 

The  petitioners  are  private  individuals,  and  before  they 
can  be  heard  it  must  appear  that  they  have  some  interest  in 
the  proceedings  sought  to  be  quashed.  "  Certiorari,"  Vol. 
4,  Ency.  of  Pleading  and  Practice,  pp.  145  and  162.  It  is 
not  shown  that  the  new  road  will  take  any  of  the  land 
owned  by  the  petitioners,  and  while  it  is  stated  they  are 
tax-payers,  it  is  not  alleged  that  the  new  road  will  have  to 
be  paid  for  in  whole  or  in  part  by  the  levy  of  taxes  on  peti- 
tioners' property.  Petitioners  have  no  land  damages  for 
the  taking  of  which  ought  to  have  been  released,  as  was  the 
case  in  Hyslop  v.  Finch,  99  111.  171,  and  the  absence  from 
the  commissioners'  record  of  the  release  of  the  land  owners, 
furnishes  no  cause  of  complaint  to  petitioners,  unless  they 
will  in  some  way  be  injured  thereby.  If  the  damages  are 
not  released  or  agreed  upon,  the  certificate  provided  for  by 
Sec.  45,  of  Chapter  121,  Hurd's  R.  S.,  1899,  must  be  filed  in 
ten  days  from  the  granting  of  the  petition,  or  the  commis- 
sioners can  not  proceed.  Trainor  v.  Lawrence,  36  111.  App. 
90.  So  that  in  no  view  of  the  case  ara  we  able  to  see  there 
is  even  a  threatened  invasion  of  any  right  held  by  the  peti- 
tioners, by  reason  of  the  record  of  the  highway  commis- 
sioners, in  so  far  as  it  relates  to  the  new  road;  hence  the 
court  did  not  err  in  quashing  the  writ  so  far  as  it  relates  to 
the  new  road. 

With  regard  to  the  vacation  of  the  old  road,  the  record 
presents  some  serious  questions  as  to  the  power  of  the  board 
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of  highway  commissioners  to  amend  its  records  in  jurisdic- 
tional matters,  without  notice,  if  it  were  necessary  to  pass 
upon  thein;  but  the  question  of  power  is  not  raised  by  the 
present  record,  for  reasons  hereafter  stated. 

It  was  held  in  Whitmer  v.  Commissioners  of  Highways, 
96  111.  289,  that  persons  living  within  three  (by  the  present 
statute,  two)  miles  of  the  road  sought  to  be  vacated,  had  a 
right,  as  "  persons  interested,"  to  appeal,  under  Sea  59  of 
the  Road  and  Bridge  law.  Petitioners  have,  under  that 
decision,  a  sufficient  interest  to  apply  for  a  writ  of  certio- 
rari. 

That  the  record  of  the  board  of  highway  commissioners 
would  have  been  vulnerable  to  certiorari  up  to  the  meeting 
of  January  7, 1899,  is  not  seriously  questioned.  The  record 
does  not  preserve  the  notice  provided  for  by  the  statute, 
and  there  is  no  recital  that  notice  was  given,  except  as  the 
amendment  of  January  7, 1899,  attempts  to  cure  the  defect. 
Waiving  the  power  of  the  board  to  amend  its  record,  as 
relied  on  by  the  case  of  County  of  DuPage  v.  Com'rs  of 
Highways,  142  111.  607,  we  are  of  the  opinion  that  the 
recital  in  the  amended  record, "  it  appears  from  the  evidence 
that  due  notice  has  been  given  and  posted  according  to  law," 
is  insufficient.  The  recital  is  a  mere  conclusion  of  law;  no 
fact  is  stated  from  which  the  court  is  able  to  see  that  this 
conclusion  is  true.  Whether  time  and  place  was  specified 
in  the  notice  when  the  petition  would  be  heard,  is  not 
stated,  nor  are  other  details  in  regard  to  time  and  place  of 
posting  the  notices.  A  quasi  judicial  tribunal  of  inferior 
jurisdiction  must  recite  the  facts,  or  preserve  the  facts 
themselves,  upon  which  its  jurisdiction  depends.  Whether 
the  above  recital  would  be  sufficient  against  a  collateral 
attack  is  not  a  question  presented  by  this  record;  certiorari 
is  a  direct  attack  on  the  record.  Van  Fleet's  Collateral 
Attack,  Sec.  2.  The  record  must  show  affirmatively  that 
the  notice  provided  for  in  the  statute  has  been  given,  so 
that  the  court  may  be  able  to  see,  either  from  the  facts 
themselves,  or  specific  recitals  of  those  facts,  that  "  due 
notice  "  was  given.    Com'rs  v.  Harper,  38  111.  103;  Shinkle 
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v.  Magill,  58  IlL  422.  The  amended  record,  as  to  notice,  is 
substantially  the  same  as  the  original  record,  in  the  case  of 
Johnson  v.  Stephenson,  39  111.  App.  88.  That  case  seems  to 
be  in  point  here  and  we  concur  in  its  statement  of  the  law. 
Section  52  of  Chap.  121,  Hurd's  R.  S.,  1897,  reads  as  fol- 
lows : 

41  The  record  of  the  town  clerk,  or  a,  certified  copy  of  such 
record  and  papers  relating  to  the  establishment,  location, 
alteration,  widening  or  vacation  of  any  road,  shall  be  pri??ia 
facie  evidence  in  all  cases  that  all  necessary  antecedent  pro- 
visions have  been  complied  with  and  that  "the  action  of  the 
commissioners,  or  other  persons  and  officers,  in  regard 
thereto,  was  regular  in  all  respects." 

This  section  has  been  appealed  to  as  settling  that  the 
jurisdictional  steps  have  been  taken  in  this  case,  at  least, 
prima  facie.  We  are  inclined  to  adopt  the  views  of  the 
court  in  the  case  of  Commissioners  of  Highways  v.  People, 
2  111.  App.  24,  that  such  effect  can  only  be  given  when  the 
papers  show  jurisdiction  on  their  face. 

Suppose  a  case  where  no  notice  has  in  fact  been  given,  or 
notice  given  for  too  short  a  time,  so  that  the  proceeding 
would  come  within  the  principle  of  Johnston  v.  Baker,  38 
111.  98,  and  so  be  professedly  void,  it  would  amount  to  a 
denial  that  such  a  record  could  be  attacked  by  certiorari, 
wheh  it  is  affirmed  that  the  order  vacating  or  laying  out  a 
highway  would  create  a  prima  fade  case.  For  in  certi- 
orari, as  the  writ  is  administered  in  this  State,  no  issue  of 
fact  can  be  taken  on  the  record;  the  record  is  tried  by 
itself,  and  in  the  case  supposed,  no  matter  that  the  juris- 
diction may  be  lacking,  either  in  fact,  or  by  reason  of  the 
want  of  recitals  of  facts  to  show  the  jurisdiction,  the  order 
laving  out  or  vacating  the  highway  becomes  absolutely 
conclusive  that  all  jurisdictional  steps  have  been  taken, 
unless  an  issue,  supported  by  proof,  could  be  taken  on  the 
jurisdictional  question,  so  as  to  overcome  the  prima  facie 
case  believed  by  appellees  to  exist  by  virtue  of  the  statute. 

We  do  not  think  that  the  legislature  intended,  in  the 
enactment  of  the  section,  to  broaden  the  scope  of  the  issues 
to  be  tried  in  certiorari,  so  as  to  form  an  issue  for  the 
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admission  of  matters  in  pais;  nor  do  we  think  that  it  was 
intended  to  narrow  the  scope  of  the  writ,  as  would  be  the 
case  if,  on  the  one  hand,  it  is  said  that  no  issue  can  be  tried 
except  by  the  record  itself,  and  on  the  other,  that  such 
record  is  prima  facie  correct.  The  result  would  be  that  no 
records  could  be  attacked  by  certiorari  except  such  as  carry 
on  their  face  proof  that  no  jurisdictional  steps  have  been 
taken.  But  the  law  is  that,  "  in  tribunals  of  special  and 
limited  jurisdiction,  the  particular  facts  and  circumstances 
upon  which  their  jurisdiction  is  based,  must  appear  from 
the  face  of  the  proceedings,  and  if  they  do  not  thus  appear, 
certiorari  will  lie."  Vol.  4  of  Ency.  of  Pleading  and  Prac- 
tice, pp.  92  to  93. 

Had  the  petition  and  order  concerned  only  the  laying 
out  of  a  new  road,  the  ruling  of  the  court  in  quashing  the 
writ  and  denying  appellants'  cross-motion  to  quash  the 
return,  would  have  been  right,  but  only  for  the  reason  that 
appellants  had  no  legal  standing  in  court  entitling  them  to 
the  right  to  attack  the  record. 

The  laying  out  of  the  new  road  and  the  vacation  of  the 
old  road,  were  interdependent  acts  to  such  an  extent  as  to 
make  them  legally  but  one  act.  which  could  not  be  severed, 
and  since  the  order  vacating  the  old  road  is  void,  for  want 
of  proper  notice  of  the  proceedings  on  which  it  is  based, 
the  order  laying  out  the  new  road  must  be  held  void  also. 

The  court  erred  in  overruling  appellants'  cross-motion  to 
quash  the  return,  apd  in  sustaining  appellee's  motion  to 
quash  the  writ,  and  for  this  error  the  judgment  is  reversed 
and  the  cause  remanded,  with  directions  to  the  Circuit 
Court  to  quash  the  return  to  the  writ. 


Baltimore  &  0.  S.-W.  By.  Co.  v.  Philip  Keck. 

1 .  Farm  Crossings— Duty  of  Railroad  Companies  to  Keep  in  Repair' 
— Although  the  law  does  not  in  express  terras  require  a  railroad  com- 
pany to  keep  its  farm  crossings  in  repair,  after  once  having  built  them, 
this  duty  may  be  fairly  implied  from  sections  three  and  four  of  the  act 
'*  in  relation  to  fencing  and  operating  railroads,'1  in  force  July  \,  1874 
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(Hurd's  R.  S.,  Chap.  114),  providing  that  the  owner  or  occupant  of  the 
land  u]x>n  which  the  crossing  is  situated,  on  giving  ten  days*  notice, 
may,  on  default  of  the  company,  repair  it  himself  and  recover  double 
the  value  of  such  repairs,  with  interest  at  one  per  cent  per  month,  an 
damages. 

2.  Same— Owners  of  Farms  With  Crossings  Not  Mere  Licensees  of  the 
Railroad.—  In  an  action  for  injuries  at  a  farm  crossing,  an  instruction 
predicated  upon  the  view  that  the  owner  of  the  farm  and  his  children 
are  merely  licensees  of  the  railroad  company  in  the  use  of  the  crossing, 
and  that  it  owed  them  no  duty  to  keep  the  crossing  in  a  reasonably  safe 
condition,  is  properly  refused. 

8.  Instructions— Exercise  of  Ordinary  Care  by  Children.— In  an 
action  by  the  father  of  a  boy,  thirteen  years  of  age,  injured  at  a  farm 
crossing,  an  instruction  announcing  as  a  rule  of  law  that  the  plaintiff 
is  not  entitled  to  recover,  unless  the  evidence  shows  that  the  boy  was  in 
the  exercise  of  ordinary  care  for  his  own  safety,  but  omitting  all  refer- 
ence to  the  age  of  the  boy,  is  misleading  and  properly  refused. 

4.  Damages — In  Suits  for  Loss  of  Services  of  Children.  —In  an  action 
by  a  father  to  recover  for  the  loss  of  the  services  of  a  son,  injured  by 
the  negligence  of  a  railroad  company  in  failing  to  maintain  a  farm 
crossing  in  a  reasonably  safe  condition,  the  plaintiff  is  entitled  to  recover 
compensation  only  for  the  loss  he  has  sustained  on  account  of  the  negli- 
gent act  of  the  company  in  injuring  the  boy,  but  nothing  can  be  recov- 
ered on  account  of  the  pain  and  suffering  of  the  son,  or  as  exemplary 
damages. 

5.  Same— When  $2,000  is  Excessive.— A  boy  between  thirteen  and 
fourteen  years  of  age  was  injured  at  a  private  farm  crossing,  so  as  to 
render  the  amputation  of  his  leg  necessary;  in  an  action  by  his  father  to 
recover  for  the  loss  of  his  services,  a  judgment  against  the  railroad  com- 
pany for  $2,000  is  excessive. 

Action,  to  recover  for  the  loss  of  services,  etc. — Appeal  from  the  Cir- 
cuit Court  of  St  Clair  County;  the  Hon.  Martin  W.  Schaefer.  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1899.  Reversed 
and  remanded.  Opinion  filed  September  4, 1899.  Rehearing  denied  Feb- 
ruary term,  1900. 

Statement. — Appellant's  railroad  runs  through  the  farm 
on  which  appellee  resides,  and  cuts  off  his  means  of  getting 
to  the  public  highway  leading  to  the  school  house,  in  the 
school  district  in  which  the  farm  is  situated,  except  by  a 
lane  leading  from  his  house  to  the  railroad,  and  a  private 
farm  crossing,  constructed  by  the  railway  company  across 
its  track  and  right  of  way,  for  the  accommodation  of  the 
occupants  of  the  farm  in  getting  to  the  highway. 
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On  the  morning  of  October  29,  1897,  two  of  appellee's 
children  started  for  school,  and  on  arriving  at  the  crossing, 
one  of  them,  a  lad  about  thirteen  years  of  age,  attempted 
to  cross  the  track  while  appellant's  train  was  about  eighty 
rods  distant,  coming  from  the  west;  and  in  the  attempt  the 
boy's  foot  was  caught  in  an  opening  between  a  plank  of 
the  crossing  and  the  inside  of  the  north  rail,  and  being 
unable  to  extricate  himself,  he  leaned  over  from  the  rail, 
and  the  train  ran  over  and  crushed  his  leg,  so  that  it  became 
necessary  to  amputate  it. 

This  suit  was  brought  by  the  father  of  the  boy  to  recover 
for  the  loss  of  services,  as  well  as  for  necessary  care  and 
medical  attendance  of  the  boy,  alleged  to  have  been  caused 
by  the  negligence  of  appellant  in  not  maintaining  the  farm 
crossing  in  a  reasonably  safe  condition  to  pass  over,  and 
also  for  gross  negligence  of  the  servants  of  appellant  in  not 
stopping  the  train  before  reaching  the  boy.  Plaintiff 
recovered  a  judgment  against  appellant  for  $2,000  dam- 
ages, and  the  railway  company  has  appealed. 

Hamill  &  Lester  and  Kramer,  Creiohton  &  Shaeffer 
and  Silas  Cook,  attorneys  for  appellant 

Ropiequet,  Perrin  &  Baker,  attorneys  for  appellees;  B. 
H.  Canby,  of  counsel. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the  court. 

It  is  urged  by  counsel  for  appellant,  as  a  reason  why  the 
judgment  should  be  reversed,  that  the  court  erred  in  refus- 
ing to  give  appellant's  instruction  directing  the  jury  to  find 
for  the  defendant. 

The  uncontradicted  evidence  shows  that  at  the  time  the 
boy  was  injured  he  was  between  thirteen  and  fourteen 
years  of  age;  that  the  track  was  straight  and  there  was 
nothing  to  obstruct  the  view  for  a  distance  of  eighty  rods 
west  of  the  crossing,  and  that  the  train  was  running  at  a 
speed  of  from  forty  to  forty-five  miles  an  hour. 

It  is  insisted  by  counsel  for  appellant  that  appellee  and  his 
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boy  were  only  licensees  of  appellant  as  to  the  right  to  use 
the  crossing,  and  this  seems  to  constitute  the  basis  on  which 
the  instruction  was  founded.  If  the  claim  that  appellant 
owed  no  duty  to  the  occupants  of  the  farm  to  keep  the 
crossing  in  repair  and  in  a  reasonably  safe  condition  for 
them  to  cross,  is  incorrect,  then  it  is  clear,  if  the  crossing 
was  out  of  repair  and  in  an  unsafe  condition,  and  appellant 
knew  it,  or,  under  the  circumstances,  ought  to  have  known 
it,  the  instruction  was  properly  refused. 

By  a  law  entitled,  "  An  act  in  relation  to  fencing  and 
operating  railroads,"  in  force  July  1,  1874,  railroad  com- 
panies are  required  to  fence  their  roads  after  they  have  been 
opened  and  in  use  for  six  months,  and  to  thereafter  main- 
tain the  fences,  "  with  gates  or  bars  at  the  farm  crossings 
of  such  railroad,  which  farm  crossings  shall  be  constructed 
by  such  corporation  when  and  where  the  same  may  become 
necessary,  for  the  use  of  the  proprietors  of  the  land  adjoin- 
ing such  railroad."  (See  Kurd's  Revised  Statutes  of  1897, 
Chap.  114,  Sec.  1.) 

Although  the  law  does  not,  in  express  terms,  require  a 
railroad  company  to  maintain  its  farm  crossings  in  repair, 
after  once  having  been  built,  nevertheless  this  duty  maybe 
fairly  implied,  as  will  be  seen  by  sections  threeand  four  of  the 
act,  which  provide  that  the  owner  or  occupant,  of  the  land, 
on  giving  the  company  ten  days'  notice  to  repair  a  crossing, 
may,  on  default  by  the  company,  repair  it  himself,  and 
recover  from  the  company  double  the  value  of  the  repairs 
with  interest  at  one  percent  per  month  as  damages.  Cer- 
tainly the  legislature  would  never  have  given  the  owner  or 
occupant  of  lands  through  which  a  railroad  runs,  the  right 
to  recover  from  the  railroad  company  a  penalty  for  the  non- 
performance of  an  act  which  it  was  under  no  legal  obliga- 
tion to  perform. 

The  contention,  then,  that  the  construction  and  use  of 
the  crossing  was  a  gratuity  on  the  part  of  the  railroad 
company,  and  that  appellee  and  the  members  of  his  family 
were  mere  licensees,  to  whom  the  company  owed  no  duty 
except  to  refrain  from  injuring  them  through  its  gross  or 
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willful  negligence,  has  no  foundation  in  reason  or  law.  A 
far  different  question  would  have  been  presented  had  appel- 
lee and  his  son  not  resided  on  the  farm,  but  had  been 
strangers  to  it,  in  which  case  the  authorities  cited  by  appel- 
lant's counsel  in  support  of  their  contention  might  have 
been  applicable,  but  which,  as  the  case  is,  can  not  be  held 
authority  for  our  guidance. 
What,  then,  was  the  condition  of  the  crossing  at  the 
-  time  and  before  the  accident  happened  ?  The  most  of  the 
evidence — in  fact,  nearly  all  of  it — on  the  subject,  is  that 
the  opening  between  the  plank  and  the  north  rail  of  the 
track  was  at  least  three  and  one-half  inches  in  width,  and 
some  of  the  witnesses  placed  it  at  four  inches.  Appellant's 
witness,  Phillips,  who  had  been  its  supervisor  of  track  for 
years,  testified  that  the  proper  distance  between  the  edge 
of  the  plank  and  the  upper  edge  of  the  rail  of  a  road  cross- 
ing is  two  and  one-half  inches,  and  yet  he  testified  that  the 
opening  between  the  plank  on  the  south  side  of  the  north 
rail  and  the  rail  was  three  and  one-half  inches  at  the  top  of 
the  plank.  If,  then,  the  regulation  distance  between  the 
edge  of  the  plank  and  the  edge  of  the  rail  is  two  and  one- 
half  inches,  it  would  seem  that,  to  allow  the  opening  to 
become  increased  an  inch  further,  and  to  remain  so  for  a  long 
time,  when  the  company  must  have  known  that  appellee 
and  his  family  were  in  the  constant  habit  of  using,  and  in 
fact  were  compelled  to  use  the  crossing,  would,  we  think, 
justify  a  jury  in  finding  defendant  guilty  of  culpable  negli- 
gence. 

In  the  case  of  E.  J.  &  E.  Ey.  Co.  v.  Eaymond,  148  111. 
241,  the  Supreme  Court  said : 

"It  may  also  be  observed  that  the  mere  fact  that  the 
plaintiff,  in  attempting  to  pass  over  the  crossing,  caught 
her  foot  in  the  opening  in  such  a  manner  as  to  be  unable  to 
extricate  it,  is  of  itself  some  evidence  that  the  opening  was 
dangerous." 

•  The  opening  between  the  plank  and  the  rail,  in  that  case, 
was  from  two  and  one-fourth  to  two  and  three-fourths 
inches.  It  was  a  question  of  fact  for  the  jury  to  determine 
whether  the  crossing  was  in  a  reasonably  safe  condition  for 
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travel.  With  the  evidence  of  its  condition  before  the 
jury,  and  with  farther  evidence  that  it  had  been  in  its 
present  condition  a  long  time  before  the  accident  occurred, 
the  court  committed  no  error  in  refusing  to  give  the  in- 
struction. 

It  is  further  insisted  by  counsel  for  appellant  that  the 
court  erred  in  refusing  to  give  appellant's  instructions 
numbered  31,  32,  33,  34,  35  and  3G,  and  each  of  them.  All 
of  them  except  No.  34  were  predicated  upon  the  view  that 
appellee  and  his  son  were  merely  licensees  of  the  railroad 
compauy  in  the  use  of  the  crossing,  and  that  it  owed  them 
no  duty  to  maintain  the  crossing  in  repair  and  in  a  reason- 
ably safe  condition  to  be  used;  hence  it  follows  from  what 
has  already  been  said,  that  all  of  the  instructions  except 
No.  34,  announced  an  incorrect  rule  of  law,  and  were  prop- 
erly refused. 

Instruction  No.  34  announced  as  a  rule  of  law  that  the 
plaintiff  was  not  entitled  to  recover,  unless  the  evidence 
showed  that  the  boy  was  in  the  exercise  of  ordinary  care 
for  his  own  safety,  but  omitted  any  reference  to  the  age  of 
the  boy,  and  for  this  reason  it  was  at  least  misleading,  and 
hence  was  properly  refused. 

Besides  the  correct  rule  had  already  been  given  in  other 
instructions  asked  by  appellant. 

Exceptions  were  taken  to  the  ruling  of  the  court  in  the 
admission  and  exclusion  of  evidence,  and  error  has  been 
assigned  on  the  rulings.  We  do  not  regard  the  matter  of 
sufficient  importance  to  require  a  reversal  of  the  judgment 
if  the  exceptions  were  well  taken. 

Error  is  assigned  on  the  overruling  of  defendant's  motion 
for  a  new  trial.  One  of  the  primary  grounds  for  the  motion 
was,  that  the  amount  of  damages  found  by  the  jury  was 
unwarranted  by  the  evidence. 

Counsel  for  appellee  in  their  argument  seem  to  assume 
that  a  jury,  in  a  case  of  this  character,  may  give  to  the 
plaintiff  such  an  amount  of  damages  as  they  please,  whether 
there  is  any  evidence  to  sustain  their  verdict  or  not.  This 
is  a  mistaken  view  of  the  law.    What  the  plaintiff  was 
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entitled  to  recover  was  compensation  only  for  the  loss  he 
had  sustained  on  account  of  the  negligent  act  of  the  rail- 
road company  in  injuring  his  boy.  He  was  entitled  to 
nothing  on  account  of  the  pain  and  suffering  of  his  son,  or 
as  exemplary  damages.  Such  damages  could  only  be  recov- 
ered in  a  suit  by  the  boy.  For  the  medical  bill  and  for 
necessary  care  in  nursing  the  boy  until  bis  recovery,  even 
though  such  bills  had  not  been  actually  paid,  he  was  entitled 
to  recover,  because  it  was  his  legal  duty  to  care  for  his 
boy.  In  addition  he  was  entitled  to  recover  the  present 
value  of  such  services  of  the  boy  until  he  became  of  age, 
as,  by  the  injury,  he  had  been  rendered  incapable  of  per- 
forming. The  rule  of  damages  for  the  loss  of  service  of  a 
child  is  the  same  as  for  loss  of  service  of  a  servant,  and  is 
not  the  same  as  it  would  have  been  had  the  injury  resulted 
in  the  death  of  the  boy,  and  suit  had  been  brought  by  his 
administrator  under  the  statute,  for  the  benefit  of  the  next 
of  kin.  There  is  no  evidence  in  the  record  showing  the 
earning  capacity  of  the  boy,  and  nothing  that  we  can  dis- 
cover to  warrant  the  jury  in  finding  such  an  amount  of 
damages  as  they  did.  True,  the  jury  saw  the  boy,  but  that 
was  not  enough.  In  all  probability  if  the  boy  had  not  been 
injured  he  would  have  gone  to  school  for  several  years  to 
come  and  could  scarcely  have  been  of  much  value  to  his 
father  in  a  pecuniary  way  during  that  time. 

We  are  of  opinion  that  the  damages  are  excessive  and 
that  the  court  erred  in  overruling  defendant's  motion  for  a 
new  trial.  For  that  error  the  judgment  is  reversed  and  the 
cause  remanded. 
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Charles  J.  Spurck  et  al.  v.  L.  D.  Benner. 

1.  Contracts— -RzcotTery  Upon  an  Afterthought  Not  Sustained. — 
Where  the  recovery  Bought  by  a  party  to  a  contract  is  founded  upon  an 
afterthought  of  the  party  and  not  within  the  contemplation  of  the 
parties  to  the  contract  at  the  time  the  contract  was  made,  the  recovery 
can  not  be  sustained. 

2.  Verdicts— Not  Sustained  by  the  Evidenoe.—Where  a  verdict  is  not 
sustained  by  the  evidence  the  judgment  founded  upon  must  be  reversed. 

Assumpsit,  for  royalties,  etc.  Appeal  from  the  County  Court  of 
Peoria  County;  the  Hon.  R.  H.  Lovett,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1899.  Reversed  and  remanded.  Opinion 
filed  February  1,  1900.    Rehearing  denied  April  6, 1900. 

George  B.  Foster,  attorney  for  appellant. 

Robert  N.  McCormiok,  attorney  for  appellee. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion  of 
the  court. 

Appellants,  Charles  J.  Spurck  and  George  A.  Spurck, 
together  with  Walter  L.  Spurck  and  Henry  S.  Hartz,.  were 
copartners  in  business  at  Peoria,  under  the  firm  name  of 
"  Union  Corn  Planter  Company,"  engaged  in  the  manu- 
facture of  corn  planters. 

Appellee  sued  them  in  this  action  of  assumpsit,  to 
recover  an  amount  which  he  claimed  was  due  to  him  from 
them,  for  the  use  of  certain  patents  owned  bv  him,  for  shop 
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rights  to  manufacture  under  said  patents,  for  royalties,  and 
also  for  services  as  a  mechanical  engineer,  alleged  to  have 
been  performed  for  said  firm  in  their  factory  at  Peoria. 

Appellants,  Charles  J.  and  George  A.  Spurck,  only,  were 
served,  the  other  two  defendants  being  not  found. 

The  declaration  contained  a  count  for  royalties,  claiming 
$300  therefor,  and  also  a  count  for  the  services  alleged  to 
have  been  performed,  laying  the  damages  at  $700.  At- 
tached to  the  declaration  as  the  account  sued  on,  was  a  copy 
of  a  contract  entered  into  between  the  parties,  dated  Novem- 
ber 16,  1896,  which  will  hereafter  be  more  particularly 
referred  to. 

The  defendants  pleaded  the  general  issue.  There  was  a 
trial  by  jury,  and  the  plaintiff  obtained  a  verdict  for  $600. 
A  motion  for  new  trial  was  overruled  and  the  defendants 
prosecute  this  appeal. 

As  grounds  for  reversal  it  is  urged  that  the  court  admitted 
improper  testimony  for  appellee,  rejected  proper  testimony 
offered  by  appellants,  erroneously  instructed  the  jury,  and 
that  the  verdict  is  not  supported  by  the  evidence. 

It  appears  from  the  evidence  that  appellants'  firm  entered 
into  a  contract  with  appellee  on  July  18,  1896,  whereby 
they  agreed  to  pay  him  twenty-five  cents  each  as  royalty  on 
every  planter  manufactured  by  them  under  certain  patents 
owned  by  appellee,  or  owned  by  him  jointly  with  others. 

Under  this  contract,  during  the  season  of  1896  and  1897, 
appellants'  firm  manufactured  900  planters  and  paid  appel- 
lee $225  as  royalties' thereon,  as  appears  by  his  receipts  intro- 
duced in  evidence. 

During  the  season  of  1897  and  1898,  they  manufactured 
200  planters  and  paid  appellee  royalties  thereon  to  the 
amount  of  $50,  as  also  appears  by  his  receipt  introduced  in 
evidence.  We  do  not  understand  it  to  be  denied  that  appel- 
lee has  received  as  royalty  twenty-five  cents  each  on  all  the 
1,100  planters  manufactured  during  the  seasons  above  men- 
tioned, but  he  now  claims  twenty-five  cents  additional  on 
each  of  said  planters,  under  the  contract  of  November  16, 
1896.  That  contract,  being  the  one  sued  on  in  this  case, 
was  as  follows : 
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"  Duplicate.  Peoria,  III.,  Nov.  16, 1896. 

An  agreement  entered  into  this  day  and  date  between  the 
Union  Corn  Planter  Company,  party  of  the  first  part,  and 
L.  D.  Benner,  party  of  the  second  part,  it  is  hereby  agreed 
that  in  consideration  of  the  sum  of  one  dollar,  which  receipt 
is  hereby  acknowledged,  that  on  September  1st,  in  1897 
(4 should  the  Union  Corn  Planter  Co.  desire  to  purchase  the 
same'),  1  am  to  sell  and  convey  to  them  all  my  rights,  titles 
and  interest  in  mv  corn  planter  and  check  rower  patents 
No.  519,892,  patent  No.  546,482  and  patent  No.  546,486, 
with  the  exception  of  the  license  granted  to  the  Emerson 
Talcott  Co.,  of  Rockford,  111.,  who  have  a  license  to  use  the 
above  patents,  and  also  the  said  Union  Corn  Planter  Co. 
are  not  to  build  my  planter  where  boxes  are  set  and  operated 
diagonally  on  planter,  to  make  it  more  clearly,  they  are  not 
to  build  said  planter  under  this  agreement/but  they  have 
the  riorht  to  use  any  or  all  of  my  patents  in  connection 
with  the  planter,  in  building  all  their  styles  of  planter,  and 
for  all  of  the  above,  they  are  to  pay  me  in  case  the  said 
Union  Corn  Planter  Co.  wishes  to  purchase  outright  my 
patent  as  stated  above,  the  sum  of  two  thousand  ($2,000) 
dollars  in  three  payments  as  follows: 

One  note  due  October  1,  1897,  for  $666.66,  one  note  due 
July  1,  1898,  for  $666.66,  and  one  note  due  January  1, 1899, 
for  $666.66;  but  in  case  they  do  not  care  to  purchase  patents, 
they  are  to  pay  me  as  royalties  on  all  planters  that  they 
may  build  using  my  patents,  the  sum  of  twenty-five  cents 
for  ea«h  planter,  same  to  be  paid  in  cash  October  1, 1897.  It 
is  also  hereby  agreed  that  in  case  the  said  L.  D.  Benner  wishes 
to  use  any  or  all  his  patents  in  building  himself  or  others 
what  is  called  the  Quincunx  planter,  patent  No.  529,492, 
which  covers  where  one  runner  is  placed  in  front  of  the 
other,  that  he  or  they  have  a  right  to  do  so;  but  in  case  of 
purchase  of  the  above  three  patents  by  the  said  Union  Corn 
Planter  Co.,  it  is  also  hereby  agreed  in  addition  that  they 
are  to  have  a  shop  right  in  any  or  all  of  patents  that  I  may 
own  or  have  an  interest  in,  with  the  exception  of  the  Quin- 
cunx, No.  529,492,  as  stated  above. 

This  agreement  shall  be  binding  in  every  respect  to  both 
parties,  whose  names  are  hereto  attached. 

Union  Cokn  Planter  Co.,   [Seal.] 
per  Hartz. 

Witness:    M.  D.  Spruck, 

L.  D.  Bknnkr.        [Seal.]  " 

Beyond  the  option  given  the  Union  Corn  Planter  Com- 
vol.  lxxxix  e 
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pany  for  the  purchase  of  the  patents  referred  to,  it  is  cer- 
tainly far  from  clear  as  to  what  the  parties  intended  by  the 
second  agreement.  Whether  it  was  intended  as  an  abroga- 
tion of  the  first  contract  is  not  made  to  appear  from  the 
evidence.  While  we  are  at  a  loss  to  know  what  was  the 
real  intention  of  the  parties,  we  find  no  warrant  for  holding 
that  they  intended  to  provide  for  the  payment  of  an  addi- 
tional royalty  of  twenty-five  cents  on  each  planter  manu- 
factured, so  as  to  require  appellants'  company  to  pay  fifty 
cents  on  each  planter  as  such  royalty.  The  action  of  the 
parties  thereafter  would  seem  to  be  at  variance  with  any 
such  idea.  Appellants  paid  the  royalty  of  twenty-five  cents 
on  each  planter;  appellee  accepted  and  receipted  for  such 
payments  without  making  any  claim  at  the  time  for  addi- 
tional royalty.  August  16,  1897,  he  receipted  for  $40, 
August  25,  1897,  he  receipted  for  $185,  making  $225,  and 
being  the  amount  of  the  royalty  at  twenty-five  cents  each 
on  900  planters  manufactured  during  the  season  of  1S96  and 
1897.     On  July  1, 1898,  he  gave  the  following  receipt : 

"  Received  of  the  Union  Corn  Planter  Company  the  sura 
of  fifty  ($50)  dollars  for  royalties  for  two  hundred  (200) 
planters  made  during  the  season  of  1897  and  1898,  and  to 
apply  on  royalty  and  shop  right  as  per  contract  dated  July 
18,  1896. 

L.  D.  Benner." 

The  contract  of  November  16,  1896,  provided  that  the 
royalties  under  that  contract  should  be  paid  in  cash,  October 
1, 1897;  yet  here  wasa  receipt  given  in  July,  1898,  for  the  roy- 
alties at  twenty-five  cents  under  the  contract  of  July  18, 1896, 
and  no  reference  made  to  the  contract  of  November  16, 1896, 
under  which  appellee  now  claims  an  additional  royalty  of 
twenty-five  cents  each  on  the  same  planters  specified  in  the 
receipt.  It  would  seem  to  us,  that  if  it  was  the  understanding 
of  the  parties  that  the  royalty  should  befifty  cents  instead  of 
twenty-five  cents,  it  would  have  been  the  most  natural  thing 
that  appellee  should  have  made  that  claim  at  the  various 
times  when  the  royalties  were  paid,  and  he  receipted  for 
them.  But  there  is  no  evidence  that  he  did  any  such  thing. 
On  the  contrary  the  proofs  are  that  he  did  not.    It  appears 


Second  District — October  Term,  1899.      83 

Spurck  v.  Benner. 

to  us,  therefore,  that  the  attempt  to  claim  a  royalty  of 
twenty-five  cents  additional  to  that  provided  for  in  the  con- 
tract of  July  18, 1896,  was  an  after-thought  and  not  within 
the  contemplation  of  the  parties  at  the  time  the  contract  of 
November  16,  1896,  was  entered  into.  The  object  of  the 
last  mentioned  agreement  seems  to  have  been  to  give  the 
corn  planter  company  an  option  to  purchase  the  interest  of 
appellee  in  the  patents.  This  was  what  the  parties  called 
it  in  another  agreement  made  the  same  day,  which  was  as 
follows: 

«'  Peoria,  III.,  November  16,  1896. 
For  option  given  under  agreement  regarding  the  pur- 
chase of  certain  patents,  which  is  shown  in  other  agreement 
given  under  this  date.  The  Union  Corn  Planter  Co.  is  to 
give  employment  to  the  said  L.  D.  Benner  for  six  months, 
from  November  16,1896,  to  May  16, 1897,  at  $60  per  month, 
and  he  is  to  perform  services  of  a  traveling  salesman,  and 
any  experting  we  may  have  to  do. 

Union  Corn  Planter  Co. 

Hartz.        [Seal.] 
L.  D.  Benner." 

Our  conclusion  is  that  so  far  as  the  verdict  included  any 
amount  for  these  additional  royalties,  it  was  not  warranted 
by  the  evidence. 

As  to  the  claim  for  services — having  in  view  the  dealings 
of  the  parties,  and  bearing  in  mind  the  subsequent  written 
contrast  for  employment,  last  above  set  forth — we  are  not 
satisfied  that  the  evidence  warrants  a  recovery  for  services 
from  June  1,  1896,  to  November  16,  1896,  which  is  the 
time  covered  by  the  claim  in  the  account  sued  on.  It  is 
admitted  appellee  was  fully  paid  for  the  time  covered  by 
the  written  contract,  and  from  his  own  testimony  it  appears 
he  did  not  intend  to  make  any  charge  for  prior  services 
until  after  a  controversy  arose  between  the  parties,  and 
then  for  the  first  time  he  made  the  claim  now  insisted  upon. 
No  agreement  to  pay  for  services  is  proven,  except  that 
contained  in  the  written  contract,  but  he  seeks  now  to 
recover  on  an  implied  assumpsit  for  labor  and  services. 
That  he  was  around  appellants'  factory,  more  or  less, 
appears  from  the  evidence,  but  there  is  nothing  to  show  he 
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was  there  at  the  request  of  appellants,  or  that  they  had  any 
reason  to  suppose  he  was  there  under  an  expectation  of  pay- 
ment from  them  for  his  time.  So  far  as  the  evidence  goes 
it  would  seem  to  show  to  the  contrary.  He  was  engaged 
in  developing  machinery  under  his  own  patents,  apparently 
with  the  hope  the  machine  would  prove  a  success  and  that 
he  would  be  compensated  by  large  receipts  from  royalties. 
We  are  of  opinion  the  verdict  was  not  sustained  by  the  evi- 
dence. 

"We  think  the  defendants  were  too  much  restricted  by 
the  court  in  their  attempts  to  shofir  the  actual  status  of 
appellee  in  and  about  their  factory  during  the  time  he 
claims  pay  for  services,  but  we  would  not  reverse  for  that 
alone  were  the  evidence  clear  and  convincing  as  to  appel- 
lee's right  to  recover. 

We  think  there  is  no  serious  fault  to  be  found  with  the 
action  of  the  court  in  giving  and  refusing  instructions,  but 
for  the  reason  that  the  evidence  is  insufficient  to  support 
the  verdict  the  judgment  will  be  reversed  and  the  cause 
remanded. 
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98    4644l 

1.  Paupers— Conditions  Entitling  Persons  to  Aid  as  Such. — A  man 
and  his  wife  were  each  over  seventy  years  old.  He  had  no  work  if  he 
had  been  able  to  do  it.  They  were  very  scantily  and  poorly  clothed,  had 
very  little  provisions  and  no  income;  they  had  two  cowb  which  had 
ceased  giving  milk,  and  therefore  furnished  no  support  at  the  time. 
It  was  mid-winter  and  the  weather  was  cold.  The  supervisor's  atten- 
tion was  called  to  their  condition  by  three  persons,  and  he  then  visited 
them  and  inquired  into  their  circumstances  before  he  acted.  Held,  that 
the  special  verdict  of  the  jury  that  they  were  paupers  should  not  be  dis- 
turbed. It  was  not  necessary  that  they  should  have  sold  their  cows, 
which  would  aid  them  to  a  living  the  following  summer,  and  eaten  the 
last  morsel  of  food,  and  reached  the  point  of  starvation,  before  the  super- 
visor was  required  to  aid  them. 

2.  Practice—  Where  Autlvority  of  Attorneys  to  Bring  Suit  is  Ques- 
tioned.— Where  in  a  suit  by  a  town,  the  defendant  wishes  to  question  the 
authority  of  the  attorneys  to  bring  the  suit,  or  wishes  to  show  that  some 
particular  officer  of  the  town  caused  the  suit  to  be  instituted  without  the 
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authority  of  the  electors,  he  should  interpose  a  motion  to  dismiss  the 
suit  before  filing  a  plea. 

3.  Appellate  Court  Practice— Questions  Coming  Too  Late.—  The 
question  as  to  whether  the  electors  authorized  a  suit  to  be  brought  by 
the  town,  can  not  be  raised  for  the  first  time  in  an  appellate  tribunal. 

4.  Same — Points  Relied  Upon  for  Reversal  Must  be  Made  in  the 
Opening  Argument. — Points  relied  upon  for  reversal  must  be  made  in 
the  opening  argument  of  plaintiff  in  error  or  appellant,  thus  giving 
opposing  counsel  an  opportunity  to  be  heard  upon  them.  They  can  not 
be  raised  in  an  appellate  court  by  a  mere  reply  brief  and  argument. 

Assumpsit,  to  recover  for  aid  to  paupers.  Appeal  from  the  Circuit 
Court  of  Kendall  County;  the  Hon.  George  W.  Brown,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opin- 
ion filed  February  1,  1900.  Rehearing  denied.  Opinion  modified  and 
refiled  April  11,  1900. 

Chas.  "Wheaton  and  N.  P.  Barnard,  attorneys  for  appel- 
lant. 

Aldriok  &  Worcester  and  John  Fitzgerald,  attorneys 
for  appellee. 

Mr,  Justice  Dibell  delivered  the  opinion  of  the  court. 

The  supervisor  of  the  town  of  Fox  gave  aid  to  Sampson 
Boyd  and  family,  who  had  lived  in  Fox  less  than  one  year, 
and  who  theretofore  had  a  settlement  in  the  town  of  Big 
Grove.  He  gave  a  notice  to  the  supervisor  of  Big  Grove, 
the  sufficiency  of  which  is  not  here  questioned.  The  super- 
visor of  Big  Grove  took  no  action.  The  supervisor  of  Fox 
then  removed  Boyd  and  family  to  Big  Grove,  and  sent  bills 
for  the  aid  furnished  to  the  proper  officers  of  Big  Grove, 
who  disallowed  them.  The  town  of  Fox  then  brought  this 
suit  against  the  town  of  Big  Grove  for  the  sum  so  expended 
in  aid  of  Boyd  and  family.  A  declaration  was  tiled,  and 
a  plea  of  the  general  issue.  At  the  trial  the  jury  found  for 
plaintiff  in  the  sum  of  $18.40,  and  also  returned  a  special 
verdict,  that  at  the  time  the  aid  was  furnished  the  family 
of  Boyd  were  paupers.  Judgment  was  entered  on  the  ver- 
dict and  defendant  appeals.  It  was  stipulated  at  the  trial 
that  the  county  of  Kendall  supports  its  paupers  by  town- 
ships, each  town  supporting  its  own. 
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1.  The  evidence  was  perhaps  slightly  conflicting  on  the 
question  whether  the  condition  of  Boyd  and  his  family  was 
such  as  to  entitle  them  to  aid  as  paupers.  Boyd  and  his 
wife  were  each  over  seventy  years  old.  Boyd  had  a  severe 
rupture.  He  did  light  work  in  the  summer,  but  in  Janu- 
ary, when  this  aid  was  furnished,  he  was  unable  to  work, 
and  had  no  work  if  he  had  been  able.  They  had  one  son, 
an  adult,  who  was  ill  of  consumption,  but  was  able  to  do 
some  light  work  in  summer.  The  family  were  verjT  scantily 
and  poorly  clothed,  had  very  little  provisions  and  no  income. 
They  had  a  little  money  in  the  house,  of  which  they  did 
not  inform  the  supervisor.  They  had  two  cows  which  had 
ceased  giving  milk,  and  therefore  furnished  no  support  at 
that  time.  It  was  mid-winter,  and  the.  weather  was  cold. 
The  supervisor's  attention  was  called  to  their  condition  by 
three  persons,  and  he  then  visited  them  and  inquired  into 
their  circumstances  before  he  acted.  We  do  not  think  the 
special  verdict  of  the  jury,  that  they  were  paupers,  should 
be  disturbed.  We  do  not  think  it  was  necessary  that  they 
should  have  sold  their  cows,  which  would  aid  them  to  a 
living  the  following  summer,  and  eaten  the  last  morsel  of 
food,  and  reached  the  point  of  starvation,  before  the  super- 
visor was  required  to  aid  them.  The  aid  furnished  was 
suitable,  and  was  reasonably  necessary  in  view  of  the  con- 
dition and  circumstances  of  the  family  at  that  time. 

2.  It  is  claimed  they  did  not  ask  the  supervisor  for  aid. 
Upon  the  point,  whether  they  asked  aid  when  the  super- 
visor first  visited  them,  there  is  a  conflict  of  testimony. 
But  it  is  clear  that  before  aid  was  furnished  the  supervisor 
met  Boyd  riding  with  Nels  Oleson,  and  that  aid  was  then 
asked  of  the  supervisor.  The  supervisor  testified  that  Boyd 
then  asked  him  for  aid.  Oleson  testified  that  it  was  he  who 
asked  the  supervisor  to  aid  Boyd,  but  that  he  did  it  because 
when  they  saw  the  supervisor  approaching,  Boyd  asked 
him  to  make  the  request.  Boyd  testified  he  did  not  then 
ask  the  supervisor  for  aid,  but  he  did  not  deny  asking  Ole- 
son to  make  that  request  of  the  supervisor. 

3.  It  is  argued  that  it  is  neither  averred  nor  proved  that 
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the  electors  of  the  town  of  Fox,  in  town  meeting  assembled, 
authorized  this  suit.  It  was  not  necessary  to  aver  in  the 
declaration  nor  prove  at  the  trial  that  the  suit  had  been  so 
authorized.  The  object  of  a  declaration  is  to  state  the  facts 
which  make  defendant  legally  liable  to  plaintiff.  The  legal 
liability  of  the  town  of  Big  Grove  to  refund  to  the  town  of 
Fox  the  amount  expended  in  aid  of  the  paupers,  did  not  at 
all  depend  upon  the  question  whether  the  electors  of  the 
town  of  Fox  had  directed  the  institution  of  the  suit.  All 
the  facts,  which  were  necessary  to  create  such  legal  liability^ 
were  averred  in  the  declaration.  If  defendant  wished  to 
question  the  authority  of  the  attorneys  to  bring  the  suit,  or 
wished  to  show  that  some  particular  officer  of  the  town  had 
caused  the  suit  to  be  instituted  without  the  authority  of 
the  electors,  it  should  have  interposed  a  motion  to  dismiss 
the  suit,  before  tiling  a  plea,  as  was  done  in  Town  of  Kanka- 
kee v.  The  Kankakee  &  I.  R.  K  Co.,  16  III.  App.  542,  115  111. 
88,  and  Frye  v.  County  of  Calhoun,  14  111.  132.  Upon  that 
motion  each  side  could  have  offered  proofs  as  to  whether 
such  authority  was  in  fact  given.  This  course  was  not 
pursued,  and  there  is  nothing  in  this  record  to  show  that 
the  electors  did  not  authorize  the  suit.  The  question  can 
not  first  be  raised  in  an  appellate  tribunal.  Sanderson  v. 
Town  of  La  Salle,  117  111.  171. 

4.  In  its  reply  brief  appellant  argues,  that  as  the  proof 
did  not  show  that  these  bills  had  been  audited  and  allowed 
by  the  proper  officers  of  the  town  of  Fox,  therefore  the 
judgment  can  not  be  sustained.  This  point  was  not  raised 
in  appellant's  original  brief.  True,  appellant  did  say  in  its 
original  brief  that  the  evidence  did  not  make  a  case  for 
plaintiff,  but  the  defect  there  pointed  out  and  argued  was 
that  the  proof  did  not  warrant  the  conclusion  that  Boyd 
and  his  family  were  paupers.  No  suggestion  was  then 
made  that  the  proof  did  not  show  that  the  bills  had  been 
audited  and  allowed  by  the  town,  and  that  such  proof  was 
necessary.  The  course  pursued  deprives  appellee  of  its  right 
to  be  heard  upon  that  question,  and  deprives  this  court  of 
the  aid  of  the  suggestions  appellee  might  be  able  to  make. 
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Upon  this  subject  the  Supreme  Court,  in  Miller's  Fire  Ins. 
Co.  v.  The  People,  170  111.  474,  said : 

"The  practice  of  presenting  cases  in  this  manner  can  not 
be  tolerated.  Points  relied  upon  for  reversal  must  be  made 
in  the  original  argument  of  appellants  or  plaintiffs  in  error, 
thus  giving  opposing  counsel  an  opportunity  to  be  heard 
upon  them,  and  can  not  be  raised  in  an  appellate  court  by 
a  mere  reply  brief  and  argument.  This  is  so  manifest  that 
no  argument  is  needed  in  support  of  the  proposition." 
West  Chicago  Park  Comrs.  v.  Chicago,  170111.  618;  Inter- 
State  B.  &  L.  Association  v.  Ay  res,  71  111.  App.  529. 

The  same  principle  disposes  of  several  other  supposed 
defects  presented  only  in  the  reply  brief.  The  judgment  is 
affirmed. 


Hannah  Mulvihill,  Administratrix,  etc.,  v.  Matthew 

White. 

1.  Administration  op  Estates—  Who  Are  Trustees  and  Not  Debtors 
of  an  Estate. — A  person  received  from  the  son  of  an  aged  couple  certain 
property  for  the  purpose  of  converting  it  into  money  and  holding  it  for 
their  use  until  demanded,  etc. ;  in  the  absence  of  an  agreement  to  use  it 
as  his  own,  such  person  must  be  held,  while  he  has  the  money,  not 
technically  as  a  debtor  but  as  a  truHtee  of  the  persons  for  whose  use  he 
received  it,  and  must  account  as  such  trustee  to  the  personal  representa- 
tives of  their  estate. 

2.  Principal  and  Aoent— Who  is  a  Trustee,  and  Not  an  Agent — 
Money  of  the  principal  in  the  hands  of  the  agent  is  still  the  money  of 
the  principal,  and  the  agent  has  no  right  to  use  it  or  to  pay  it  out  for 
his  own  private  purposes.  While  he  has  the  money  he  is  not  technically 
the  debtor  of  his  principal  but  simply  his  trustee. 

Proceedings  in  Probate  to  Discover  Assets.— Error  to  the  Circuit 
Court  of  La-  Salle  County;  the  Hon.  Charles  Blanchard,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term.  1899.  Reversed  and 
remanded  with  directions.  Opinion  filed  February  1,  1900.  Rehearing 
denied  April  6,  1900. 

II.  M.  Kelly  and  Samuel  Richolson,  attorneys  for  plaint- 
iff in  error. 
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Lincoln  &  Stead  and  Trainor  &  Browne,  attorneys  for 
defendant  in  error. 

Mr.  Juktiob  Dibkll  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  instituted  on  November  10,  1897,. by 
Hannah  Mulvihill,  administratrix  of  the  estate  of  John 
Mulvihill,  deceased,  in  the  Probate  Court  of  La  Salle  County, 
against  Matthew  White,  under  sections  81  and  82  of  the 
administration  act  Upon  a  hearing  the  Probate  Court  dis- 
missed the  petition.  The  administratrix  appealed  to  the 
Circuit  Court,  where,  upon  a  hearing  of  proofs  offered  by 
each  party,  a  like  order  was  entered.  The  administratrix 
sued  out  this  writ  of  error.  The  order  is  defended  upon 
the  ground  that  the  relation  between  White  and  John  Mul- 
vihill in  his  lifetime,  was  merely  that  of  debtor  and  credi- 
tor, and  therefore  the  case  is  not  one  for  which  said  sec- 
tions were  designed  to  afford  a  remedy. 

The  money  sought  to  be  reached  came  into  the  hands  of 
White  in  this  way.  John  Mulvihill  and  his  wife  were  very 
old.  John  had  some  personal  property  and  real  estate. 
He  was  unable  to  attend  to  his  business  by  reason  of  his 
age.  He  had  two  sons,  William,  who  lived  at  home,  and 
Michael,  who  lived  in  Iowa.  William  was  dissipated  and 
was  squandering  his  father's  property.  The  parents'  sent 
for  Michael,  and  he  came  home  in  1892,  and  spent  a  month. 
After  he  found  out  the  condition  of  things,  and  was  under 
the  necessity  of  returning  to  his  home  in  Iowa,  he  went  to 
White,  a  friend  of  the  family,  and  an  arrangement  was  dis- 
cussed and  partially  agreed  upon  between  them.  Then 
Michael  brought  White  to  his  parents.  An  arrangement 
was  then  completed  between  the  parties.  The  proof  of  this 
arrangement  is  as  follows.  Michael  testified  concerning 
the  preliminary  arrangement :  "  Mr.  White  and  I  came  to 
the  conclusion  that  we  better  do  something,  and  we  came 
to  the  conclusion  to  sell  this  stock,  and  Mr.  White  to  take 
the  proceeds  and  hold  it  for  the  old  folks  and  collect  it  in. 
1  told  him  I  could  not  be  here  to  attend  to  it;  I  lived  too 
far  away."    "  He  was  willing  to  do  it."    And  of  the  final 
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arrangement  between  "White  and  his  parents,  Michael  testi- 
fied :  "  That  was  the  substance  of  the  deal,  that  is,  selling 
out,  and  have  Mr.  White  hold  this  money  and  collect  it  in 
and  give  it  to  them."  "  He  was  to  hold  it  for  them  until 
they  demanded  the  money  at  any  time,  because  at  that  time 
they  were  calculating  to  buy  some  property  in  Seneca  or 
some  other  little  town;  that  they  might  need  it  to  buy  their 
property;  and  so  I  could  not  tell  them  what  time,  but  any 
time  they  might  need  it  to  call  on  him."  William  testified 
he  heard  only  what  White  said  when  he  went  away,  which 
was,  "  You  can  rest  your  minds  easy,  old  people,  that  I  will 
sell  this  stuff  and  turn  it  into  money,  and  take  good  care  of 
it  for  you."  There  was  no  proof  to  contradict  this  testi- 
mony. 

Thereafter  White  got  out  sale  bills  in  his  own  name,  sold 
the  personal  property  at  public  vendue,  received  the  pro- 
ceeds of  small  sales  in  cash,  took  notes  in  nine  months  and 
running  to  himself  for  the  rest,  and  collected  the  notes. 
Michael  sold  the  land,  and  two  notes  therefor  were  turned 
over  to  White,  and  collected  by  him.  White  paid  various 
sums  to  and  for  John  Mulvihill  in  his  lifetime,  and  paid  his 
administratrix  a  sum  sufficient  to  defray  the  funeral  ex- 
penses. He  rendered  an  informal  account  showing  his 
receipts  and  disbursements,  and  showing  a  considerable  sum 
still  in  his  hands. 

John  Mulvihill  did  not  loan  this  property  or  its  proceeds 
to  White.  There  is  nothing  in  the  proofs  indicating  it  was 
any  part  of  the  arrangement  that  White  should  use  the 
money  for  his  own  purposes,  and  become  merely  the  debtor 
of  John  Mulvihill.  There  was  no  suggestion  that  he  was 
to  pay  interest  on  the  funds  after  he  had  collected  them  in. 
If  White  as  fast  as  he  collected  in  the  money  had  put  it 
and  kept  it  in  a  separate  receptacle  by  itself  in  his  safe,  and 
when  called  upon  for  money  had  opened  the  package  and 
given  John  Mulvihill  the  amount  asked  for,  and  retained 
the  rest  to  await  further  calls,  he  would  have  fulfilled  ever}' 
requirement  of  the  arrangement  shown  by  the  proof. 
Whether  he  did  this  the  proof  does  not  disclose,  but  he  under- 
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took  no  further  duty.  If,  however,  there  was  any  implied 
duty  to  loan  out  some  portion  of  this  money  that  it  might 
earn  interest  for  his  principal,  still  he  would  be  responsible  in 
this  proceeding,  under  Blair  v.  Sennott,  134111.  78.  We  are 
of  opinion  the  proofs  show  White  the  agent  and  trustee  of 
John  Mulvihill,  and  that  he  received  and  held  these  moneys 
in  that  capacity.  White  was  to  sell  the  property  for  John 
Mulvihill,  collect  the  proceeds  for  him,  take  care  of  them 
for  him,  and  pay  the  money  to  him  as  he  called  for  it.  De- 
fendant relies  upon  cases  decided  under  former  section  90  of 
the  statute  of  wills.  Sections  81  and  82  of  the  administration 
act  are  a  substitute  for  said  section  90,  but  they  are  much 
broader  and  reach  cases  not  within  the  purview  of  the 
former  enactment.  We  are  of  opinion  that  under  Blair  v. 
Sennott,  rupra,  Dinsmoor  v.  Bressler,  164  111.  211,  and 
Adams  v.  Adams,  81  111.  App.  637,  and  181  111.  210,  this  case 
is  within  the  summary  jurisdiction  conferred  upon  the  Pro- 
bate Court  by  said  sections  81  and  82.  In  Blair  v.  Sennott, 
supra,  the  court  said : 

"Money  of  the  principal  in  the  hands  of  the  agent  is  still 
the  money  of  the  principal,  and  the  agent  has  no  right  to 
use  it  or  pay  it  out  for  his  own  private  purposes.  While  he 
has  the  money,  he  is  not  technically  the  creditor  (debtor)  of 
his  principal,  but  simply  his  trustee." 

The  petition  alleges  the  money  is  "due "from  White  to 
the  estate,  and  asks  for  interest,  but  it  fully  sets  forth  that 
White  received  the  money  as  agent  of  John  Mulvihill,  and 
we  do  not  think  the  petition  defective,  though  it  may  have 
asked  too  much.  White  unnecessarily  filed  an  answer.  (Mar- 
tin v.  Martin,  170  III.  18,  24.)  He  supported  it  by  his  affida- 
vit. He  therein  admitted  making  the  sale  and  receiving 
the  moneys,  and  gave  figures  only  slightly  variant  from 
those  shown  by  petitioner's  proofs,  and  so  far  it  may  be 
taken  as  an  admission  against  him.  He  therein  further  set 
up  that  he  held  notes  against  John  Mulvihill,  secured  by  a 
chattel  mortgage  upon  the  personal  property  in  question, 
and  that  he  made  the  sale  under  said  mortgage  and  applied 
the  proceeds  upon  said  debt,  and  that  the  payments  he 
made  were  not  because  he  owed  anything  but  because  the 
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parties  were  needy.  Michael  testified  that  White  told  him 
about  this  chattel  mortgage  when  they  were  on  their  way 
to  make  this  arrangement,  but  told  him  it  was  worth  noth- 
ing and  that  John  Mulvihill  did  not  owe  him  anything. 
White  offered  proof  at  the  hearing  in  the  Circuit  Court, 
but  did  not  testify  himself,  and  did  not  contradict  Michael 
either  as  to  the  fact  and  terms  of  the  arrangement,  nor  as 
to  his  statement  concerning  the  chattel  mortgage,  and  he 
did  not  introduce  the  chattel  mortgage  and  notes  in  evi- 
dence. 

From  the  evidence  we  find  that  White  received  at  the 
sale  $1,216.65,  and  received  on  one  real  estate  note  $200, 
and  on  another  $122.76,  making  a  total  received  by  White 
for  John  Mulvihill  of  $1,539.41;  that  White  paid  $20  for 
expenses  of  the  sale,  paid  to  and  for  John  Mulvihill  $404.67, 
and  paid  the  administratrix  $161.50,  making  the  total  dis- 
bursements $586.17,  and  leaving  in  the  hands  of  White 
$953.24,  for  which,  without  interest,  we  are  of  opinion 
petitioner  was  entitled  to  an  order. 

The  order  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  proper  order  for  the 
p.ivment  of  $953.24  by  White  as  the  administratrix. 

Reversed  and  remanded  with  directions. 
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National  Bank  of  Denison  v.  Ellen  M.  Danahy,  Ex'x. 

1.  Contracts—  To  be  Interpreted  by  the  Law  of  the  Place  Where 
Made,—  Personal  contracts  are  to  be  interpreted  by  the  law  of  the  place 
where  they  are  made. 

2.  Same— Remedies  on — How  Regulated.— Remedies  on  contracts  are 
to  be  regulated  and  pursued  according  to  the  law  of  the  place  where  the 
action  is  instituted,  and  not  by  the  law  of  the  place  where  the  contract  is 
made. 

3.  Statutes  of  Limitation—  Construction  of.  —Statutes  of  limitation 
are  to  be  considered  as  falling  within  these  rules  except  where  provision 
is  otherwise  made  by  the  statute.  So,  where  an  action  is  brought  in  one 
State  ipon  a  contract  made  in  another,  a  plea  of  the  statute  of  the  place 
where  the  contract  was  made  is  not  a  good  bar  to  the  action,  but  a  plea 
of  the  statute  of  the  State  where  the  action  is  brought,  is. 
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4.  Sauk— Operates  Upon  the  Remedy  Alone. — A  statute  of  limitation 
operates  upon  the  remedy.  The  law  of  the  forum  and  not  the  law  of 
the  situs  of  the  contract,  controls. 

5.  Same—  Resident  Makers  and  Non-resident  Payees  of  Promissory 
Notes. — When  the  maker  of  a  promissory  note  resides  in  this  State  both 
at  the  time  when  the  note  is  given,  and  when  it  falls  due,  while  at  both 
times  the  payee  resides  in  a  foreign  State,  and  the  action  is  brought  in 
this  State,  the  statute  of  the  foreign  State  has  no  application. 

6.  Evidence— Bearing  Upon  the  Disposition  of  Partnership  Assets. 
—Upon  the  trial  of  an  action  by  the  payee  of  a  promissory  note  made 
by  a  partnership  against  the  executrix  of  the  surviving  partner,  a  peti- 
tion filed  in  a  court  of  record  by  the  other  partner  in  his  lifetime,  prop- 
erly verified,  for  the  purpose  of  closing  up  the  partnership  affairs,  show- 
ing that  certain  property  was  pledged  to  the  payee  as  collateral  security 
for  the  payment  of  the  note  sued,  and  subsequently  sold,  and  the  proceeds 
applied  upon  the  partnership  debts,  is  competent  as  bearing  upon  the 
question  as  to  whether  certain  payments  shown  on  the  note  were  made 
by  the  partnership  out  of  partnership  assets,  or  by  the  other  partner  indi- 
vidually out  of  his  own  funds. 

7.  Words  and  Phrases— "  When  a  Cause  of  Action  Has  Arisen"— 
The  words  *•  when  a  cause  of  action  has  arisen,"  as  they  occur  in  the 
statute  of  limitations,  are  to  be  construed  as  meaning  when  jurisdic- 
tion exists  in  the  courts  to  adjudicate  between  the  parties  upon  some 
particular  cause  of  action,  if  properly  invoked;  or,  in  other  words,  when 
the  plaintiff  has  the  right  to  sue  the  defendant  in  the  courts  of  the  State 
upon  the  particular  cause  of  action  without  regard  to  the  place  where 
the  cause  of  action  had  its  origin. 

8.  Attorney's  Fees— In  Promissory  Notes— When  They  Become 
Due.—  Where  a  promissory  note  provided  that  if  it  was  not  paid  in  full 
at  maturity,  and  placed  in  the  hands  of  an  attorney  for  collection, 
the  makers  were  to  pay  ten  per  cent  additional  on  principal  and  interest 
due  for  attorneys'  fees,  it  teas  held  that  such  fees  became  due  when, 
after  non-payment  at  maturity,  the  note  was  placed  in  the  hands  of  an 
attorney  for  collection,  and  could  be  recovered  in  the  same  suit. 

Assumpsit,  on  promissory  notes.  Appeal  from  the  Circuit  Court  of 
Kane  County;  the  Hon.  Charles  A.  Bishop,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Reversed  and  remanded. 
Opinion  filed  October  12,  1899.     Rehearing  denied  April  12,  1900. 

Wilbkr,  Eldridok  &  Alden,  attorneys  for  appellant. 

James  Mahkr,  attorney  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 
On  August  7, 1896,  appellant  filed  its  claim  in  the  County 
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Court  of  Kane  County,  against  the  estate  of  Daniel  Danahy, 
deceased,  based  upon  two  promissory  notes,  one  of  which 

is  as  follows : 

"  $3,000.  Denison,  Texas,  August  21,  1891. 

October  30,  1891,  from  date,  without  grace,  we,  or  either 
of  us,  jointly  and  severally  promise  to  pay  to  the  order  of 
the  National  Bank  of  Denison,  three  thousand  dollars,  for 
value  received,  at  the  National  Bank  of  Denison,  Texas, 
with  interest  at  the  rate  of  one  per  cent  per  month,  from 
maturity  until  paid.  If  this  note  be  not  paid  in  full  at 
maturity,  and  placed  in  the  hands  of  an  attorney  for  collec- 
tion, then  I  or  we  agree  to  pay  ten  per  cent  additional  on 
principal  and  interest  due  for  attorneys'  fees. 
No.  2989.  Danahy  &  McDonald." 

The  following  indorsements  were  on  the  back  : 

"  Dec.  22,  1891.  Paid  $260^,  being  balance  on  State 
Nat'i  Bank  stock  turned  in  by  McDonald. 

Dec.  22,  '91.  Paid  $1,000,  being  real  estate  turned  in  by 
McDonald." 

This  second  note  was  for  the  sum  of  $600,  was  dated 
September  18,  1891,  and  became  due  November  1,  1891;  in 
other  respects  it  was  similar  to  the  first  note,  but  it  bore  no 
indorsements. 

Daniel' Danahy  and  Donald  J.  McDonald  were  partners 
as  contractors  under  the  firm  name  of  Danahy  &  McDonald, 
and  in  1890  and  1891  were  engaged  in  certain  work  on  the 
Missouri,  Kansas  and  Texas  Railroad  in  the  Indian  Territory. 
The  consideration  for  the  above  notes  was  money  loaned  by 
the  bank  to  the  firm  of  Danahy  &  McDonald,  to  be  used 
by  them  in  the  transaction  of  the  partnership  business. 

Danahy  never  lived  in  Texas.  At  the  time  the  notes  in 
question  were  given  he  resided  in  Aurora,  Illinois,  where  he 
continued  to  live  from  that  time  until  his  death.  About 
the  time  of  the  execution  of  the  notes  McDonald  assigned 
and  delivered  to  appellant  as  collateral  security,  ten  shares 
of  stock  of  the  State  National  Bank  of  Denison,  Texas. 
This  stock  was  afterward  sold  by  appellant  for  $1,360. 
Out  of  this  amount  the  sum  of  $1,099.05  was  applied  by 
appellant  to  take  up  an  open  account  of  Danahy  &  Mc- 
Donald, and  the  balance,  amounting  to  $260.95,  was  credited 
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on  the  $3,000,  as  shown  by  the  above  indorsement.  About 
December  22,  1891,  McDonald  also  conveyed  to  the  cashier 
of  appellant  certain  real  estate,  and  an  indorsement  of  the 
value  of  the  same  was  also  made  on  said  note.  The  real 
estate,  however,  was  not  sold  until  February  2,  1892,  at 
which  time  appellant  realized  $1,000  from  its  sale.  The 
notes  not  being  paid  at  maturity,  appellant,  on  the  20th  day 
of  December,  1892,  commenced  suit  in  the  United  States  Cir- 
cuit Court  for  the  Northern  District  of  Illinois,  against 
Danahyand  McDonald,  obtaining  service,  however,  upon 
Danahj7  alone.  Upon  the  trial  of  the  case  a  judgment  was 
entered  against  Danahy  for  $3,340,  but  on  appeal  the  United 
States  Circuit  Court  of  Appeals  reversed  the  Circuit  Court 
and  remanded  the  case,  for  the  reason  that  the  declaration 
did  not  show  the  adverse  citizenship  of  plaintiff  and  defend- 
ant, and  therefore  the  court  was  without  jurisdiction. 

The  case  was  redocketed  in  the  Circuit  Court,  but  on  Jan- 
uary 20, 1896,  before  it  came  to  trial,  Danahy  died.  The 
death  of  Danahy  having  been  suggested,  his  executrix, 
Ellen  M.  Danahy,  was  substituted  as  defendant,  and 
entered  her  appearance  in  the  cause.  She  filed  a  plea  in 
abatement,  alleging  that  the  court  was  without  jurisdiction 
and  that  the  action  could  not  be  maintained  against  her  as 
executrix.  On  April  5,  1897,  the  suit  was  dismissed  on 
motion  of  appellant,  and  shortly  afterward  appellant  filed 
its  claim  in  the  County  Court  of  Kane  County  as  aforesaid. 
In  that  court  the  claim  was  disallowed,  and  appellant  pros- 
ecuted its  appeal  to  the  Circuit  Court  of  said  county. 

Upon  the  trial  of  the  cause  in  the  Circuit  Court  the  court 
refused  all  the  instructions  offered  by  appellant,  but  gave 
one  directing  the  jury  to  find  the  issues  for  appellee,  and 
the  jury  having  returned  a  verdict  in  accordance  with  such 
instruction,  judgment  was  entered  against  appellant  for 
costs. 

Appellee  relied  entirely  upon  the  statute  of  limitations  of 
the  State  of  Texas  and  introduced  in  evidence  Art.  3205  of 
the  statutes  of  that  State,  which  is  as  follows : 

"  What  Action  Barred  in  Four  Years. — There  shall  be 
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commenced  and  prosecuted  within  four  years  after  the  cause 
of  action  shall  have  accrued  and  not  afterward,  all  actions 
or  suits  in  court  of  the  following  description :  1.  Actions 
for  debt  where  the  indebtedness  is  evidenced  by  or  founded 
upon  any  contract  in  writing."     #    #    * 

Appellant  objected  to  the  introduction  of  this  section  of 
the  Texas  statute,  and  the  objection  having  been  overruled, 
excepted  to  the  ruling  of  the  court. 

The  principal  contention  of  appellant  is  that  the  court 
erred  in  admitting  in  evidence  the  above  section  of  the  stat- 
ute of  Texas,  and  in  holding  that  the  notes  introduced  in 
evidence  were  barred  by  same. 

"  It  is  a  well  settled  rule  that  personal  contracts  are  to  be 
interpreted  by  the  law  of  the  place  where  they  are  made, 
and  it  is  a  rule  equally  well  settled  that  remedies  on  con- 
tracts are  to  be  regulated  and  pursued  according  to  the  law 
of  the  place  where  the  action  is  instituted  and  not  by 
the  law  of  the  place  of  the  contract.  The  reason  of  this 
rule,  according  to  Story,  Judge,  is  obvious.  *  Courts  of  law,' 
says  he,  '  are  instituted  by  every  nation  for  its  own  con- 
venience and  benefit.  *  *  *  As  a  rule,  statutes  of  lim- 
itation are  to  be  considered  to  fall  within  these  remarks.  In 
cases,  therefore  (except  where  provision  is  otherwise  made 
by  statute),  where  an  action  is  brought  in  one  country  or 
State,  upon  a  contract  made  in  another,  a  plea  of  the  stat- 
ute of  limitations  existing  in  the  place  of  contract  is  not  a 
good  bar,  but  a  plea  of  the  statute  existing:  in  the  country 
or  State  where  the  action  is  brought,  is.  This  rule  is  in 
conformity  with  the  universal  rule  that  as  the  statute  oper- 
ates merely  upon  the  remedy,  the  law  of  the  fo?*um,  and 
not  the  law  of  the  situs  of  the  contract,  controls.'" 
Wood  on  Limitations,  2d  Ed.,  Vol.  1,  Sec.  8.  See  also 
McClunny  v.  Siiliman,3  Peters,  270;  Townsend  v.  Jamison, 
9  Howard,  407. 

Under  the  above  authorities  the  period  of  limitation  fixed 
by  the  statute  of  limitations  of  this  State  must  prevail  in 
this  case  unless  there  is  a  provision  of  our  statute  directing 
otherwise. 

Sec.  20  of  our  limitation  act  provides,  "  When  a  cause  of 
action  has  arisen  in  a  State  or  Territory  out  of  this  State, 
or  in  a  foreign  country,  and,  by  the  laws  thereof,  an  action 
thereon  can  not  be  maintained  by  reason  of  the  lapse  of 
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time,  an  action  thereon  shall  not  be  maintained  in  this 
State."  The  question  arises,  what  is  meant  by  the  phrase, 
"  When  a  cause  of  action  has  arisen,"  as  it  occurs  in  the 
statute  ?  In  the  case  of  Humphrey  v.  Cole,  14  111.  App. 
56,  in  referring  to  the  construction  to  be  put  upon  said 
phrase,  the  following  language  is  used  : 

"  In  Hyman  v.  McVeigh,  decided  by  the  Supreme  Court 
in  1878,  reported  in  Chicago  Legal  Sews,  Vol.  10,  page 
157.  and  mentioned  among  the  unreported  cases  at  the  end 
of  87th  111.,  the  phrase  in  our  statute,  *  When  a  cause  of 
action  has  arisen  in  a  State  or  Territory  out  of  this  State,' 
was  construed.  And  the  court  say  the  words,  *  When  a 
cause  of  action  has  arisen,'  as  they  occur  in  the  statute 
pleaded,  should  be  construed  as  meaning,  when  jurisdiction 
exists  in  the  courts  of  a  State  to  adjudicate  between  the 
parties  upon  the  particular  cause  of  action,  if  properly 
invoked;  or,  in  other  words,  when  the  plaintitf  has  the  right 
to  sue  the  defendant  in  the  courts  of  the  State  upon  the 
particular  cause  of  action,  without  regard  to  the  place  where 
the  cause  of  action  had  its  origin." 

In  the  case  of  Great  Western  Telegraph  Co.  v.  Stubbs, 
55  111.  App.  210,  it  is  said,  u  A  cause  of  action  arises  against 
a  party  where  he  is." 

From  the  above  authorities  it  appears  that  a  cause  of 
action  arises  against  a  party  at  the  place  where  he  is  at  the 
time  of  the  maturity  of  his  obligation,  and  that  therefore 
in  this  case  the  cause  of  action  arose  in  the  State  of  Illi- 
nois, and  consequently  the  statutes  of  limitation  of  the 
State  of  Texas  do  not  apply. 

In  Story  v.  Thompson,  36  111.  App.  370,  the  case  of 
Humphrey  v.  Cole,  supra,  and  Hyman  v.  McVeigh,  supra, 
are  discussed,  and  this  court  there  said  it  could  not  approve 
the  decision  in  Humphrey  v.  Cole,  supra,  as,  to  hold  the 
rule  there  announced,  #would  be  to  entirely  nullify  section 
83  of  the  limitation  act.     It  is  further  there  said : 

*4  If  a  cause  of  action  accrues  or  arises  in  all  cases  where 
the  debtor  resides,  or  may  go,  then  the  above  section  can 
have  no  practical  value;  Sec.  20  repeals  it;  but  we  do  not 
so  interpret  it.  *  *  *  Both  the  maker  of  the  note  and 
the  payee  resided  outside  the  State  of  Illinois  when  the 
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cause  of  action  accrued,  and  till  after  the  bar  in  the  other 
State  was  established.  The  expressions  of  the  Supreme 
Court  in  that  case  (Hyraan  v.  McVeigh,  supra,)  and  quoted 
in  1^  111.  App.  supra,  were  made  with  reference  to  the  facts 
in  that  case,  but  nave  no  application  here." 

In  the  above  case  (Story  v.  Thompson)  the  payees  of  the 
notes  sued  on  were  residents  of  this  State  when  the  notes 
were  made  and  when  they  became  due,  and  the  maker  was 
a  non-resident  at  both  times,  and  it  was  therefore  held  that 
the  notes  were  not  barred  by  the  statutes  of  this  State,  and 
that  the  maker  could  be  sued  in  this  State,  although  they 
would  have  been  barred  by  the  statute  of  limitations  of  the 
State  in  which  he  resided.  The  case  before  us,  however,  is 
not  similar  to  any  of  those  cited;  for  in  this  case,  the  maker 
resided  in  this  State  both  at  the  time  the  notes  were  given 
and  when  they  fell  due,  while  at  both  of  said  times  the 
payee  resided  in  Texas;  and  the  statute  must  therefore  be 
applied  to  the  facts  as  they  exist  here. 

In  the  case  of  Berry  v.  Krone,  46  111.  App.  82,  the  follow- 
ing language  is  used  in  reference  to  the  limitation  act : 

"  It  will  be  seen  that  by  the  second  paragraph  of  section 
18  it  is  provided  that  the  preceding  provisions  are  not  to 
apply  to  any  case  where  neither  debtor  nor  creditor 
resides  in  the  State  when  the  cause  of  action  accrues. 
Section  20,  then,  applies  to  cases  not  covered  by  section  18; 
that  is,  to  cases  where  both  debtor  and  creditor  were  non- 
residents when  the  cause  of  action  accrued.  It  can  not  be 
supposed  that  the  legislature  intended  by  section  20  to  nul- 
lify and  sweep  away  the  provision  contained  in  section  18, 
and  yet  this  is  what  has  been  done,  unless  section  20  is  con- 
strued to  apply  only  to  those  cases  which  are,  by  the  latter 
clause  of  section  18,  carved  out  and  excepted  from  its  oper- 
ation." 

We  are  therefore  of  opinion  from  a  consideration  of  the 
authorities,  that  the  statute  of  limitations  of  the  State  of 
Texas  was  improperly  admitted  in  evidence  in  this  case. 

Upon  the  trial  of  the  case,  appellant  offered  in  evidence 
a  copy  of  a  petition,  properly  authenticated,  filed  by  Dan- 
iel Danahy  on  December  9,  1891,  in  the  Circuit  Court  of 
Jackson  County,  Missouri,  against  McDonald,  for  the  pur- 
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pose  of  closing  up  their  partnership  affairs.  The  petition 
alleged,  among  other  things,  that  McDonald  had  purchased 
ten  shares  of  stock  of  the  State  National  Bank  of  Denison, 
Texas,  paying  therefor  the  sum  of  $1,300  out  of  the  part- 
nership funds,  and  taking  the  title  to  the  same  in  his  own 
name,  and  that  he  had  bought  a  one-third  interest  in  cer- 
tain real  estate  in  Denison,  Texas,  for  which  he  had  used 
money  of  the  partnership.  The  admission  of  this  petition 
in  evidence  was  objected  to  by  appellee  on  the  ground  that 
it  was  incompetent  and  in  no  manner  connected  with  the 
claim  in  the  case.  The  objection  was  sustained  by  the 
court,  and  appellant  excepted. 

It  appeared  from  the  evidence  that  the  property  above 
mentioned  was  pledged  to  appellant  as  collateral  security 
for  the  payment  of  the  notes  in  question  and  an  open  ac- 
count, and  that  the  same  was  subsequently  sold  and  the 
proceeds  applied  on  the  partnership  debt.  There  was  a 
question  as  to  whether  or  not  the  payments  on  the  $3,000 
note  shown  by  the  indorsement  thereon  were  made  by  the 
partnership  or  not.  The  petition  should  therefore  have 
been  admitted  in  evidence  as  bearing  upon  the  question  as 
to  whether  the  payments  were  made  by  the  partnership  out 
of  the  partnership  assets,  or  by  McDonald  individually  out 
of  his  own  funds. 

The  notes  in  question  in  this  case  each  contained  the  pro- 
vision that  "  If  this  note  be  not  paid  in  full  at  maturity  and 
placed  in  the  hands  of  an  attorney  for  collection,  then  I  or 
we  agree  to  pay  ten  per  cent  additional  on  principal  and 
interest  due  for  attorney's  fees."  The  court,  however, 
refused  to  admit  any  evidence  upon  the  question  of  attor- 
ney's fees.  This  action  of  the  court  was  erroneous.  The 
amount  of  the  fees,  being  a  certain  per  cent  of  the  principal 
and  interest  of  the  notes,  was  fixed,  and  could  be  determined 
by  simple  calculation.  The  payment  of  attorney's  fees  was 
made  a  part  of  the  contract,  and  if  appellant  was  entitled  to 
recover  at  all  in  this  suit,  such  fees  became  due  when,  after 
non-payment  at  maturity,  the  notes  were  placed  in  the 
hands  of  an  attorney  for  collection,  and  if  reasonable,  could 
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be  recovered  in  the  same  suit.    Barton  v.  Farmers  and 
Merchants  National  Bank,  122  111.  352. 

For  the  errors  above  indicated,  the  judgment  in  this  case 
will  be  reversed  and  the  cause  remanded  for  another  trial. 
Beversed  and  remanded. 


89    looi     Marsden  Company  v.  John  Johnson,  a  minor,  etc. 

105        oof 

1.  Master  and  Servant—  Duty  of  the  Master  Toward  Inexperi- 
enced Servants. — It  is  the  duty  of  the  master  who  sets  an  inexperienced 
servant  of  immature  years  to  work  upon  dangerous  machinery  to  give 
him  such  notice  and  instruction  as  is  reasonably  required  by  his  youth 
and  inexperience  to  avoid  the  danger;  but  this  does  not  absolve  the  serv- 
ant from  the  exercise  of  such  care  and  caution  for  his  own  safety  as 
one  of  his  years  and  discretion  is  ordinarily  expected  to  use  and  employ. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Winnebago  County;  the  Hon.  Charles  E.  Fuller,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1899.  Reversed. 
Opinion  filed  October  12,  1899.    Rehearing  denied,  April  10, 1900. 

Arthur  H.  Frost  and  Robert  G.  MoEvoy,  attorneys  for 

appellant. 

J.  E.  Goemble  and  W.  H.  Sizer,  Jr.,  attorneys  for  appel- 
lee. 

Mr.  Presiding  Justice  Crabtreb  delivered  the  opinion  of 
the  court. 

This  was  an  action  on  the  case  to  recover  damages  for 
injuries  sustained  by  appellee  while  working  for  appellant, 
on  a  machine  called  "  an  extractor,"  used  for  the  purpose  of 
extracting  the  pith  from  corn  stalks.  There  was  a  trial  by 
jury  resulting  in  a  verdict  and  judgment  in  favor  of  appel- 
lee for  $700.  A  motion  for  new  trial  was  overruled  and  the 
defendant  prosecutes  this  appeal. 

The  negligence  charged  in  the  declaration  was  that  appel- 
lant permitted  the  machine  upon  which  appellee  was  set  to 
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work  to  be  and  remain  in  an  uncovered,  exposed  and  unsafe 
condition,  and  allowing  it  to  be  in  bad  order  so  as  to  per- 
mit corn  stalks  to  become  lodged  therein  in  such  a  manner 
as  to  interfere  with  its  proper  use  and  operation,  and  that 
while  appellee,  was  operating  the  machine  a  corn  stalk 
became  lodged  therein,  and  appellee,  in  the  exercise  of  due 
care  attempted  to  remove  the  same,  and  by  reason  of  the 
exposed  and  unsafe  condition  of  the  machine  got  his  left 
hand  caught  between  two  of  the  wheels  thereof,  whereby 
it  was  so  cut  and  maimed  as  to  necessitate  the  amputation 
of  three  of  his  fingers,  etc.  An  additional  count  charged 
negligence  in  failing  to  instruct  plaintiff  in  the  clangers 
incident  to  the  operation  of  the  machine,  and  avers  his  own 
want  of  knowledge  thereof. 

Appellee  was  a  minor  about  sixteen  years  old,  and  had 
been  employed  in  appellant's  factory  a  little  over  five 
days,  four  of  which  he  had  been  engaged  in  operating  a 
machine  for  sawing  corn  stalks,  but  the  day  before  he  was 
hurt  he  was  set  to  work  on  the  extractor,  which  he  oper- 
ated all  that  day,  and  the  following  day,  until  he  received 
the  injury  complained  of;  the  entire  time  he  worked  upon 
the  extractor  being  one  day  and  two  hours.  As  we  under- 
stand it,  this  machine  was  provided  with  three  sets  of  roll- 
ers working  inwardly  toward  a  common  center,  in  which 
were  rapidly  driven  hollow  nozzles.  In  operating  the 
machine,  short  pieces  of  corn  stalks  were  put  through  the 
different  sized  holes  in  the  top  plate  of  the  machine,  from 
whence  they  go  to  the  feed  rollers  and  are  drawn  through 
the  nozzles.  By  this  means  the  6heath  is  taken  from  the 
corn  stalk  and  the  pith  is  thereby  extracted. 

When  set  to  work  on  this  machine  appellee  was  instructed 
by  appellant's  foreman  as  to  the  manner  in  which  he  should 
feed  it,  but  the  evidence  does  not  show  that  any  instruction 
was  given  as  to  what  should  be  done  in  case  a  corn  stalk 
should  become  lodged  so  as  to  clog  the  machine,  or  that 
there  was  any  danger  in  the  operation. 

On  the  second  day  of  appellee's  work  upon  the  extractor 
while  operating  the  same,  a  piece  of  corn  stalk  fed  into 
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the  machine,  became  lodged  or  displaced  in  one  of  the 
sets  of  rollers,  and  appellee  to  remove  the  same  placed 
his. left  hand  in  and  under  the  top  of  the  machine,  directly 
into  a  set  of  these  revolving  rollers  and  thereby  his  fingers 
were  caught  and  crushed.  There  is  no  dispute  as  to  the 
manner  in  which  the  accident  occurred,  the  only  question 
is,  whether  or  not  upon  the  facts  appellee  has  shown  a  right 
of  recovery.  We  are  of  opinion  the  evidence  entirely  fails 
to  show  that  the  machine  was  out  of  order  or  in  a  danger- 
ous condition  when  operated  by  one  having  due  regard  for 
his  own  safety,  or  that  it  ought  to  have  been  covered  to 
prevent  accident.  Counsel  for  appellee  place  their  entire 
claim  to  a  right  of  recovery  upon  the  proposition  that  appel- 
lee was  not  property  instructed  as  to  the  dangers  incident 
to  the  running  of  the  machine.  The  authorities  cited  by 
them  fully  sustain  the  proposition,  that  it  is  the  duty  of  a 
master  who  sets  an  inexperienced  servant,  of  immature 
years,  to  work  upon  dangerous  machinery,  to  give  him  such 
notice  and  instruction  as  is  reasonably  required  by  his  youth 
and  inexperience  to  avoid  the  danger.  This  principle  is 
based  upon  good  sense,  is  just  and  humane,  and  is  too  well 
settled  to  be  a  subject  of  controversy.  But  this  principle 
does  not  absolve  the  servant  from  the  exercise  of  such  care 
and  caution  for  his  own  safety  as  one  of  his  years  and  dis- 
cretion is  ordinarily  expected  to  use  and  employ.  Even  a 
young  child  knows  if  he  puts  his  hand  in  the  fire  he  will  be 
burned,  or  that  if  he  gets  in  the  way  of  a  moving  team  or 
street  car  he  will  get  hurt.  A  boy  sixteen  years  old,  if  of 
ordinary  intelligence,  is  possessed  of  sufficient  discretion 
to  avoid  obvious  and  apparent  danger  and  certainly  must 
know  if  he  puts  his  fingers  into  revolving  rollers  of  the 
character  of  those  in  the  machine  in  question  he  can  not 
escape  injury.  It  would  hardly  occur  to  appellant,  or  its 
foreman,  as  necessary  to  warn  appellee  not  to  put  his  fin- 
gers into  those  revolving  rollers.  The  danger  appears  to 
have  been  patent  and  obvious  to  the  most  casual  observer, 
as  it  seems  to  us,  and  hence  we  are  of  the  opinion  it  was 
not  negligence  on  the  part  of  appellant  not  to  have  given 
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this  warning.  Unfortunate  as  was  the  accident  to  appellee, 
we  think  it  was  attributable  to  his  own  want  of  care  for  his 
own  safety.  If  we  are  correct  in  this  view — and  a  careful 
examination  of  the  entire  evidence  has  brought  us  to  this 
conclusion — appellee  has  not  established  a  cause  of  action 
against  appellant  and  is  not  entitled  to  recover. 

Holding  as  we  do,  that  upon  the  facts  appellee  can  not 
recover,  it  is  unnecessary  to  consider  or  discuss  other  alleged 
errors  in  the  record. 

The  judgment  will  be  reversed. 

Finding  of  Facts,  to  be  made  a  part  of  the  judgment. 
We  find  as  a  fact  th^t  appellee  was  injured  in  conse- 
quence of  his  own  carelessness  and  negligence,  and  not  as  a 
result  of  any  negligence  on  the  part  of  appellant.  That 
appellee  failed  to  exercise  such  ordinary  care  and  caution  for 
his  own  safety  as  one  of  his  years  and  discretion  would 
ordinarily  be  expected  to  use  and  exercise  under  similar  cir- 
cumstances, and  that  in  consequence  thereof  he  received 
the  injuries  complained  of. 


George  Whitham  et  ah  v.  The  People,  for  use  of,  etc. 

1.  Declaration— By  an  Outside  Party  on  a  Conservator's  Bond, — 
A  declaration  by  an  outside  party  upon  a  conservator's  bond  does  not 
disclose  a  cause  of  action.  Such  a  bond  is  given  for  the  use  of  the  ward, 
and  not  for  the  purpose  of  securing  any  outside  parties. 

Debt,  on  a  conservator's  bond.  Appeal  from  the  Circuit  Court  of 
Livingstone  County;  the  Hon.  John  H.  Moffett,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Reversed.  Opinion  filed 
October  12,  1899.  -  Rehearing  denied  April  6,  1900. 

A.  0.  Norton  and  F.  W.  Winkler,  attorneys  for  appel- 
lants. 

Arthur  Keithley,  attorney  for  appellees. 
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Mr.  Presiding  Justice  Crabtree  delivered  the  opinion 
of  the  court. 

This  was  an  action  of  debt,  brought  in  the  name  of  the 
people,  for  the  use  of  Kingman  &  Co.,  against  appellant  as 
conservator  of  E.  G.  Eichter,  an  insane  person,  and  also 
against  William  Gamblin  and  W.  P.  Corbin,  sureties,  on  the 
bond  of  said  Whitham  as  such  conservator. 

The  claim  of  appellees  is  based  upon  the  alleged  sale  by 
Whitham  of  a  corn  sheller  belonging  to  Eichter,  and  upon 
which  Kingman  &  Co.  held  a  chattel  mortgage. 

The  declaration  set  out  the  conservator's  bond  and  alleged 
as  a  breach  thereof,  that  Whitham  sold  the  corn  sheller  in 
controversy,  and  refused  to  pay  over  the  proceeds  thereof 
to  Kingman  &  Co.  There  was  a  demurrer  to  the  declara- 
tion, which  was  overruled.  Defendants  thereupon  filed 
four  pleas;  a  demurrer  was  sustained  to  the  first  and  third 
and  overruled  as  to  the  second  and  fourth.  The  defendants 
withdrew  the  second  plea,  leaving  only  the  fourth,  which 
set  up  as  a  defense  that  Eichter  was  insane  at  the  time  he 
gave  the  mortgage  and  was  incapable  of  transacting  busi- 
ness. Appellees  filed  a  replication  to  the  fourth  plea,  alleg- 
ing that  the  mortgage  referred  to  was  executed  by  E.  G. 
Eichter  to  secure  three  certain  promissory  notes  executed 
by  said  Eichter  to  said  Kingman  &  Co.,  and  that  the  said 
mortgage  and  three  notes  were  executed  by  said  Eichter 
simultaneously,  and  as  a  part  of  one  entire  transaction,  and 
that  on  March  4,  1S96,  said  Kingman  &  Co.  filed  its  decla- 
ration in  the  County  Court  of  Peoria  County,  Illinois, 
declaring  upon  said  three  notes,  whose  aggregate  amount 
did  not  exceed  the  sum  of  8700,  and  that  in  said  suit  the 
said  E.  G.  Eichter,  by  his  conservator,  George  Whitham,  one 
of  the  defendants  herein,  filed  pleas  in  said  suit  in  defense 
thereof,  upon  which  pleas  issues  were  joined,  and  that  after- 
ward said  suit  came  on  for  a  hearing  before  the  said  court, 
whereupon  said  George  Whitham  withdrew  his  said  plea, 
and  upon  said  hearing  the  issues  were  found  for  said  plaint- 
iff, and  judgment  was  rendered  by  said  court  in  said  cause, 
and  upon  said  notes  in  favor  of  said  Kingman  &  Co.,  and 
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against  the  said  E.  Gk  Richter  for  the  full  amount  thereof 
and  for  costs  of  suit,  which  judgment  then  and  still  remains 
in  full  force  and  effect,  and  that  by  reason  of  said  judg- 
ment and  the  matters  and  things  adjudicated  therein  the 
defense  sought  to  be  interposed  by  the  defendants  is  now 
res  adjudicator  etc. 

A  demurrer  to  this  replication  was  overruled  and  the 
defendants  elected  to  stand  by  their  demurrer.  Thereupon 
the  cause  was  heard  by  the  court  by  agreement,  the  issues 
found  for  the  plaintiff  on  the  replication  to  the  fourth  plea 
(as  stated  in  the  record),  and  the  plaintiff's  damages 
assessed  at  $300.  The  court  thereupon  rendered  judg- 
ment against  appellants  for  $800  debt  (the  penalty  of  the 
bond),  and  $300  damages,  and  the  defendants  appeal  to  this 
court. 

We  are  of  the  opinion  that  the  declaration  did  not  dis- 
close a  cause  of  action.  The  conservator's  bond  was  given 
for  the  use  of  the  ward,  Richter,  and  not  for  the  purpose 
of  securing  any  outside  parties.  There  was  no  breach  of 
the  conditions  of  the  bond  for  which  the  sureties  were  lia- 
ble. If  Whitham  wrongfully  converted  to  his  own  use  any 
property  belonging  to  Kingman  &  Co.,  he  might  be  person- 
ally liable  to  them,  but  not  on  his  bond  as  conservator.  If 
he  accounted  for  the  proceeds  of  the  corn  sheller  as  a  part 
of  Richter's  estate,  Kingman  tfc  Co.  could  have  applied  to 
the  County  Court  for  an  order  on  the  conservator  to  pay 
such  proceeds  to  them,  but  we  do  not  see,  in  any  event,  how 
the  sureties  were  jointly  liable  with  the  conservator  for 
any  breach  of  the  conditions  of  the  bond,  under  the  facts 
set  forth  in  the  declaration  and  appearing  in  the  evidence. 

The  demurrer  to  the  declaration  should  have  been  sus- 
tained. But  the  fact  that  it  was  overruled  will  not  entitle 
the  plaintiff  to  judgment  if  the  declaration  is  insufficient  to 
support  such  judgment.  While  it  may  be  doubtful  whether 
the  defendants'  demurrer  to  plaintiffs'  replication  to  the 
fourth  plea,  could  be  carried  back  to  the  declaration,  we 
deem  that  question  not  of  sufficient  importance  to  require 
discussion.     The  assignment  of  errors  that  the  judgment  is 
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contrary  to  law  sufficiently  presents  the  question  whether, 
upon  the  whole  record  the  plaintiff  is  entitled  to  judgment, 
and  we  hold  that  the  judgment  must  be  reversed  because 
the  declaration  does  not  set  forth  a  cause  of  action,  and  is 
entirely  insufficient  to  support  the  judgment.  Under  this 
view  of  the  case  it  is  unnecessary  to  discuss  the  question  of 
res  adjudicata,  to  which  a  large  part  of  the  arguments  of 
counsel  on  both  sides  is  devoted. 
For  the  reason  given  the  judgment  must  be  reversed. 


Mutual  Wheel  Co.  v.  Walter  J.  Mosher. 

1.  Ordinary  Care— Lack  of.  Will  Bar  a  Recovery,— Where  a  party 
was  not,  at  the  time  of  his  injury,  in  the  exercise  of  ordinary  care  for 
his  own  safety,  he  is  not  entitled  ib  recovery. 

Action  In  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Rock  Island  County;  the  Hon.  Frank  Ramsey,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1899.  Reversed,  with  a 
finding  of  facts.  Opinion  filed  October  12,  1899.  Rehearing  denied. 
Opinion  modified  and  refiled  April  11,  1900. 

Sweeney  &  Walker,  attorneys  for  appellant. 

J.  T.  Kenworthy  and  S.  R.  Kenworthy,  attorneys  for 
appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court 
This  was  a  suit  brought  by  appellee  against  appellant  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
received  by  him  in  falling  through  a  hole  from  which  a 
trap  door  had  been  removed,  in  the  engine  room  of  the  lat- 
ter, while  attending  to  his  duties  as  night  watchman. 

Appellant  was,  at  the  time  of  the  accident  and  had  been 
for  some  time  prior  thereto,  operating  a  factory  for  the 
purpose  of  manufacturing  wheels.  Prior  to  the  time  of 
the  accident,  appellee  had  been  in  the  employment  of  appel- 
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lant  in  several  different  capacities,  with  indifferent  success, 
and  on  May  1,  1895,  after  he  had  been  out  of  employment 
for  some  time,  appellant  employed  him  as  night  watchman, 
which  position  he  was  tilling  at  the  time  of  the  accident, 
which  occurred  about  five  o'clock  on  Monday  morning, 
March  23, 1896. 

As  night  watchman  he  went  on  duty  at  six  o'clock  in  the 
evening  and  remained  until  seven  o'clock  in  the  morning. 
It  was  his  duty  to  see  that  everything  was  all  right  around 
the  shop  with  reference  to  fire  and  trespassers;  to  close 
doors  and  windows  which  may  have  been  left  open;  to  go 
through  the  building  every  hour,  from  six  o'clock  in  the 
evening  until  five  o'clock  in  the  morning,  and  to  take  care 
of  the  place  in  a  general  way.  He  was  required  to  sweep 
the  engine  room  every  night,  and  there  being  no  special 
time  designated  for  it,  it  was  his  custom  to  do  this  in  the 
morning,  after  he  had  made  his  last  trip  through  the 
building. 

The  engine  room  was  forty-seven  feet  long,  east  and  west, 
and  fifteen  feet  wide,  and  was  lighted  by  eight  windows, 
two  in  the  east  end  of  the  room,  two  in  the  west  and  four 
in  the  south.  In  the  center  of  the  room,  at  the  west  end, 
was  the  engine,  and  south  of  it,  extending  a  little  further 
east,  was  the  wheel  pit,  which  was  protected  by  a  box  on 
the  east  and  south.  Directly  east  of  the  wheel  was  the 
hole  in  the  floor  through  which  defendant  fell.  This  hole 
was  fourteen  and  one-half  by  twenty-two  inches,  and  was 
usually  covered  by  a  trap  door  of  pine  flooring.  Some  six 
inches  east  of  the  trap  door,  and  about  thirty-one  inches 
apart,  were  two  posts,  six  by  eight  inches  in  size,  which 
extended  from  the  floor  to  the  ceiling,  and  supported  an 
"idler"  for  the  belt  operated  by  the  fly  wheel.  This  belt 
extended  from  the  wheel  up  to  the  "  idler,"  at  an  angle  of 
forty-five  degrees,  and  was  four  feet  six  inches  above  the 
floor  at  the  west  side  of  the  trap  door  and  five  feet  six 
inches  at  the  west  side  of  the  posts.  Appellee  made  his 
headquarters  in  this  room,  generally  sitting  at  the  east  end 
of  the  room,  but  sometimes  occupying  a  chair  near  the 
north  one  of  the  two  posts.    At  the  time  the  accident  is 
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alleged  to  have  occurred,  appellee  states  that  he  had  com- 
pleted his  rounds  for  the  night,  and  having  set  his  lantern 
near  the  middle  of  the  floor,  was  sweeping  the  engine  room; 
that  in  doing  this  he  was  walking  backwards  between  the 
two  posts,  when  he  stepped  through  the  hole  and  struck 
his  back  on  the  edge  of  the  opening,  and  received  injuries 
which  permanently  disabled  him;  that  there  was  no  one 
present  at  the  time  of  the  accident;  that  he  drew  himself 
out  of  the  hole  and  afterward  went  home;  that  he  suffered 
pain  constantly  that  day,  but  did  not  see  a  physician  until 
the  following  day,  when  he  called  upon  one  at  his  office. 
This  suit  was  brought  on  the  25th  day  of  July,  1896,  and 
trial  was  had  in  March,  1899.  The  jury  gave  a  verdict  in 
favor  of  appellee  for  $4,716.66$;  and  a  motion  for  a  new 
trial  having  been  overruled,  judgment  was  entered  for  that 
amount. 

The  principal  reason  assigned  by  appellant  for  the  re- 
versal of  the  judgment  is,  that  the  verdict  in  this  case  was 
not  sustained  by  the  evidence.  The  record  is  quite  volu- 
minous, and  a  large  portion  of  the  evidence  contained  in  it 
was  devoted  to  the  question  whether  or  not  appellee  was 
guilty  of  contributory  negligence  in  bringing  about  the 
accident  complained  of.  Appellee  testified  that  he  never 
knew  there  was  a  trap  door  at  the  place  in  question,  and 
that  he  had  swept  directly  over  the  place  on  the  Saturday 
morning  prior  to  the  accident.  It  appeared,  however,  that 
the  door  had  been  removed  on  Friday  afternoon  by  the  assist- 
ant engineer,  who  went  below  the  floor,  first  to  shut  off  the 
water  pipes,  and  a  second  time  to  raise  the  valve  and  turn 
the  water  on  again.  When  he  came  from  under  the  floor  a 
second  time  it  was  a  little  after  six  o'clock,  and  at  that 
time  appellee  was  in  the  engine  room.  Four  witnesses  tes- 
tify that  they  saw  the  door  off  on  the  occasions  when  they 
visited  the  engine  room  from  the  time  it  was  first  removed 
on  Friday  afternoon  until  the  time  of  the  accident  on  the  fol- 
lowing Monday  morning.  If  such  was  the  fact  it  is  hardly 
probable  that  plaintiff,  who  went  in  there  before  dark  and 
came  away  after  daylight,  during  the  time  the  door  was  off, 
could  have  failed  to  notice  it,  and  it  would  have  been  abso- 
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lutely  impossible  for  him  to  have  swept  over  the  spot  on 
Saturday  morning  without  seeing  the  hole. 

It  also  appeared  from  the  evidence  of  two  witnesses  that 
on  other  occasions  they  went  into  and  came  out  of  the  hole 
while  appellee  was  present  in  the  room.  The  greater  weight 
of  the  proof  showed  that  appellee  knew  of  the  existence  of 
the  trap  door.  It  also  showed  that  the  door  was  open  and 
the  hole  exposed  from  Friday  afternoon  until  the  time  of 
the  accident.  This  was  evidently  the  view  taken  by  the 
jury,  as  they  found  specially  that  the  trap  door  or  hole  in 
question,  when  open  was  in  plain  view,  and  also  that  the 
trap  door  was  off  and  the  hole  exposed  to  view  Friday 
afternoon  and  Saturday  and  Sunday  before  the  accident. 

It  also  appeared  from  a  preponderance  of  the  evidence 
that  the  trap  door,  during  the  time  the  hole  was  open  was 
lying  east  of  it,  right  between  the  two  upright  posts.  If 
such  were  the  case  appellee  could  not  have  swept  between  the 
posts  without  noticing  it  and  could  not  have  walked  back- 
ward without  stepping  upon  the  cover  and  thereby  being 
notified  of  danger. 

Without  going  further  into  details  of  the  proof,  it  is  suf- 
ficient to  say  that  we  are  of  opinion  that  it  appears  from 
a  clear  preponderance  of  the  evidence  that  appellee,  at  the 
time  of  the  alleged  accident  knew  of  the  trap  door,  and 
was  not  at  the  time  in  the  exercise  of  ordinary  care  for  his 
own  safety.  Under  such  circumstances  he  was  not  entitled 
to  recover  a  judgment  against  appellant  for  damages. 

The  judgment  of  the  court  below  will  therefore  be 
reversed,  but  as  in  our  opinion  the  evidence  was  not  suffi- 
cient to  sustain  a  judgment  in  favor  of  appellee,  the  cause 
will  not  be  remanded. 

Finding  of  Facts*  to  be  incorporated  in  the  judgment. 

We  find  that  appellee  knew  of  the  existence  of  the  trap 
door  mentioned  in  the  evidence,  prior  to  the  occurrence  of 
the  accident  through  which  he  claims  to  have  received  the 
injuries  complained  of,  and  that  at  the  time  of  such  acci- 
dent he  was  not  in  the  exercise  of  ordinary  care  for  his 
own  safety. 
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George  Caldwell  v.  Estate  of  Jacob  Guyer. 

1.  Contracts— Proper  to  be  Allowed  Against  the  Estate  of  a  Deceased 
Person, — A  person  placed  notes  to  the  amount  of  $5,500  in  the  hands  of 
his  attorney,  with  directions  to  use  the  proceeds  in  settling  and  adjusting 
a  difficulty  growing  out  of  the  conveyance  of  land  by  him,  and  to  have 
as  compensation  for  his  services  one-half  of  whatever  sum  he  could 
realize  from  the  settlement  less  than  said  $5,500,  giving  to  his  nephew, 
the  appellant,  the  other  half  of  the  sum  which  his  said  attorney  might 
be  able  to  save  out  of  the  said  notes,  as  compensation  for  services 
rendered  by  such  nephew.  It  was  held  that  the  transaction  was  suf- 
ficient upon  which  to  base  a  claim  by  the  nephew  for  allowance  against 
the  estate  of  such  person. 

Claim  In  Probate.— Appeal  from  the  Circuit  Court  of  Peoria  County; 
the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1899.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  February  1,  1900.    Rehearing  denied  April  12, 1900. 

Newton  Wyeth  and  James  A.  Cameron,  attorneys  for 
appellant. 

Jambs  H.  Sedgwick,  attorney  for  appellee. 

Mr.  Presiding  Justice  Grabtrbe  delivered  the  opinion  of 
the  court. 

Appellant  filed  his  claim  in  the  County  Court  against  the 
estate  of  Jacob  Guyer,  deceased,  to  recover  $950  alleged  to 
be  due  him  under  a  written  contract  which  appears  in  the 
evidence. 

The  claim  was  disallowed  in  the  County  Court,  and  the 
plaintiff  appealed  the  case  to  the  Circuit  Court.  Upon 
leave  granted  he  filed  an  amended  claim,  adding  $25  for 
items  of  services  appearing  in  the  bill  of  particulars.  A  jury 
was  waived  and  the  cause  tried  by  the  court,  with  the  result 
that  the  claim  was  allowed  as  to  the  items  amounting  to 
$25  and  rejected  as  to  the  $950,  and  the  plaintiff  brings 
the  case  to  this  court  by  appeal,  judgment  having  been 
entered  according  to  the  court's  findings. 
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We  have  no  doubt  as  to  the  propriety  of  the  court's 
action  in  allowing  the  $25,  the  only  question  being  whether 
the  $950  should  not  also  have  been  allowed. 

Without  going  into  specific  details,  it  is  sufficient  to  state, 
in  a  general  way,  that  Guyer,  as  appears  by  the  evidence, 
in  his  lifetime  had  some  trouble  with  one  Peck  in  reference 
to  a  160  acre  farm  which  Guyer  had  deeded  to  Peck,  as  it 
would  seem  under  a  misapprehension  as  to  the  effect  of 
certain  deeds  executed  by  Guyer  to  Peck.  Dan  E.  Sheen, 
an  attorney  at  law,  was  employed  by  Guyer  to  straighten 
out  the  matter  and  obtain  a  reconveyance  of  the  farm.  A 
written  contract  was  entered  into  between  Guyer  and  Sheen 
as  to  his  employment  and  the  compensation  to  be  paid  Sheen 
for  his  services,  but  we  deem  it  unnecessary  to  set  it  out,  as  it 
was  abrogated  by  a  later  contract  between  the  same  parties. 
The  efforts  of  Sheen  to  secure  a  settlement  were  successful, 
and  he  testifies  that  Guyer  and  plaintiff  came  to  his  office 
and  the  former  said  he  was  informed  that  Sheen  had  about 
completed  the  settlement  with  Peck,  and  that  he,  Guyer, 
thought  Sheen  was  getting  a  pretty  big  fee  and  could  afford 
to  be  generous  in  the  matter,  and  that  Caldwell  had  been 
performing  services  for  him.  At  this  point  the  court  sus- 
tained an  objection  to  the  further  testimony  of  Mr.  Sheen 
as  to  what  Guyer  said  about  Caldwell's  services,  but  the 
result  of  the  interview  was  that  a  written  contract  was 
signed  by  Guyer,  which  was  as  follows: 

"  In  the  place  of  any  agreement  heretofore  made,  I  agree 
as  follows : 

I  have  placed  in  the  hands  of  Dan  R.  Sheen  three  notes, 
being  $3,000,  signed  by  James  D.  Peck,  $500,  signed  by 
Edward  Mansfield,  anil  $2,000  signed  by  John  Shelley, 
being  in  all  $5,500,  and  authorize  him  to  deliver  as  many 
or  as  few  of  them  as  he  sees  fit,  in  the  purchase  of  the  160 
acres  I  deeded  to  James  D.  Peck,  being  the  S.  W.  J  of 
section  32-10-6,  Peoria  county,  111.,  he  to  have  as  compen- 
sation one-half  of  whatever  sura  he  can  realize  from  such 
settlement  less  than  said  $5,000,  and  I  give  to  my  nephew, 
George  Caldwell,  the  other  half  of  said  amount  that  he  may 
sa ve  out  of  said  $5,500,  which  I  am  to  pay  for  the  title  to 
said  lands,  as  compensation  to  said  Caldwell  for  services  he 
has  rendered  to  me. 
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In  addition  to  performing  said  services,  said  Sheen  is  to 
settle  all  matters  between  said  Peck  and  I,  and  procure  an 
assignment  to  me  of  a  lease  given  by  said  Peck  for  two 
years  on  said  property,  his  compensation  for  all  said  matters 
to  be  the  amount  he  may  make  on  said  settlement  with  said 
Peck. 

Sept.  1,  1894.  Signed,        J.  Guyer." 

Sheen  proceeded  with  the  settlement  and  by  September 
3,  1894,  had  consummated  it  to  the  satisfaction  of  Guyer, 
and  whereby  $1,900  was  saved  out  of  the  $5,500,  one-half 
of  which  sum  of  $1,900  was,  by  the  written  agreement,  to 
go  to  Sheen  and  the  other  half  to  Caldwell.  Guyer,  how- 
ever, made  a  settlement  with  Sheen  for  $600,  and  the 
balance  of  the  securities  in  the  hands  of  the  latter  were 
returned  to  Guyer  and  Caldwell  got  nothing. 

The  evidence  clearly  shows  that  claimant  had  for  many 
years  been  performing  services  for  Guyer,  the  value  of 
which  the  latter  recognized  by  frequently  expressing  the 
intention  of  buying  Caldwell  a  farm  to  compensate  him 
therefor.  Various  farms  were  looked  at  by  Guyer  with 
this  purpose  in  view,  but  nothing  was  done  in  the  way  of  a 
purchase.  "We  think  the  contract  with  Sheen  was  made 
upon  a  sufficient  consideration,  and  fixed  the  value  of  appel- 
lant's compensation  when  the  amount  saved  by  Sheen  out  of 
the  Peck  compromise  could  be  ascertained. 

Jacob  Guyer  himself  frequently  recognized  the  binding 
obligation  of  this  contract,  as  appears  from  the  testimony  of 
his  brother,  Lazarus  Guyer,  and  his  nephew,  Edward  H. 
Guyer.  The  latter  testifies  that  the  deceased  told  him  "  he 
owed  plaintiff  for  what  the  latter  had  done  for  him  and 
that  he  owed  him  under 'the  settlement  with  Mr.  Sheen, 
but  that  he  did  not  want  to  pay  him  in  money;  that  he 
intended  to  buy  him  a  farm,  which  would  be  of  some  benefit 
to  him."     But  he  never  bought  plaintiff  the  farm. 

Some  evidence  was  offered  on  the  part  of  the  defendant 
to  show  that  the  mind  of  Jacob  Guyer  was  impaired  by  age 
and  his  memory  defective.  No  doubt  this  testimony  was 
introduced  for  the  purpose  of  attempting  to  invalidate  the 
oontract.    We  think  it  was  entirelv  insufficient.    While 
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Mr.  Guver  was  an  old  man  and  no  doubt  at  times  forget- 
f  ul,  there  is  no  evidence  to  show  he  did  not  fully  understand 
his  business  transactions  when  engaged  in  them.  That  he 
did  so  when  he  entered  into  the  contract  with  Sheen  we 
have  no  doubt. 

On  a  consideration  of  the  whole  record,  we  think  the 
claim  for  $950  under  the  Sheen  contract  should  have  been 
allowed.  The  judgment  will  therefore  be  reversed  and  the 
cause  remanded  to  the  Circuit  Court,  with  directions  to 
allow  the  claim  for  $975  as  of  the  seventh  class,  and  to  enter 
judgment  accordingly. 

Reversed  and  remanded  with  directions. 
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.  1.  Practice—  What  a  Motion  to  Direct  a  Verdict  Admits.— The 
maker  of  a  motion  to  direct  a  verdict  in  his  favor  admits  the  truth  of  all 
opposing  evidence  and  all  inferences  which  may  be  fairly  and  rationally 
drawn  from  it,  but  such  motion  does  not  involve  a  determination  of  the 
weight  of  evidence  or  the  credibility  of  witnesses. 

2.  Master  and  Servant— Liability  of  the  Master  in  Ordering  the 
Servant  to  Perform  Dangerous  Work. — A  master  is  liable  to  a  servant 
when  he  orders  him  to  perform  a  dangerous  work  unless  the  danger  is 
so  imminent  that  no  man  of  ordinary  prudence  would  incur  it 

3.  Same— Right  of  the  Servant  to  Assume  That  the  Master  Will  Not 
Expose  Him  to  Unnecessary  Peril. — When  the  master  orders  the  servant 
to  perform  his  work,  the  latter  has  a  right  to  assume  that  the  master, 
with  his  superior  knowledge  of  the  facts,  will  not  expose  him  to  unneces- 
sary peril,  and  may  rest  upon  the  assurance  that  there  is  no  danger 
which  is  implied  by  such  an  order. 

4.  Same— Primary  Duty  of  the  Servant— -The  master  and  servant 
are  not  altogether  upon  a  footing  of  equality.  The  primary  duty  of  the 
servant  is  obedience,  and  he  can  not  be  charged  with  negligence  in 
obeying  the  order  of  the  master  unless  he  acts  recklessly  in  so  obeying. 

5.  Same—  Whether  He  Acts  Recklessly,  Questions  of  Fact.— The  ques- 
tions as  to  whether  a  servant  acts  recklessly  in  obeying  the  orders  of 
his  master  or  whether  he  acts  as  a  reasonably  prudent  person  would  act 
under  the  circumstances,  are  questions  of  fact  for  the  determination  of 
the  jury. 

Vol.  LXXX1X  6 
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6.  Same— When  the  Servant  is  Entitled  to  Have  His  Case  Submitted 
to  the  Jury. — Where  it  is  apparent  from  the  evidence  that  the  serv- 
ant was  sent  to  perform  a  dangerous  work  at  a  place  where  there 
was  a  concealed  exhaust  steam  pipe,  the  existence  of  which,  he  had  no 
knowledge,  and  that  by  reason  of  the  confusion  caused  by  the  simulta- 
neous rushing  of  steam  from  it  and  the  starting  of  the  machinery,  an 
accident  occurred  in  which  he  was  injured,  it  was  held  that  there  was 
sufficient  evidence  tending  to  show  a  right  to  recover  to  be  submitted 
to  a  jury  for  their  determination. 

7.  Appellate  Court  Practice— Exceptions  to  Decisions  of  tlie  Trial 
Court  in  Improperly  Excluding  Evidence.— -A  decision  of  the  trial  court 
in  improperly  excluding  competent  evidence,  if  excepted  to  at  the  time, 
may  be  assigned  for  error  in  the  Appellate  Court  although  no  motion  for 
a  new  trial  is  made. 

8.  Same—  Where  the  Propriety  of  Giving  or  Refusing  Instructions  is 
Sought  to  be  Ha ised.— Where  the  propriety  of  giving  or  refusing  in- 
structions raises  only  a  question  of  law,  if  sought  to  be  raised  in  the 
Appellate  Court,  a  motion  for  a  new  trial  is  not  required  to  be  inserted  in 
the  bill  of  exceptions. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Will  County;  the  Hon.  Robert  W.  Hilscher,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1899.  Reversed  and  remanded. 
Opinion  filed  October  19,  1899.    Rehearing  denied  April  12,  1900. 

Cheney  &  Evans,  attorneys  for  appellant.  Mkers  & 
Barr  and  James  S.  Harlan,  of  counsel. 

Garnsey  &  Knox,  attorneys  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  by  appellant  against  appellee,  to 
recover  for  injuries  occasioned  to  him  while  oiling  machin- 
ery belonging  to  the  latter,  in  January,  1895. 

At  the  time  of  the  accident  and  for  some  time  before, 
appellee  was  carrying  on  operations  as  a  contractor  upon  a 
portion  of  the  Chicago  drainage  canal  in  Will  county.  In  the 
prosecution  of  its  work  appellee  used,  in  hoisting  rocks  and 
other  debris  out  of  the  bed  of  the  canal  and  depositing  the 
same  upon  the  bank,  a  certain  ponderous  piece  of  machinery, 
commonly  called  a  cantalever.  Appellant  was  a  sailor,  and 
in  1893  he,  in  company  with  several  other  sailors,  was 
employed  in  setting  up  one  of  these  cantalevers.  These  men 
were  not  mechanics,  but  they  worked  under  the  direction  of 
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a  skilled  foreman,  and  were  employed  because  portions  of 
the  cantalever  stood  very  high  in  the  air,  and  being  sailors 
they  were  more  accustomed  to  working  at  higher  altitudes 
than  ordinary  mechanics. 

Appellant  was  engaged  in  this  work  about  six  weeks. 
Subsequently  in  November,  1S94,  appellant  was  again 
employed  by  appellee  as  a  laborer,  his  principal  work  being 
to  help  a  boilermaker,  who  had  charge  of  the  repairs  on  the 
iron  buckets  in  which  the  rock  and  other  material  were 
hoisted  out  of  the  bottom  of  the  canal.  In  December, 
appellant  was  directed  by  the  foreman  to  go  to  the  canta- 
levers,  there  being  three  of  them  in  number,  where  the  man 
in  charge  of  oiling  would  show  him  how  to  oil  the  machin- 
ery. Appellant  did  as  directed  and  was  shown  how  to  oil 
the  various  parts  of  the  machines.  The  cantalever  rested 
upon  a  platform,  and  this  in  turn  upon  car  wheels  running 
upon  railroad  tracks,  so  that  the  structure  could  be  moved 
along  the  banks  of  the  canal.  Around  the  axle  of  the  track 
wheels  was  a  journal  box  filled  with  waste,  which  appellant 
was  instructed  he  must  keep  well  oiled  or  it  would  burn  out. 
The  top  of  the  box  was  stationary,  the  platform  resting 
upon  it,  but  the  bottom  part  could  be  removed  for  the  pur- 
.pose  of  oiling  and  replacing  the  waste.  This  lower  part  was 
fastened  to  the  upper  by  bolts  passing  through  the  top  of  the 
box,  the  nuts  on  which  had  to  be  loosened  when  oil  or  waste 
was  put  in  the  box.  In  taking  off  the  lower  part  of  the  box 
the  oiler  had  to  use  both  hands,  one  to  hold  the  lower  part 
of  the  box  so  that  it  would  not  fall,  and  the  other  to  unscrew 
the  nuts  at  the  top.  It  therefore  became  necessary  for  him 
to  place  his  arms  between  the  spokes  of  a  track  wheel,  and 
this  was  the  way  appellant  was  instructed  to  do  it  by  the 
regular  oiler. 

At  the  time  the  accident  occurred  appellant  was  engaged 
for  the  first  time  in  oiling  this  box,  having  both  his  arms 
through  the  track  wheel,  when  a  sudden  rush  of  steam 
from  a  pipe  under  the  platform  came  into  his  face  and 
caused  him  to  throw  up  his  right  hand  over  his  eyes.  At 
the  same  time  the  wheel  started  to  roll  and  his  left  arm 
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was  thereby  so  injured  that  it  afterward  had  to  be  ampu- 
tated. The  regular  oiler  had  never  told  him  about  the 
steam  pipe  and  appellant  testified  that  he  had  never  seen  it, 
and  did  not  know  it  was  there  until  at  the  time  the  accident 
occurred.  Upon  the  conclusion  of  appellant's  case,  the  evi- 
dence was,  upon  motion  of  appellee,  excluded  by  the  court 
from  the  jury  and  a  peremptory  instruction  given  to  the 
jury  to  find  the  defendant  not  guilty. 

The  question  presented  to  us  is,  whether  the  court  was 
justified  in  taking  the  case  from  the  jury  and  holding,  as  a 
matter  of  law,  upon  the  evidence  in  the  case,  that  appel- 
lant was  not  entitled  to  recover. 

The  maker  of  a  motion  for  an  instruction  to  direct  a 
verdict  in  his  favor,  admits  the  truth  of  all  opposing  evi- 
dence and  all  inferences  which  may  be  fairly  and  rationally 
drawn  from  it.  The  motion  does  not  involve  a  determina- 
tion of  the  weight  of  the  evidence  nor  the  credibility  of 
witnesses.  Offutt  v.  Columbian  Exposition,  175  111.  472. 
Taking  all  the  evidence  submitted  for  appellant  as  true,  we 
find  that  he  was  sent  to  perform  a  dangerous  work  at  a 
place  where  there  was  a  concealed  steam  exhaust  pipe,  of 
which  he  had  not  been  informed,  and  the  existence  of  which 
he  did  not  know;  that  by  reason  of  the  confusion  caused, 
by  the  simultaneous  rushing  of  steam  from  this  pipe  and 
starting  of  the  machinery,  the  accident  occurred. 

In  the  case  of  Illinois  Steel  Co.  v.  Schymanowski,  1G2 
111.  447,  it  is  said  : 

"  A  master  is  liable  to  a  servant  when  he  orders  the  lat- 
ter to  perform  a  dangerous  work,  unless  the  danger  is  so 
imminent  that  no  man  of  ordinary  prudence  would  incur  it. 
*  *  *  When  the  master  orders  the  servant  to  perform 
his  work,  the  latter  has  a  right  to  assume  that  the  former, 
with  his  superior  knowledge  of  the  facts,  would  not  expose 
him  to  unnecessary  perils;  the  servant  has  a  right  to  rest 
upon  the  assurance  that  there  is  no  danger,  which  is  implied 
by  such  an  order.  The  master  and  servant  are  not  alto- 
gether upon  a  footing  of  equality.  The  primary  duty  of 
the  latter  is  obedience,  and  he  can  not  be  charged  with 
negligence  in  obeying  an  order  of  the  master,  unless  he  acts 
recklessly  in  so  obeying.    Whether  he  acted  thus  recklessly 
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in  obeying  his  master's  order,  or  whether  he  acted  as  a  rea- 
sonably prudent  person  should  act,  are  questions  of  fact  to 
be  determined  by  the  jury." 

We  are  therefore  of  opinion  that  there  was  sufficient 
evidence  tending  to  show  a  right  to  recover,  admitting  all 
of  the  evidence  submitted  by  appellant  to  be  true  to  be 
submitted  to  a  jury  for  their  determination,  and  that  the 
court  erred  in  excluding  the  evidence  and  directing  a  ver- 
dict for  appellee. 

The  bill  of  exceptions,  in  this  case,  does  not  show  any 
motion  for  a  new  trial  or  ruling  thereon.  It  is  therefore 
urged  by  appellee  that  the  court  can  not  inquire  into  the 
sufficiency  of  the  evidence  to  support  the  judgment  in  this 
case,  and  that  the  same  should  be  affirmed. 

The  action  of  the  court  in  sustaining  the  motion  by  appel- 
lee to  exclude  the  testimony  from  the  jury,  directing  a  ver- 
dict for  appellee,  was  excepted  to  by  appellant. 

In  the  case  of  Smith  v.  Gilett,  50  111.  290,  it  was  held 
that  a  decision  of  the  trial  court  improperly  excluding 
competent  evidence,  if  excepted  to  at  the  time,  may  be 
assigned  for  error  in  the  Appellate  Court,  though  no 
motion  for  a  new  trial  has  been  made,  and  the  holding 
was  based  upon  the  theory  that  if  it  was  an  error  it  was 
an  error  of  law  which  a  motion  for  a  new  trial  could  not 
have  reached  or  remedied. 

In  the  case  of  Illinois  Central  R  E.  Co.  v.  O'Keefe,  154 
111.  508,  it  was  held  that  where  the  propriety  of  giving 
or  refusing  instructions  is  sought  to  be  presented,  a  motion 
for  a  new  trial  is  not  required  to  be  inserted  in  the  bill 
of  exceptions.  Upon  consideration  of  the  whole  case  we 
hold  that  the  instruction  in  question  raised  only  a  question 
of  law  and  that  a  motion  for  a  new  trial  was  not  neces- 
sary. 

The  judgment  of  the  court  below  will  therefore  be  re- 
versed and  the  cause  remanded  for  another  trial. '  Eeverseu 
and  remanded. 
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Charles  W.  Sammis  v.  Charles  Poole  et  ah 

1.  Chancery  Practice— What  is  a  Final  Decree  in  the  Settlement 
of  Partnership  Accounts.—  Where  a  partner  files  a  bill  against  his 
copartner  and  lien  creditors,  a  decree  which  sets  aside  one  lien  and  set- 
tles the  order  of  all  other  liens  and  gives  the  data  upon  which  the 
amounts  due  thereon  can  be  computed,  and  orders  the  firm  property 
sold  and  paid  upon  the  liens  in  the  order  established,  is  a  final  decree 
and  reviewable  on  error,  though  it  refers  the  cause  to  a  master  to  make 
computation  of  the  amounts  due  each  lien  creditor  before  payment 
shall  be  made,  and  though  it  does  not  settle  the  accounts  between  the 
partners. 

2.  Same— Cross-bill  by  Lien  Creditors  May  Pass  to  Final  Decree. — 
Cross-bills  by  lien  creditors  may  pass  to  final  decree  establishing  or  set- 
ting aside  the  liens,  and  directing  sale  of  the  property  to  pay  them, 
though  the  accounts  between  the  several  debtors  are  not  yet  determined 
under  the  original  bill. 

8.  Estoppel— 0/  a  Principal  by  His  Agent's  Stipulation.— Where 
an  agent  of  a  defendant  signs  a  stipulation  in  the  name  of  his  principal 
and  turns  property  over  to  a  receiver  pursuant  thereto,  and  the  principal 
does  not  revoke  the  action  of  his  agent  nor  apply  to  the  court  to  be 
restored  to  his  property,  he  can  not  be  heard  in  an  appellant  tribunal  to 
deny  that  the  stipulation  is  binding  upon  him. 

4.  Same—  Wlwre  Parties  Permit  a  Court  to  Act  Under  a  Stipulation 
Without  Objection.— Where  parties  to  a  cause  do  not  sign  a  stipulation 
filed  therein,  but  permit  the  court  to  act  thereunder  without  objection, 
and  accept  valuable  financial  benefits  resulting  to  them  from  the  enforce- 
ment of  the  stipulation,  they  will  not  afterward  be  heard  to  say  it  does 
not  bind  them. 

5.  Forfeitures— Non-payment  of  Rent  as.  When  Not  To  Be  Enforced 
in  Equity  as  Against  Creditors  of  the  Tenant.  —Where  a  lease  provides 
that  in  case  of  default  in  payment  of  rent  all  machinery  and  improve- 
ments placed  upon  the  premises  by  the  tenant  shall  be  forfeited  to  and 
become  the  property  of  the  landlord  as  liquidated  damages,  this  provis- 
ion will  not  be  enforced  in  equity  as  against  other  creditors  of  the  ten- 
ant  who  acquire  valid  liens  upon  said  machinery  and  improvements 
before  the  landlord  asserted  any  rights  under  said  provision. 

•  6.  Landlord  and  Tenant—  Where  a  Landlord  Permits  Property,  on 
Which  He  Has  a  Lien,  to  be  Turned  Over  to  a  Receiver.— If  a  landlord, 
having  a  right  to  assert  a  lien  upon  personal  property  of  his  tenant  for 
unpaid  rent,  permits  it  to  be  turned  over  to  a  receiver,  and  receives 
financial  benefits  from  the  receivership,  he  can  not  afterward  assert 
any  lien  for  such  unpaid  rent  as  against  the  receiver  or  lien  creditors 
who  had  levied  executions  upon  said  property  before  the  receiver  was 
appointed. 
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7.  Chattel  Mortgagees—  When  Estopped  to  Assert  Liens.— Where 
a  chattel  mortgagee  obtains  possession  of  personal  property  by  replevin 
against  a  sheriff  holding  it  on  execution,  and  then  surrenders  it  to  a 
receiver  in  a  chancery  cause  wherein  he  is  a  defendant,  and  stipulates 
that  the  validity  of  his  mortgage  shall  be  determined  in  that  cause,  and 
the  pleadings  therein  raise  the  issue  of  its  validity,  he  can  not  defeat 
the  jurisdiction  of  the  court  to  determine  its  validity  in  that  cause  by 
afterward  taking  judgment  by  default  against  the  sheriff  in  the  replevin 
suit,  without  notice  to  those  who  in  the  chancery  suit  assail  the  validity 
of  his  mortgage. 

Bill  to  Settle  Partnership  Accounts.— Error  to  the  Circuit  Court  of 
Kane  County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding.  Heard  in 
this  court  at  October  term,  1899.  Affirmed.  Opinion  filed  April  10, 
1900. 

Ernest  Saunders,  solicitor  for  plaintiff  in  error;  David 
S.  Gker,  of  counsel. 

Botsford,  Wayne  &  Botsfobd,  attorneys  for  defendants 
in  error. 


John  A.  Russell,  attorney  for  Charles  Poole. 

Chas.  "Wheaton,  attorney  for  M.  EL  Thompson  and  W. 
F.  Hunter,  defendants  in  error. 

Mr.  Ju8tioe  Dibell  delivered  the  opinion  of  the  court. 

M.  H.  Thompson  and  "W.  F.  Hunter  owned  lands  in  Han- 
over township,  in  the  western  part  of  Cook  county,  near 
the  city  of  Elgin,  in  Kane  county.  On  May  1,  1895,  the}' 
leased  a  part  of  said  lands  to  Fred  H.  Samrais  for  a  term 
of  years,  for  use  as  a  gravel  pit  and  tile  factory,  upon  cer- 
tain rentals  and  royalties  to  be  paid  quarterly,  and  upon 
other  conditions.  Fred  II.  Samrais  took  possession  of  the 
lands  under  the  lease,  and  began  the  erection  of  buildings 
and  purchase  and  installment  of  machinery  with  which  to 
run  said  business.  Afterward,  on  May  15,  1895,  he  sold 
Charles  Poole  a  one-third  interest  in  the  lease  and  business, 
and  machinery  and  tools  previously  acquired  by  him,  in 
consideration  of  five  lots  in  Chicago  valued  at  $6,000,  which 
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Charles  Poole  caused  to  be  conveyed  to  F.  H.  Sammis;  and 
F.  H.  Sammis  and  Charles  Poole  by  written  articles  formed 
a  partnership  in  the  ownership  of  said  property  and  in  the 
business  of  taking  out  and  selling  gravel  and  making  and 
selling  tile.  F.  II.  Sammis  was  to  own  a  two-thirds  interest 
and  Charles  Poole  a  one-third  interest  in  the  property  and 
business.  The  firm  name  was  F.  H.  Sammis  &  Co.  Among 
other  things  they  agreed  that  neither  partner  should  merge 
the  copartnership  into  a  corporation  or  form  a  corporation 
or  stock  company  therefrom  without  the  written  consent  of 
his  copartner;  nor  should  either  partner  sell  his  interest  in 
the  copartnership  without  first  consulting  the  other  partner 
and  giving  the  other  partner  a  reasonable  offer  in  writing 
to  buy  or  sell.  Charles  Poole  lived  in  New  York  and  he  and 
F.  H.  Sammis  never  met.  Charles  Poole  gave  his  brother, 
James  Poole,  a  power  of  attorney  to  represent  and  act  for 
him  in  all  matters  relating  to  said  firm  and  business,  and 
James  did  so  act,  giving  his  time  exclusively  to  the  business 
of  the  firm  and  performing  the  services  which,  by  the  con- 
tract, devolved  upon  Charles.  The  firm  entered  upon  the 
business  for  which  it  was  organized. 

Some  five  or  six  months  thereafter  Fred  H.  Sammis  and 
his  brother,  E.  Payson  Sammis,  excluded  Charles  and  James 
Poole  from  the  business  and  the  property,  and  assumed  to  be 
the  exclusive  owners  thereof,  and  with  their  brother-in-law, 
Charles  H.  Betebenner,  they  went  through  the  form  of 
organizing  a  corporation  by  the  name,  Sammis  Mosaic  Tile 
and  Gravel  Company.  They  subscribed  for  all  the  capital 
stock  of  said  alleged  corporation,  F.  II.  Sammis  taking  one- 
half  thereof,  E.  P.  Sammis  the  other  half  except  one  share, 
and  Betebenner  one  share;  elected  themselves  sole  directors 
and  officers,  and  Fred  H.  Sammis  and  E.  P.  Sammis  as- 
signed the  property  of  the  firm  of  F.  H.  Sammis  &  Co.  to 
the  corporation  in  payment  for  all  said  stock  except  $1,000 
thereof,  according  to  the  resolution  of  the  board  of  directors, 
and  except  $100  thereof,  according  to  the  bill  of  sale.  The 
corporation  thereafter  claimed  to  be  conducting  the  busi- 
ness at  the  plant  in  question,  and  afterward  executed  upon 
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the  machinery  and  other  personal  property  at  the  plant  a 
chattel  mortgage  to  P.  A.  Boland,  securing  notes  aggregat- 
ing $9,000,  executed  by  the  corporation  to  said  Boland. 
Thereafter  L.  A.  Baker  &  Co.  recovered  judgment  against 
Fred  II.  Sammis  and  E.  P.  Sammis  in  the  City  Court  of 
Elgin,  for  a  debt  of  the  firm  of  F.  H.  Sammis  &  Co.,  and 
had  execution  to  the  sheriff  of  Cook  county,  and  it  was 
levied  upon  the  personal  property  of  the  firm.  Afterward 
the  Home  National  Bank  of  Elgin  recovered  a  judgment 
against  the  Sammis  Mosaic  Tile  and  Gravel  Company  in 
the  same  court,  for  a  debt  incurred  in  the  conduct  of  the 
business  by  the  alleged  corporation,  and  had  a  like  execu- 
tion, under  which  like  levy  was  made. 

Charles  Poole  then  began  this  suit  by  filing  a  bill  in 
equity  against  his  partner,  Fred  H.  Sammis,  and  against  the 
supposed  corporation  and  all  other  parties  then  appearing 
to  be  in  interest,  including  said  execution  creditors  and 
Boland.  The  purpose  of  the  bill  was  to  set  aside  all  acts  of 
said  corporation  and  its  mortgage  to  Boland,  to  settle  the 
partnership  affairs  and  accounts,  preserve  the  partnership 
property,  obtain  a  receiver  who  should  sell  the  partnership 
property  and  collect  the  partnership  accounts,  and  to  deter- 
mine all  conflicting  claims  to  said  partnership  property  and 
liens  thereon.  Upon  this  bill  an  injunction  was  issued  and 
served.  On  the  same  day  that  said  bill  of  complaint  was 
filed,  Charles  W.  Sammis,  the  father  of  F.  H.  and  E.  P. 
Sammis,  claiming  to  be  the  owner  of  the  notes  secured  by 
the  Boland  chattel  mortgage,  replevied  from  the  sheriff  of 
Cook  county  the  machinery  and  other  property  covered  by 
said  chattel  mortgage,  which  was  either  all  or  a  part  of  the 
property  levied  upon  by  said  sheriff  under  said  two  execu- 
tions; and  upon  receiving  said  property  from  the  coroner, 
who  executed  the  writ  of  replevin,  Charles  W.  Sammis 
placed  it  in  charge  of  his  son-in-law,  Charles  II.  Betebenner, 
as  custodian.  A  few  days  later  Charles  Poole  filed  a  sup- 
plemental bill,  bringing  into  the  suit  Charles  W.  Sammis, 
alleging  that  the  latter  claimed  to  own  the  Boland  chattel 
mortgage,  and  further  attacking  the  same  for  fraud,  want 
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of  consideration,  want  of  power  to  execute  it,  etc.;  praying 
that  it  be  declared  illegal  and  void,  and  that  Charles  W. 
Sammis  be  enjoined  from  selling  said  property  and  be 
required  to  deliver  it  to  the  receiver  appointed  in  such  chan- 
cery cause.  To  these  pleadings  L.  A.  Baker  &  Co.  and  the 
Home  National  Bank  tiled  answers,  and  each  filed  a  cross- 
bill. Each  of  these  cross-bills  attacked  the  good  faith,  valid- 
ity and  consideration  of  said  chattel  mortgage.  There  were 
various  demurrers,  answers,  exceptions  and  replications, 
to  which  we  deem  it  not  necessary  to  refer  specially.  Some 
of  the  allegations  of  the  cross-bills  were  of  statements  made 
by  F.  H.  or  E.  P.  Sammis,  which  would  not  bind  Charles 
"W.  Sammis  if  he  was  at  such  times  the  bona  fide  owner  of 
the  Boland  chattel  mortgage  and  notes  secured  thereby. 
But  F.  H.  and  E.  P.  Sammis  were  also  defendants,  and 
these  statements  tended  to  show  them  engaged  in  efforts  to 
deceive  and  defraud,  and  the  allegations  were  entitled  to 
stand  in  the  cross-bills  as  against  them.  Moreover  it  was 
charged  and  afterward  proved  that  at  the  time  of  these 
statements  F.  H.  Sammis  was  in  possession  of  said  notes 
and  Boland  chattel  mortgage,  and  that  Charles  W.  Sammis 
was  not  then  their  owner,  and  had  never  seen  or  heard  of 
them.  On  the  whole  we  find  no  serious  error  in  the  rulings 
of  the  court  below  on  the  several  demurrers  and  exceptions 
to  the  pleadings. 

Soon  after  the  bill  was  filed,  W.  F.  Hunter  was  appointed 
receiver  of  the  property  involved  in  the  suit.  A  few  days 
after  the  filing  of  the  supplemental  bill  there  was  a  meet- 
ing of  the  various  parties  interested  in  the  suit  and  property, 
and  a  stipulation  was  prepared  and  signed  by  some  of  the 
parties,  and  assented  to  by  others.  The  stipulation  pro- 
vided that  C.  W.  Sammis  was  to  turn  over  to  the  receiver 
the  property  covered  by  the  chattel  mortgage,  reserving 
the  right  to  claim  priority  of  his  lien  over  other  creditors; 
that  the  other  lien  creditors  should  do  the  same  without 
prejudice  to  their  liens;  that  the  lien  creditors  (other  than 
Sammis)  should  furnish  the  receiver  not  exceeding  $5,000  to 
run  the  plant,  and  that  said  sum  should  be  paid  from  the 
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proceeds  of  the  business  or  sale  of  the  property,  and  if  the 
creditors  could  not  be  paid  from  the  proceeds  derived  from 
running  the  business  under  the  receiver,  then  the  property 
and  plant  were  to  be  sold  by  the  receiver,  a  separate  account 
being  kept  of  the  proceeds  of  the  sale  of  the  mortgaged  prop- 
erty; that  the  court  should  determine  the  validity  and  pri- 
ority of  the  mortgage  lien,  and  to  the  extent  the  mort- 
gage should  be  held  valid  and  of  priority,  the  proceeds  of  the 
sale  of  the  mortgaged  property  should  be  paid  thereon;  and 
the  balance  of  the  liens  to  be  paid  in  the  order  of  their  pri- 
ority as  determined  by  the  court;  the  common  creditors 
to  be  paid  out  of  the  balance  of  the  proceeds,  the  validity 
and  priority  of  the  respective  liens  to  be  determined  by  a 
final  decree.  Thereupon  Betebenner  turned  over  the  mort- 
gaged property  to  the  receiver,  the  execution  creditors 
caused  the  sheriff  to  relinquish  his  possession  and  right 
thereto,  and  the  receiver  was  placed  in  possession  of  the 
entire  plant.  The  Home  National  Bank  advanced  $5,000 
to  the  receiver,  pursuant  to  the  stipulation,  and  the  receiver 
operated  the  plant  and  completed  certain  pending  contracts. 
The  bank  was  afterward  repaid  about  $3,000  of  said  money 
advanced  to  the  receiver. 

Proofs  were  heard  and  a  decree  entered.  Charles  W.  Sam- 
mis  has  sued  out  this  writ  of  error  to  reverse  that  decree, 
and  Thompson  and  Hunter  have  assigned  cross-errors.  The 
facts  and  details  of  the  case  are  numerous  and  complicated, 
but  it  is  necessary  for  us  to  consider  only  such  matters  as 
are  material  to  the  interests  of  Charles  W.  Sammis  and 
Thompson  and  Hunter  under  the  errors  assigned. 

First.  It  is  urged  by  some  of  the  defendants  in  error 
that  the  decree  in  question  is  not  a  final  decree,  and  that 
this  writ  of  error  has  been  prematurely  sued  out.  The 
decree  found  that  the  Boland  chattel  mortgage  and  notes 
secured  thereby  were  each  made  by  the  corporation,  and 
were  each  assigned  to  Charles  "W.  Sammis,  without  a  good 
and  valuable  consideration  paid,  either  for  the  making  or  the 
assignment  thereof,  and  that  said  notes  and  chattel  mort- 
gage were  made  and  assigned  to  hinder  and  delay  the  cross- 
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complainants  and  other  creditors  in  this  case  from  reach- 
ing the  property  covered  thereby  to  satisfy  their  respective 
claims.  The  decree  directed  that  the  property  described  in 
the  chattel  mortgage  be  divested  and  freed  from  all  liens 
in  respect  thereof,  and  that  no  part  of  the  proceeds  arising- 
from  the  sale  thereof  by  the  receiver  should  be  applied 
upon  the  indebtedness  or  the  notes  which  said  mortgage 
purports  to  secure.  Charles  W.  Saramis  had  no  interest  in 
this  case  or  in  the  property  in  controversy  except  by  virtue 
of  said  chattel  mortgage  and  notes.  This  decree,  therefore, 
was  final  and  terminated  the  controversy  so  far  as  Charles 
W.  Sam  mis  was  concerned.  The  decree  further  directed  the 
sale  of  all  the  property  of  the  firm;  that  the  bank  be  first 
repaid  the  rest  of  its  advance  to  the  receiver;  that  the  re- 
ceiver next  pay  the  judgment  of  L.  A.  Baker  &  Co.,  and  next 
pay  the  judgment  of  the  Home  National  Bank,  and  next 
pay  Thompson  and  Hunter  all  rent  and  royalties  which 
had  accrued  to  them  under  said  lease  up  to  the  date  of 
the  appointment  of  the  receiver,  which  was  March  12,  1896. 
The  decree  further  directed  that  before  the  receiver  should 
make  said  payments  the  master  should  state  an  account  and 
report  the  balance  remaining  unpaid  to  the  bank  upon  its 
said  advance  to  the  receiver,  the  suras  due  on  the  judgments 
of  L.  A.  Baker  &  Co.  and  the  Home  National  Bank,  re- 
spectively, and  the  sums  due  Thompson  and  Hunter  for 
rents  and  royalties  accruing  prior  to  the  appointment  of 
the  receiver;  the  amount  of  the  indebtedness  owing  to  the 
other  creditors,  both  by  the  firm  of  F.  H.  Sammis  &  Co. 
and  by  the  Sammis  Mosaic  Tile  and  Gravel  Company, 
respectively,  and  whether  due  for  materials  and  machinery, 
tools  and  labor  put  upon  the  premises ;  the  amount  due  to 
the  employes,  and  classed  as  labor  claims,  at  the  time  the 
bill  was  filed,  and  how  much  has  since  been  paid  thereon 
and  by  whom;  and  the  amount  of  money  put  into  said 
business  by  each  of  the  parties  composing  the  firm  of  F.  H. 
Sammis  &  Co.,  and  the  amount  received  by  each  therefrom. 
By  this  decree  not  only  were  the  rights  of  Charles  W.  Sam- 
mis determined,  but  also  the  right  to  a  lien  and  the  order 
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of  the  liens  of  all  who  were  entitled  to  priority  of  payment. 
The  precise  amounts  due  them  were  yet  to  be  determined 
by  the  computation  by  the  master.  The  amount  advanced 
to  the  receiver  was  $5,000,  and  the  proof  showed  about 
83,000  had  been  repaid.  The  dates  and  amounts  of  the  two 
judgments  under  which  execution  liens  had  been  obtained, 
were  found  by  the  decree.  The  lease  gave  Thompson  and 
Hunter  a  minimum  rent  and  royalty  of  $125  each  quarter, 
and  it  is  evident  not  enough  business  was  done  to  entitle 
them  to  more,  and  the  decree  finds  nothing  had  been  paid 
from  the  date  of  the  lease  to  the  appointment  of  the 
receiver.  It  was  a  mere  matter  of  computation  to  ascer- 
tain the  amount  of  all  valid  liens  upon  the  property.  The 
decree  found  the  property  was  not  sufficient  in  value  to  pay 
these  liens,  and  therefore  found  there  would  be  nothing  for 
the  common  creditors.  The  decree  therefore  provided  how 
all  the  assets  should  be  distributed  after  sale  by  the  receiver 
and  a  computation  by  the  master.  The  decree  left  nothing 
material  undisposed  of  except  the  settlement  of  the  finan- 
cial relations  of  Fred  H.  Sammis,  E.  P.  Sammis  and  Charles 
Poole  with  each  other  after  the  assets  should  be  distributed 
to  the  lien  creditors.  Moreover,  the  cross-bills,  not  fully 
abstracted,  contain  sufficient  allegations  of  fact  and  prayers 
for  relief  to  support  the  decree.  As  the  filing  of  a  cross- 
bill does  not  necessarily  stay  the  hearing  upon  the  original 
bill  (Phillips  v.  Edsall,  127  111.  535),  the  converse  seems 
equally  sound  that  the  hearing  of  the  cross-bill  should  not 
necessarily  be  stayed  by  the  fact  that  all  features  of  the 
original  bill  are  not  ready  for  final  disposition.  These 
cross-bills  were  filed  by  lien  creditors  to  set  aside  the  chat- 
tel mortgage,  and  to  have  the  property  sold  and  the  other 
liens  paid  in  their  proper  order.  The  creditors  had  a  right 
to  this  relief  without  waiting  for  a  settlement  of  the 
accounts  between  the  partners.  We  hold  that  the  decree 
was  final  and  may  be  reviewed  on  error. 

Second.  Charles  W.  Sammis  claims  he  is  not  bound  by 
the  stipulation  above  referred'to.  As  to  him,  the  signature 
was  "  C.  W.  Sammis,  by  Charles  H.  Betebenner,  his  agent." 
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Betebenner  was  then  in  charge  and  possession  of  the  prop- 
erty covered  by  the  chattel  mortgage,  as  the  agent  of 
Charles  W.  Sammis,  and  was  the  son-in-law  of  the  latter. 
Betebenner  attended  the  meeting  at  which  the  arrangement 
was  devised  for  having  the  plant  run  by  the  receiver,  and 
took  part  in  the  negotiations  leading  up  to  the  prepara- 
tion of  the  stipulation,  and  signed  the  same  in  the  name 
of  his  principal.  Thereupon  Betebenner  turned  over  to  the 
receiver  the  property  covered  by  the  chattel  mortgage. 
Charles  W.  Sammis  knew  of  these  acts  almost  immediately 
afterward.  He  did  not  repudiate  them,  nor  did  he  seek 
by  the  action  of  the  court,  or  in  any  other  manner,  to  pro- 
cure the  return  of  the  property  to  his  custody  and  possession. 
The  stipulation  preserved  the  priority  of  his  lien  and  ail  his 
rights  under  the  chattel  mortgage,  as  they  might  afterward 
be  determined,  and  submitted  them  to  the  determination  of 
the  court.  We  are  of  opinion  that  his  assent  to  the  stipula- 
tion and  to  the  acts  of  his  agent  in  signing  it  and  in  turning 
over  the  property  is  clearly  implied  from  his  silence  and 
from  his  acts  appearing  in  this  record. 

Third.  Long  after  this  stipulation  was  signed  and  the 
mortgaged  chattels  were  delivered  to  the  receiver,  a  judg- 
ment by  default  was  rendered  in  favor  of  Charles  W.  Sam- 
mis in  his  replevin  suit  brought  in  Cook  county  against  the 
sheriff  who  held  them  under  the  executions  already  referred 
to.  Charles  W.  Sammis  now  claims  that  judgment  in  his 
favor  is  a  bar  to  any  attack  on  his  chattel  mortgage  in  this 
case.  This  position  is  not  well  taken.  The  stipulation  to 
which  we  have  referred  is  entitled  in  this  cause,  and  in  a 
number  of  places  it  clearly  and  expressly  commits  to  the 
Circuit  Court  of  Kane  County  in  this  cause  the  determina- 
tion of  the  validity  and  priority  of  the  liens  of  the  respective 
parties  and  the  validity  and  priority  of  this  mortgage.  The 
judgment  in  replevin  was  taken  in  violation  of  this  stip- 
ulation and  without  notice  to  any  of  the  parties  who  are 
now  sought  to  be  affected  and  bound  thereby.  We  are  of 
opinion  that  Charles  W.  Sammis,  after  either  entering  into 
said  stipulation  by  his   agent,   Betebenner,'  or   agreeing 
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thereto  by  his  subsequent  silence  and  other  acts,  could  not 
deprive  the  Circuit  Court  of  the  jurisdiction  thus  conferred 
upon  it  by  taking  judgment  in  said  replevin  suit  in  Cook 
county.  By  the  pleadings  in  this  cause,  as  well  as  by  the 
stipulation,  the  validity  of  the  Boiand  chattel  mortgage 
was  committed  to  the  jurisdiction  and  decision  of  the 
court  below.  Moreover,  the  proof  shows  that  the  judgment 
in  the  replevin  suit  was  taken  without  the  knowledge  of 
Charles  W.  Sammis,  and  by  an  attorney  whom  he  had  not 
hired.  It  is  apparent  to  us  from  this  record  that  this  was 
done  by  his  sons,  F.  H.  and  E.  P.  Sammis,  or  one  of  them, 
without  Charles  W.  Sammis  being  at  the  time  aware  of 
what  was  done. 

Fourth.  About  August,  1895,  F.  H.  Sammis  deeded  to 
Charles  W.  Sammis  the  lots  Charles  Poole  had  previously 
caused  to  be  conveyed  to  him  in  payment  for  a  one-third 
interest  in  the  property  and  business.  F.  H.  Sammis  seems 
to  have  conveyed  to  Charles  W.  Sammis  one  lot  by  one 
deed,  which  was  in  evidence,  and  the  other  four  lots  by 
another  deed,  which  we  do  not  find  in  the  record.  The 
consideration  named  for  the  one  lot  is  $3,000,  and  the  proof 
seems  to  show  the  consideration  for  the  other  four  lots  was 
also  $3,000,  making  the  total  consideration  named  in  the 
deeds  of  the  lots  from  F.  H.  to  Charles  W.  Sammis  $6,000. 
About  the  same  time  Charles  W.  Sammis  delivered,  either 
to  his  sons,  F.  H.  and  E.  P.  Sammis,  or  to  another  son,  J. 
Uriah  Sammis,  a  lawyer  at  Lemars,  Iowa,  a  real  estate 
mortgage  for  the  principal  sum  of  $6,000.  Uriah  pledged 
this  mortgage  to  the  First  National  Bank  of  Lemars  as 
security  for  a  loan  to  him  of  $3,000,  and  out  of  that  sum 
paid  $  1,800  upon  a  personal  debt  owed  by  E.  P.  Sammis  at 
Lemars,  and  the  balance  he  sent  to  E.  P.  Sammis.  After- 
ward Uriah  sold  said  real  estate  mortgage  for  $6,400, 
repaid  therefrom  to  the  First  National  Bank  of  Lemars  the 
loan  of  $3,000  to  Uriah,  and  sent  the  rest  of  the  money  to 
E.  P.  Sammis.  The  latter  may  have  used  some  of  this 
money  in  the  tile  and  gravel  business,  but  it  was  not  a  loan 
by  either  Charles  W.  or  J.  Uriah  or  E.  P.  Sammis  to  the 
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firm  of  F.  H.  Sammis  &  Co.,  nor  was  any  firm  obligation 
asked  or  given  therefor.  There  is  some  evidence  these  lots 
were  deeded  to  Charles  W.  Sammis  as  collateral  security 
for  said  §6,000  real  estate  mortgage  turned  over  by  Charles 
W.  Sammis  to  his  sons;  but  there  is  other  evidence  from 
which  we  conclude  it  is  more  probable  that  this  §6,000  real 
estate  mortgage  paid  F.  H.  Sammis  for  the  said  deeds  of 
five  lots  to  Charles  W.  Sammis;  that  Charles  "VY.  Sammis 
traded  the  real  estate  mortgage  for  the  lots.  On  Novem- 
ber 7,  1895,  Charles  W.  Sammis  sent  Fred  H.  Sammis  a 
draft  for  $2,500,  indorsed  to  the  order  of  the  latter.  On 
January  10,  1896,  Charles  W.  Sammis  sent  to  E.  P.  Sammis 
a  draft  for  $400,  indorsed  to  the  order  of  the  latter.  Each 
son  indorsed  and  collected  his  draft.  Some  of  these  moneys 
may  have  gone  into  the  tile  and  gravel  business,  but  they 
were  not  loans  either  to  the  firm  of  F.  H.  Sammis  &  Co.,  or 
to  the  alleged  corporation.  The  use  actually  made  of  these 
several  sums  is  left  in  much  doubt  and  confusion  by  the 
testimony  of  the  several  members  of  the  Sammis  family. 
The  foregoing  transactions  seem  to  be  the  only  money  basis 
for  the  consideration  of  $9,000  claimed  for  the  Boland  chat- 
tel mortgage.  The  minutes  of  the  proceedings  of  the 
Sammis  Mosaic  Tile  and  Gravel  Company  (not  recorded  in 
any  book,  but  kept  upon  loose  sheets  of  paper)  at  the  first 
meeting  of  directors  of  said  corporation,  held  November  23, 
1S95,  at  which  F.  H.  and  E.  P.  Sammis  made  to  themselves 
and  Charles  H.  Betebenner,  the  other  director,  the  proposi- 
tion to  turn  over  the  entire  tile  and  gravel  plant,  business 
and  lease,  to  the  corporation  in  full  payment  for  all  but  C. 
H.  Betebenner's  one  share  of  its  capital  stock,  show  that 
they  stated  in  their  proposition  that  the  transfer  would  be 
subject  to  a  chattel  mortgage  upon  the  property  of  Fred  H. 
Sammis  and  E.  P.  Sammis  to  Charles  W.  Sammis,  dated 
November  12,  1895,  and  securing  the  payment  of  $9,000, 
with  six  per  cent  interest.  If  there  ever  was  such  a  chattel 
mortgage  it  was  not  given  by  the  firm  of  F.  H.  Sammis  <fe 
Co.;  it  was  never  placed  on  record;  Charles  W.  Sammis 
never  had  the  mortgage  nor  any  note  of  that  date  secured 
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thereby;  and  though  he  was  present  at  the  meeting  at 
which  the  proposition  was  made  and  accepted,  he  had  never 
heard  of  such  note  and  chattel  mortgage  when  he  testified 
in  this  case.  The  bill  of  sale  from  F.  H.  and  E.  P.  Sammis 
to  the  corporation  made  no  mention  of  such  chattel  mort- 
gage. 

On  February  1, 1896,  F.  H.  Sammis  and  Charles  H.  Bete- 
benner,  as  directors  of  the  Sammis  Mosaic  Tile  and  Gravel 
Company,  signed  a  resolution  authorizing  the  officers  of  the 
company  to  borrow  $9,000,  to  be  paid  in  two  years  witli 
interest  at  six  percent  per  annum,  and  to  execute  a  chattel 
mortgage  upon  the  property  of  the  company  to  secure  the 
same.  Acting  under  this  authority  Fred  H.  Sammis,  as 
president,  and  E.  P.  Sammis  as  secretary,  of  the  corporation, 
and  in  its  name,  executed  two  notes  each  dated  February  1, 
1896,  one  for  $5,000,  payable  in  twelve  months,  and  the 
other  for  $4,000,  payable  in  eighteen  months  after  date  to 
the  order  of  Phillip  A.  Boland,  and  executed  the  chattel 
mortgage  here  drawn  in  question  to  secure  said  notes.  The 
mortgage  was  acknowledged  February  1,  and  recorded  Feb- 
ruary 8,  1896.  Boland  was  a  lawyer  and  money-loaner  at 
Lemars,  Iowa.  These  papers  were*  sent  to  J.  Uriah  Sam- 
mis, at  Lemars,  and  presented  to  Boland,  who  declined  to 
loan  money  upon  them.  Boland  then  indorsed  the  notes 
without  recourse,  to  some  other  party  named  in  the  indorse- 
ments, and  J.  Uriah  Sammis  returned  them  to  F.  H.  and  E. 
P.  Sammis.  They  were  then  offered  to  a  bank  in  Elgin, 
which  refused  to  loan  money  upon  them.  Charles  W.  Sam- 
mis never  advanced  any  money  upon  these  papers,  nor  were 
they  ever  delivered  to  him,  nor  did  he  ever  loan  any  money  to 
the  firm  of  F.  H.  Sammis  &  Co.,  or  to  the  corporation.  His 
transactions  had  been  wholly  with  one  or  more  of  his  sons 
personally.  It  is  clear  from  the  testimony  of  Charles  W. 
Sammis  that  he  has  no  clear  recollection  of  having  seen  or 
heard  of  these  Boland  notes  and  chattel  mortgage  till  the 
day  the  original  bill  of  complaint  in  this  case  was  filed.  On 
that  day,  in  the  office  of  the  attorney  for  F.  H.  and  E.  P. 
Sammis,  in  Chicago,  the  chattel  mortgage  and  these  notes 
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were  shown  him,  and  the  name  of  the  person  to  whom 
Boland  had  assigned  the  notes  was  then  (or  had  been  pre- 
viously) erased  from  the  indorsements  and  the  name  Charles 
W.  Sammis  substituted,  and  the  replevin  suit  was  then 
started  in  his  name.  While  it  is  clear  that  Charles  W.  Sam- 
mis has  innocently  and  honestly  advanced  large  sums  of 
money  to  his  sons,  F.  H.  Sammis  and  E.  P.  Sammis,  we  are 
satisfied  from  the  evidence  in  this  record  that  he  did  not 
make  said  advances  on  the  strength  of  the  Boland  chattel 
mortgage  and  the  notes  secured  thereby,  nor  on  the  strength 
of  the  alleged  previous  unrecorded  chattel  mortgage;  that 
said  Boland  mortgage  and  notes  were  not  given  for  value; 
that  as  to  Charles  Poole  and  the  creditors  of  the  firm  of 
F.  H.  Sammis  &  Co.  the  corporation  was  a  fraud  from  its 
inception,  and  that  it  could  not  as  against  Charles  Poole 
and  said  creditors  give  a  valid  chattel  mortgage  on  this 
property.  We  think  it  well  established  by  the  proof  that 
the  mortgage  to  Boland  and  the  notes  secured  thereby 
were  without  consideration  and  void;  that  the  assignment 
thereof  to  Charles  W.  Sammis  was  also  without  considera- 
tion and  in  fraud  of  the  creditors,  and  was  an  effort  by 
F.  H.  and  E.  P.  Sammis  to  avoid  the  final  catastrophe  then 
impending,  and  to  which  effort  Charles  W.  Sammis  was  a 
passive  party,  and  that  the  decree  setting  aside  said  chattel 
mortgage  as  a  lien  upon  the  property  is  supported  by  the 
evidence  in  the  record. 

Fifth.  We  come  now  to  the  position  of  Thompson  and 
Hunter.  Their  lease  to  Fred  EL  Sammis  contained  the  fol- 
lowing provision: 

"  The  party  of  the  second  part  further  agrees  that  in  case 
of  default  for  a  period  of  thirty  days  of  any  payment  as  above 
named,  then  and  in  that  case  any  and  all  machinery  and 
improvements  put  into  said  planter  nut  on  said  premises 
by  said  party  of  the  second  part,  shall  be  forfeited  to  and 
become  the  property  of  the  said  Thompson  and  Hunter  as 
liquidated  damages  for  the  non-fulfillment  of  this  agree- 
ment." 

Thompson  and  Hunter  now  claim  that  as  their  rents  and 
royalties  had  not  been  paid  at  the  time  the  receiver  was 
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appointed,  the  machinery  and  improvements  aforesaid 
became  their  property  under  the  clause  of  the  lease  just 
quoted,  and  that  the  court  erred  in  ordering  the  said  prop- 
erty sold  and  distributed  in  the  manner  already  described 
instead  of  turning  the  property  over  to  them  under  said 
provision.  We  think  it  clear  that  in  a  court  of  equity  this 
clause  would  be  held  to  confer  upon  Thompson  and  Hunter 
nothing  more  than  a  right  to  establish  a  lien  upon  said  prop- 
erty by  seizing  it  before  the  interests  of  other  parties  at- 
tached. Under  the  broad  claim  they  make  in  this  case,  if  a 
single  dollar  of  rent  or  royalty  had  remained  unpaid  when 
due,  the  entire  machinery  and  all  improvements  put  upon  the 
property  by  the  tenants  would  have  become  forfeited  to 
Thompson  and  Hunter.  No  such  unreasonable  result  would 
be  carried  into  effect  by  a  court  of  equity.  But  we  are  of 
the  opinion  they  would  have  no  lien  under  this  clause  unless 
they  took  possession  under  it  before  the  liens  of  the  other 
creditors  attached.  At  the  time  the  executions  were  levied 
and  this  bill  filed,  Thompson  and  Hunter  had  never  exer- 
cised any  right  the  lease  gave  them  to  seize  the  property, 
and  we  are  of  the  opinion  they  had  no  lien  until  they 
did  so.  Moreover,  Hunter  accepted  an  appointment  by  the 
court  as  receiver  of  this  property,  and  afterward  consented 
to  the  arrangement  embodied  in  the  stipulation,  and  received 
possession  of  this  property  as  receiver,  and  after  doing  so 
could  not  assert  any  claim  adverse  to  the  receivership. 
Thompson  had  been  absent  in  the  south,  but  he  returned 
before  this  stipulation  was  drawn,  and  from  the  proofs  seems 
to  have  been  the  first  one  to  suggest  that  some  such  arrange- 
ment as  that  set  forth  in  the  stipulation  should  be  made, 
and  he  did  not  at  the  time  object  to  that  arrangement,  nor 
for  a  long  time  thereafter.  Again,  the  arrangement  set 
forth  in  the  stipulation  was  very  much  for  the  benefit 
of  Thompson  and  Hunter,  and  they  received  its  benefits. 
Thompson  and  Hunter  were  guarantors  upon  $2,000  of  the 
paper  of  the  firm  of  F.  H.  Sammis  &  Co.  Certain  contracts 
of  the  firm  had  been  assigned  to  Thompson  and  Hunter  to 
secure  them  against  this  liability.    These  contracts  were 
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unfinished  at  the  time  of  the  failure.  Thompson  and  Hunter 
ascertained  no  money  could  be  had  by  them  under  said 
contracts  till  they  were  completed.  Acting  under  the  stip- 
ulation, the  receiver  proceeded  to  complete  these  contracts, 
and  the  money  therefor  was  received  and  applied  in  payment 
of  said  debts  guaranteed  by  Thompson  and  Hunter,  and 
they  were  thus  relieved  from  that  liability.  It  is  clear  from 
the  evidence  that  they  were  not  only  willing  but  anxious  to 
have  this  done.  The  decree  provides  for  paying  Thompson 
and  Hunter  after  the  bank  shall  have  been  paid  its  advance  to 
the  receiver,  and  after  the  judgments  of  L.  A.  Baker  &  Co. 
and  the  Home  National  Bank  shall  have  been  paid.  The 
arrangement  by  which  money  was  advanced  to  the  receiver 
to  enable  him  to  proceed  with  the  business  of  the  firm 
having  been  beneficial  to  Thompson  and  Hunter,  and  they 
having  accepted  the  benefits  thereof,  they  can  not  now  be 
heard  to  say  that  such  advance  shall  not  first  be  repaid.  L. 
A.  Baker  &  Co.  and  the  Home  National  Bank,  by  their 
judgments  and  executions  and  levies  thereunder,  obtained  a 
lien  upon  this  proper  Wat  a  time  when  Thompson  and  Hunter 
had  not  attempted  to  assert  or  exercise  any  right  that  the 
lease  might  have  afforded  them  to  seize  the  machinery  and 
improvements  placed  by  the  tenant  on  the  leased  ground, 
and  we  are  of  opinion  that  by  said  judgments  and  levies  said 
execution  creditors  acquired  liens  that  were  prior  to  the 
rights  of  Thompson  and  Hunter.  As  the  decree  provides 
that  Thompson  and  Hunter  shall  next  be  paid,  we  are  of  the 
opinion  there  is  nothing  of  which  they  can  consistently 
complain.  Thompson  and  Hunter  had  some  improvements 
upon  the  premises  at  the  time  they  made  the  lease,  and 
they  express  the  fear  that  under  the  general  language  of 
the  decree  the  receiver  will  sell  not  only  the  machinery  and 
improvements  belonging  to  F.  H.  Sammis  &  Co.,  but  also 
the  improvements  belonging  to  Thompson  and  Hunter. 
The  decree  only  provides  for  selling  the  property  of  F.  H. 
Sammis  &  Co.,  and  that  claimed  by  the  Sammis  Mosaic  Tile 
and  Gravel  Company,  and  contains  no  warrant  for  selling 
any  property  of  Thompson  and  Hunter.    If  the  receiver 
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should  assume  to  sell  or  offer  to  sell  any  property  not 
included  within  the  decree,  the  court  below  has  power  in 
this  cause,  on  motion  or  petition  by  Thompson  and  Hunter, 
or  any  other  party  aggrieved,  to  prevent  the  receiver  from 
meddling  with  property  not  involved  in  the  litigation. 

We  are  of  opinion  that  the  decree  was  right  so  far  as 
relates  to  Charles  W.  Saramis  and  Thompson  and  Hunter, 
and  it  is  therefore  affirmed. 


Henry  A.  Bntler  et  al.  v.  Hugh  Colwell  et  al. 

1.  Chattel  Mortgages— When  the  Note  Does  Not  State  Upon  its 
Face  That  it  is  Secured  by  Chattel  Mortgage.— A.  chattel  mortgage  is  not 
void  under  section  1  of  the  Chattel  Mortgage  Act  of  1895  (Laws  of  1895, 
260),  for  failure  of  the  note  to  state  upon  its  face  that  it  is  secured  by 
chattel  mortgage,  unless  the  note  has  been  assigned. 

2.  Same—  Where  Agreement  of  Parties  Will  Not  Preserve  the  Char- 
acter of  Property  as  Personalty,— It  the  subject  of  a  chattel  mortgage  is 
affixed  to  realty  so  as  to  become  a  part  of  it,  or  if  the  lease  of  the  mort- 
gagor does  not  authorize  its  removal  from  land  owned  by  another,  and 
such  renewal  can  not  be  made  without  injury  to  the  realty  or  to  the 
fixture,  the  agreement  of  the  parties  will  not  preserve  the  character  of 
the  property  as  personalty. 

Bill  to  Enjoin  Foreclosure  of  Chattel  Mortgage.— Appeal  from  the 
Circuit  Court  of  La  Salle  County;  the  Hon.  Charles  Blanchard,  Judge, 
presiding.  'Heard  in  this  court  at  the  April  term,  1900.  Affirmed. 
Opinion  filed  April  10, 1900. 

Brewer  &  Straws,  attorneys  for  appellants. 

Daniel  R.  Burke,  attorney  for  appellees. 

Mr.  Presiding  Justice  Crabtreb  delivered  the  opinion  of 
the  court 

This  was  a  bill  in  equity  filed  by  appellees  against  appel- 
lants and  others,  whereby  they  sought  to  restrain  appellants 
and  Yockey,  their  agent,  from  foreclosing  a  chattel  mort- 
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gage  executed  by  C.  R.  and  J.  A.  Arnold  to  appellants,  and 
for  the  further  purpose  of  having  the  premises  described  in 
such  mortgage  (being  a  frame  building  attached  to  a  brick 
building  owned  by  appellees)  declared  to  be  the  property 
of  Thomas  and  Hugh  Colwell,  the  appellees. 

Thomas  and  Hugh  Colwell,  being  the  owners  of  a  two 
story  brick  store  building,  known  as  No.  818  LaSalle  street, 
in  the  city  of  Ottawa,  on  November  29,  1895,  leased  the 
same  to  C.  R.  Arnold  for  a  term  of  five  years  from  Decem- 
ber 20, 1895,  with  the  option  of  a  renewal  for  a  further 
term  of  five  years. 

On  the  same  day  the  Colwells  entered  into  a  written  con- 
tract by  which  they  agreed  to  construct  for  said  Arnold  a 
studio  at  the  rear  of  said  No.  818,  according  to  dimensions 
and  plans  agreed  upon,  they  to  furnish  the  necessary  labor 
and  material,  for  the  agreed  price  of  $415.20,  which  Arnold 
was  to  pay  them  in  three  equal  payments,  in  one,  two  and 
three  years  after  date,  Arnold  to  give  notes  with  secu- 
rity and  pay  interest  at  the  rate  of  seven  per  cent  upon 
said  sum.  The  studio  was  completed  and  Arnold  entered 
into  possession  about  December  21,  1895.  The  agreement 
was  that  Rev.  Ethridge  should  sign  the  notes  as  surety,  but 
Ethridge  refused  to  become  such  security,  and  the  notes 
were  executed  by  C.  R.  Arnold  and  J.  A.  Arnold  only; 
afterward,  on  February  18,  1896,  C.  R.  Arnold  executed  to 
Thomas  and  Hugh  Colwell  a  chattel  mortgage  of  that  date 
on  the  studio,  and  also  on  other  personal  property  to  secure 
the  notes  in  question.  This  mortgage  was  acknowledged 
before  V.  B.  Weeks,  a  justice  of  the  peace  of  Ottawa,  and 
was  filed  for  record  on  the  day  of  its  date.  On  January 
15,  1898,  C.  R.  Arnold  and  Thomas  and  Hugh  Colwell  filed 
an  affidavit  in  the  recorder's  office  for  the  purpose  of  extend- 
ing the  time  of  payment  of  the  notes  secured  by  the  mort- 
gage, as  well  as  the  lien  of  the  mortgage,  until  February  18, 
1900.  The  affidavit  described  the  three  notes  given  in  pay- 
ment for  the  studio,  but  was  not  filed  with  the  justice  who 
took  the  acknowledgment  of  the  mortgage,  and  was  not 
entered  on  his  docket.    On  June  14,  1898,  C.  R.  Arnold 
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made  a  bill  of  sale  of  the  studio  and  other  property  to  J.  A. 
Arnold,  who  took  immediate  possession  thereof.  On  August 
10,  1898,  J.  A.  Arnold  and  C.  R.  Arnold  gave  to  appellants 
their  judgment  note  for  the  sum  of  $95.34,  due  thirty  days 
after  date,  and  at  the  same  time  executed  to  appellants  a 
chattel  mortgage  of  even  date  to  secure  said  judgment  note, 
which  chattel  mortgage  purported  to  convey  said  studio, 
and  contained  the  following  clause : 

"  And  the  mortgagors  herein,  for  them,"  etc.,  *  *  * 
"  do  hereby  covenant  to  and  with  the  said  mortgagees," 
etc.,  *  *  *  "that  said  mortgagors  are  lawfully  pos- 
sessed of  the  said  goods  and  chattels  as  of  their  own  prop- 
erty; that  the  same  are  free  from  all  incumbrances  (except 
the"  interest  of  J.  A.  Arnold  and  a  mortgage  to  Hugh  and 
Thomas  Col  well,  dated  February  18,  1896,  and  filed  for  rec- 
ord February  19,  1896),  and  that  they  will  *  *  *  war- 
rant and  defend  the  same  to  them,  the  said  mortgagees." 

The  Arnolds  defaulted  in  the  payment  of  the  notes  given 
to  the  Colwells  and  failed  to  pay  rent  for  the  demised 
premises,  so  that  when  the  controversy  in  this  cause  arose, 
they  owed  the  Colwells  upward  of  $800,  and  the  latter 
caused  their  mortgage  to  be  placed  in  the  hands  of  a  con- 
stable for  foreclosure,  but  being  advised  that  the  mortgage 
was  invalid  because  the  notes  did  not  bear  on  their  face 
the  words,  "  Secured  by  chattel  mortgage,"  the  foreclosure 
proceedings  were  abandoned.  Thereupon  appellants  learn- 
ing of  these  facts,  placed  their  mortgage  in  the  hands  of 
Yockey,  the  then  sheriff,  to  foreclose.  Yockey  took  pos- 
session of  the  studio  and  proceeded  to  advertise  the  same 
for  sale  under  appellants'  ohattel  mortgage.  The  Colwells 
then  filed  the  bill  in  this  cause  and  obtained  a  temporary 
injunction  restraining  appellants  and  Yockey  from  proceed- 
ing with  the  sale. 

Answers  were  filed  and  proofs  taken  before  the  master, 
and  on  a  final  hearing  of  the  cause  a  decree  was  entered  in 
favor  of  the  Colwells,  holding  their  chattel  mortgage  to  be 
valid  and  a  first  lien,  and  that  of  appellants  to  be  a  second 
lien  on  the  property  and  subject  to  that  of  the  Colwells; 
the  Colwells  were  directed  to  proceed  with  the  foreclosure 


136  Appellate  Courts  op  Illinois. 

Vol.  89.]  Butler  v.  Colwell. 

of  their  mortgage  and  retain  the  sura  of  $509.54  besides  the 
costs  and  expenses  of  foreclosure,  and  out  of  the  surplus,  if 
any,  to  pay  appellants  the  amount  due  on  their  note  and 
mortgage,  and  decreeing  that  appellants,  the  Colwells,  and 
C.  R.  Arnold,  each  pay  one-third  of  the  costs.  The  Butlers 
prosecute  this  appeal. 

It  is  insisted  by  appellants  that  the  mortgage  to  the 
Colwells  was  void  as  a  chattel  mortgage  under  the  statute, 
because  the  notes  secured  thereby  did  not  say  upon  their 
face,  "  Secured  by  chattel  mortgage."  In  two  cases  before 
this  court  we  held  such  to  be  the  law  (Quaintance  v.  Bad- 
ham,  68  III.  App.  87;  Thomas  v.  Sellers,  85  111.  App.  58)f 
but  in  Hogan  v.  Aiken,  181  111.  448,  the  Supreme  Court 
has  placed  upon  the  statute  a  different  construction  to  the 
one  we  gave  it  in  the  cases  cited,  and  hold  that  a  chattel 
mortgage  is  not  void  under  section  1  of  the  Chattel  Mort- 
gage Act  of  1895  (Laws  of  1895,  p.  260),  for  failure  of  the 
note  to  state  upon  its  face  that  it  is  secured  by  chattel 
mortgage,  unless  the  note  has  been  assigned.  Under  this 
decision  it  must  be  held  that  the  chattel  mortgage  to  the 
Colwells  (if  it  were  a  chattel  mortgage)  was  valid,  as  the 
notes  secured  thereby  had  not  been  assigned  but  were  still 
held  by  the  original  payees  at  the  time  they  sought  to  fore- 
close the  mortgage. 

But  we  are  of  the  opinion  that  neither  of  the  supposed 
chattel  mortgages  can  be  properly  so-called  or  treated  as 
such.  The  property  in  the  studio  was  clearly  in  the  Col- 
wells, subject  to  the  lease,  they  being  the  owners  of  the  fee. 
We  think  the  proofs  show  that  the  studio  was  permanently 
affixed  and  built  into  the  brick  building  to  which  it  was 
attached,  so  as  to  become  a  part  of  it,  and  therefore  a  part 
of  the  realty.  If  detached  it  would  have  been  practically 
worthless,  and  it  could  not  have  been  removed  without 
doing  serious  damage  and  injury  to  the  brick  building. 
Arnold  was  merely  a  lessee  and  never  became  the  owner  of 
the  studio,  and  the  proofs  do  not  show.it  was  the  intention 
he  ever  should  be  the  owner  even  if  he  had  paid  the  notes 
given  for  its  cost  according  to  agreement.    All  there  appears 
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to  have  been  of  the  transaction  is,  that  Arnold  wanted  more 
room,  and  obtaining  a  lease  for  five  years  with  an  option  of 
five  years  more,  he  agreed  to  pay  the  cost  of  erecting 
the  studio,  and  at  the  end  of  the  term  it  was  to  belong  to 
the  Colwells  as  the  owners  of  the  fee,  there  being  no  pro- 
vision in  the  lease  giving'  Arnold  the  right  of  removal. 
Bat  whether  or  not  it  was  the  intention  of  the  parties  that 
the  Colwells  should  own  the  studio,  it  would,  under  the 
circumstances,  become  theirs  as  a  matter  of  law.  The  inten- 
tion is  not  always  conclusive.  If  the  subject  of  a  chattel 
mortgage  is  affixed  to  realty  so  as  to  become  a  part  of  it, 
or  if  the  lease  of  the  mortgagor  does  not  authorize  its 
removal  from  land  owned  by  another,  and  such  removal 
can  not  be  made  without  injury  to  the  realty  or  to  the 
fixture,  the  agreement  of  the  parties  will  not  preserve  the 
character  of  the  property  as  personalty.  (Crosse  v.  Weare 
Com.  Co.,  153  111.  5 13. j  Many  other  authorities  might  be 
cited  in  support  of  this  proposition,  but  we  think  the  one 
above  referred  to  is  sufficient  and  is  conclusive  as  to  the 
rights  of  the  parties  in  the  studio  in  controversy.  There, 
as  here,  an  instrument  which  was  in  form  a  chattel  mort- 
gage, was  executed  for  the  purpose  of  giving  security  upon 
property  which  was  undoubtedly  real  estate,  although  it 
was  described  as  goods  and  chattels,  and  it  was  held  to 
operate  as  a  valid  mortgage  of  the  realty  and  was  given 
priority  over  a  subsequent  execution.  Applying  the  same 
principles  to  the  case  at  bar,  the  Colwells  being  the  owners 
of  the  fee,  the  mortgage  to  them  was  good  and  valid  as  a 
real  estate  mortgage  upon  whatever  interest  Arnold  had  in 
the  studio.  (Knapp  v*  Jones,  38  III.  App.  489;  S.  C.  143 
111.  375.) 

On  the  other  hand,  as  the  only  interest  Arnold  had  was 
his  lease,  and  he  did  not  mortgage  his  term  to  the  Butlers, 
they  got  nothing  by  their  mortgage,  as  the  studio  was  the 
only  property  attempted  to  be  conveyed  to  them.  Under 
this  view  of  the  case  it  is  immaterial  whether  or  not  appel- 
lees in  all  things  followed  the  law  relating  to  chattel  mort- 
gages.   The  Butlers  bad  no  cause  of  complaint  as  no  rights 
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of  theirs  were  prejudiced  by  any  actor  failure  to  act  on  the 
part  of  appellees. 

We  think  the  decree  should  have  been  according  to  the 
prayer  of  the  bill  that  the  Butlers  be  ordered  to  release  and 
abandon  all  claim  or  title  to  the  studio,  and  that  title  and 
possession  should  be  adjudged  %to  be  in  the  complainants. 
But  no  cross-errors  are  assigned  and  we  do  not  see  our  way 
clear  to  reverse  the  decree  at  the  instance  of  the  Butlers  as 
they  have  no  cause  of  complaint  in  any  view  of  the  case. 
Appellees  insisting  that  the  decree  should  be  affirmed,  we 
will  not  reverse  it.  We  would  have  been  better  satisfied  had 
the  decree  been  according  to  the  prayer  of  the  bill,  but  such 
as  it  is  it  will  be  affirmed. 


Carrie  N.  Sheldon  et  al.  v.  Drusilla  McNall. 

1.  Mortgages— Duty  of  Purchaser. — It  is  the  duty  of  the  purchaser 
of  a  mortgage  to  inquire  of  the  mortgagor  if  there  is  any  reason  why  it 
should  not  be  paid. 

2.  Same— With  Whom  the  Mortgagor  May  Settle.— The  mortgagor 
may  pay  or  settle  with  the  person  having  apparent  authority  to  receive 
satisfaction  of  the  mortgage;  and  a  discharge  of  the  mortgage  thus 
obtained  will  prevail  against  those  having  a  secret,  concealed  or 
reserved,  interest  in  the  mortgage. 

S.  Same— Payment  Made  to  Mortgagee  by  Owner  of  Property.— The 
payment  of  a  mortgage  by  the  mortgagor  to  the  mortgagee,  without 
notice  of  an  unrecorded  assignment,  defeats  the  claim  of  the  assignee 
and  entitles  the  mortgagor  to  its  cancellation  and  discharge. 

Bill  to  Foreclose  Trust  Deeds,— Appeal  from  the  Circuit  Court  of 
Iroquois  County;  the  Hon.  Robert  W.  Hilscher,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1900.  Reversed  and  remanded 
with  directions.    Opinion  filed  April  10,  1900. 

Paden  &  Geidlby  and  Payson  &  Kesslek,  attorneys  for 
appellants. 

Kay  &  Kay,  attorneys  for  appellee. 
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Mr.  Presiding  Justice  Crabtree  delivered  the  opinion 
of  the  court. 

Appellee  filed  bills  in  equity  in  two  separate  suits 
against  appellants,  to  foreclose  certain  trust  deeds  executed 
by  them  to  John  8.  Sheldon,  which  were  given  to  secure 
the  payment  of  two  so-called  notes  for  the  sum  of  $1,000 
each,  payable  to  the  order  of  said  Sheldon,  and  which,  it  is 
alleged,  were  assigned  by  him  to  appellee.  Answers  were 
filed  by  the  appellants,  and  the  causes  being  at  issue,  it  was 
ordered  by  the  court  that  they  be  consolidated  and  heard 
together  as  one  case.  Testimony  was  taken  before  the 
master,  and  on  a  final  hearing  a  decree  was  entered  in 
favor  of  appellee  for  the  full  amount  claimed  to  be  due 
upon  both  mortgages,  to  wit,  the  sum  of  $2,262.48  (being 
$1,131.24  upon  each  mortgage),  besides  solicitor's  fees,  and 
ordering  a  sale  unless  the  amount  found  due  was  paid  by 
appellants  within  thirty  days  from  the  date  of  the  decree. 

Defendants  below  prosecute  this  appeal. 

The  facts  out  of  which  the  controversy  arises  are  sub- 
stantially as  follows:  On  and  prior  to  May  29, 1894,  John 
S.  Sheldon  was  a  banker  and  real  estate  dealer  at  Loda, 
Illinois.  Ho  was  a  cousin  of  appellant  Carrie  N.  Sheldon, 
and  nephew  by  marriage  of  Martha  A.  Sheldon,  co-appel- 
lant and  mother  of  said  Carrie.  Henry  H.  Sheldon,  the 
husband  of  Martha  and  father  of  Carrie,  died  in  August, 
1887,  leaving  several  farms  in  Iroquois  county  and  con- 
siderable personal  estate.  John  S.  Sheldon  appears  to  have 
had  much  to  do  with  the  settlement  of  the  Henry  H. 
Sheldon  estate,  and  after  the  property  was  divided  had 
charge  of  the  renting  and  managing  the  portion  which 
came  to  appellants.  In  making  a  division  of  the  real 
estate  it  became  necessary  for  appellants  to  borrow  some 
money  to  pay  to  other  heirs,  and  an  arrangement  was  made 
with  John  S.  Sheldon  to  furnish  $2,000  for  that  purpose. 
According  to  the  testimony  of  appellants,  they  were  very 
ignorant  as  to  business  matters,  but  had  all  confidence  in 
John  S.  Sheldon  and  implicitly  trusted  him  to  transact  the 
business  for  them.    He  prepared  and  sent  to  them  applica- 
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tions  to  himself  for  two  loans  of  $1,000  each,  authorizing 
him  as  their  attorney  to  procure  the  loans  for  them.  In 
the  view  we  take  of  the  case,  we  deem  a  further  description 
of  these  applications  unnecessary.  At  the  same  time  John 
S.  sent  to  them  obligations,  or  so-called  notes,  for  the  sum 
of  $1,000  each,  and  also  mortgages  or  trust  deeds  securing 
the  payment  of  the  same,  which  were  duly  executed  by 
appellants  and  returned  to  him.  As  we  understand  the 
evidence,  he  had  already  advanced  the  money  before  the 
obligations  and  mortgages  were  executed. 

Each  of  the  obligations  or  instruments  in  writing  secured 
by  the  mortgages,  were  of  the  tenor  and  effect  following : 

"  81,000.  Loda,  III.,  May  29,  1894. 

On  the  first  day  of  June,  1899,  after  date,  for  value 
received,  for  money  loaned,  we  promise  to  pay  to  the  order 
of  John  S.  Sheldon,  of  Loda,  111.,  one  thousand  dollars, 
at  his  banking  house  in  Loda,  111.,  with  interest  on  the  same 
at  the  rate  of  seven  per  cent  per  annum  after  due  until 
paid,  according  to  the  tenor  of  a  certain  trust  deed  bearing 
even  date  herewith,  given  by  Carrie  N.  and  Martha  A. 
Sheldon  to  John  S.  Sheldon,  trustee.  See  conditions  on 
back  of  note. 

Martha  A.  Sheldon, 
Carrie  N.  Sheldon/* 

Indorsed  upon  the  back  of  the  note  was  the  following : 

"  Reserving  the  right  to  pay  $500  on  this  note  at  the  end 
of  any  interest  yeas,  on  giving  sixty  days'  notice  of  inten- 
tion to  pay  same,  to  John  S.  Sheldon,  trustee." 

Accompanying  the  principal  note  or  obligation  in  each 
case  were  five  coupon  notes  for  the  sum  of  $60  each,  to 
cover  the  annual  interest  accruing  upon  the  principal 
sum  specified  in  the  mortgages  respectively.  The  mort- 
gages were  recorded  June  6, 1894,  and  on  June  15, 1894,  the 
securities  were  sold  to  J.  D.  Riggs  for  $2,005,  the  purchase 
being  made  for  appellee;  all  the  papers,  including  the  appli- 
cations and  the  so-called  notes  and  mortgages,  were  deliv- 
ered by  Sheldon  to  Riggs,  upon  the  back  of  the  notes  being 
the  indorsement,  "  Pay  Drusilla  McNall  or  order,  at  Buck- 
ley, 111.  Presentment  for  payment,  protest  notice  of  pro- 
test and  non-payment  waived."    '*  John  S.  Sheldon." 
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The  interest  due  on  these  loans  June  1, 1895,  was  remit- 
ted by  John  S.  Sheldon  to  J.  D.  Kiggs  at  Buckley,  111.,  by 
mail,  and  Kiggs  returned  to  John  S.  the  proper  coupon 
notes  for  such  interest.  The  same  course  was  pursued  with 
regard  to  the  interest  due  June  1,  1896. 

After  these  loans  were  made  by  John  S.  Sheldon  to  appel- 
lants he  continued  to  act  as  their  agent  in  the  collection  of 
rents  on  their  farms,  and  upon  notes  they  held  against  third 
parties,  and  as  he  made  collections  for  them  the  proceeds 
were  deposited  in  his  bank  to  their  credit.  He  sent  them, 
from  time  to  time,  drafts  for  such  small  amounts  as  they 
needed,  upon  their  writing  a  request  for  him  to  do  so,  but 
they  do  not  appear  to  have  ever  drawn  checks  upon  such 
deposit  to  their  credit.  The  whole  account  was  kept  by 
John  S.  Sheldon,  and  appellants  seem  to  have  trusted  him 
to  keep  the  account  correctly.  Many  letters  passed  between 
appellants  and  John  S.  Sheldon  as  to  their  accounts  and 
business  matters,  and  frequent  reference  was  made  to  a 
desire  of  appellants  to  make  a  partial  payment  upon  the 
securities  they  had  given  to  him  for  the  $2,000.  Some  of 
these  letters  are  said  to  have  been  lost,  but  a  good  many 
were  put  in  evidence,  and  while  it  would  too  greatly  extend 
the  limits  of  this  opinion  to  quote  from  them  at  length,  we 
are  satisfied  they  show  a  strong  desire  on  the  part  of  appel- 
lants to  make  a  payment  on  this  $2,000  indebtedness  when- 
ever the  funds  in  the  hands  of  John  S.  Sheldon  were 
sufficient  to  permit  of  their  doing  so.  Prior  to  June  1, 
1895,  the  deposit  in  John  S.  Sheldon's  bank  to  the  credit  of 
appellants  was  upward  of  $1,000,  and  they  then  directed 
him  to  apply  $500  on  each  of  the  obligations.  Apart  from 
any  letters  on  this  subject,  the  uncontradicted  testimony  of 
both  the  appellants  is,  that  on  the  date  last  mentioned  they 
were  at  John  S.  Sheldon's  banking  office  in  Loda,  and 
directed  him  to  apply  $1,000  of  the  moneys  in  his  hands 
belonging  to  them,  upon  these  mortgages,  $500  on  each; 
that  he  told  them  he  would  do  so,  and  on  the  next  day 
informed  them  that  he  had  done  so.  When  they  asked  for 
a  receipt  to  show  the  fact,  he  told  them  it  was  unnecessary 
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because  it  was  indorsed  on  the  back  of  the  mortgages,  and 
that  was  all  that  was  necessary.  Appellants  appear  to  have 
rested  upon  this  assurance  of  John  8.  Sheldon  and  supposed 
the  $1,000  had  been  applied  as  directed.  There  is  not  a 
particle  of  proof  in  the  record  to  show  that  appellants  had 
any  knowledge  of  the  fact  that  John  S.  was  not  then  the 
owner  of  the  mortgages,  or  that  they  had  any  reason  to 
suspect  or  believe  that  he  had  sold  or  transferred  them  to 
appellee  or  any  other  person. 

About- April  23,  1897,  John  S.  Sheldon  failed  in  business, 
and  it  is  admitted  that  in  consequence  of  his  criminal  prac- 
tices in  the  course  of  his  business  he  fled  the  country,  and 
has  since  that  time  been  a  fugitive  from  justice,  and  his 
whereabouts  are  now  unknown. 

The  controversy  in  this  case  turns  upon  the  question  as  to 
who  should  lose  this  $1,000 — appellants  or  appellee?  That 
John  S.  Sheldon  had  that  amount  in  his  hands  belonging  to 
appellants,  and  was  directed  by  them  to  apply  it  on  the 
mortgages  in  suit,  is  not  denied;  but  it  is  insisted  by  appel- 
lee, that  as  she  was  the  owner  of  the  securities  at  the  time 
the  payment  was  made,  she  is  not  bound  thereby.  That 
John  S.  Sheldon  was  not  her  agent  to  receive  the  money, 
and  had  no  authority  to  bind  her  in  the  transaction. 

On  the  part  of  appellants  it  is  claimed  that  appellee  was 
bound  by  the  payment,  for  several  reasons : 

1.  Because  it  is  claimed  the  so-called  notes  were  non- 
negotiable.  To  this  point  are  cited  the  cases  of  Am.  Ex.  Bank 
v.  Blanchard,  7  Allen,  333,  and  Gushing  v.  Field,  70  Me.  50. 
These  cases  would  seem  to  support  the  proposition  con- 
tended for,  but  we  prefer  to  put  our  decision  of  the  case 
upon  other  grounds,  which  render  a  discussion  of  this  point 
unnecessary. 

2.  It  is  next  insisted  that  the  terms  of  the  so-called  notes 
were  such,  that  the  holder  thereof  was  charged  with  notice 
of  payment  and  of  equities  which  might  arise  between  the 
original  parties. 

This  point  will  be  considered  in  connection  with  the  third 
contention,  which  is : 
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3.  Under  the  law  a  mortgage  is  not  assignable,  and  pay- 
ment on  the  note  to  the  mortgagee  was  good  against  the 
holder  if  made  without  notice  of  the  assignment. 

That  a  mortgage  is  not  assignable  at  law,  has  been  the 
well-settled  doctrine  of  the  courts  of  this  State  ever  since 
the  case  of  Olds  v.  Cummings,  31  111.  188,  where  it  was  held 
that  a  mortgage,  being  a  mere  chose  in  action  and  not 
negotiable,  the  mortgagor  having  no  notice  of  the  assign- 
ment, may  interpose  any  defense  arising  out  of  the  transac- 
tion with  the  mortgagee,  which  he  could  set  up  against  the 
mortgagee  in  case  a  bill  were  filed  by  him. 

Caton,  C.  J.,  in  delivering  the  opinion  of  the  court,  said : 

"We  have  not  met  with  a  single  case  where  remedy  has 
been  sought  in  a  court  of  chancery  upon  a  mortgage,  by 
an  assignee,  in  which  every  defense  has  not  been  allowed 
which  the  mortgagor  or  his  representatives  would  have 
made  against  the  mortgagee  himself,  unless  there  has  been 
an  express  statute  authorizing  the  assignment  of  the  mort- 
gage itself.  And  the  reason  is,  that  it  is  the  duty  of  the 
purchaser  of  a  mortgage  to  inquire  of  the  mortgagor  if 
there  be  any  reason  why  it  should  not  be  paid." 

This  is  broad  and  comprehensive  language,  but  the  doc- 
trine therein  announced  has  been  firmly  adhered  to  by  our 
Supreme  Court  in  many  cases  since,  and  in  fact  in  every 
case  where  the  facts  warranted  its  application.  There  can 
be  no  doubt  that  the  great  weight  of  authority  sustains  this 
view  of  the  law. 

An  attempt  has  sometimes  been  made  to  draw  a  distinc- 
tion between  equities  existing  prior  to  the  assignment  and 
those  arising  thereafter,  and  no  doubt  the  distinction  is  good 
to  this  extent,  that  when  the  mortgagor  has  notice  of  the 
assignment  he  may  not  thereafter  so  deal  with  the  original 
mortgagee  as  to  create  new  equities  to  the  prejudice  of  the 
assignee.  In  other  words,  the  mortgagor,  with  notice  of  the 
assignment,  would  have  no  right  to  pay  the  mortgage  debt 
to  the  original  mortgagee,  so  as  to  bind  the  assignee  to  the 
latter's  loss  or  injury.  But  we  think  this  all  depends  upon 
the  question  of  notice,  and  where  the  mortgagor  has  no 
notice  of  the  assignment,  and  has  no  reason  to  suppose  the 
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original  mortgagee  is  not  still  the  holder  and  owner  of  the 
mortgage,  payment  may  be  made  to  the  mortgagee  and  the 
assignee  will  be  bound  thereby. 

"The  principle  seems  to  be  well  established  that  the 
mortgagor  may  pay  or  settle  with  the  person  having  appar- 
ent authority  to  receive  satisfaction  of  the  mortgage;  and 
a  discharge  of  the  mortgage  thus  obtained  will  prevail 
against  those  having  a  secret,  concealed  or  reserved  interest 
in  the  mortgage."  Mason  v.  Beach  et  al.,  55  Wis.  607.  See 
also,  Jackson  v.  Crafts,  18  Johns,  110. 

It  has  been  held  that  payment  made  to  the  mortgagee  by 
the  owner  of  the  property  mortgaged  will  extinguish  the 
mortgage  and  be  binding  on  the  holder  of  the  note.  3 
Randolph  on  Com.  Paper,  520,  No.  1,449,  citing  Jennings 
v.  Vickers,  31  La.  An.  679;  Johnson  v.  Carpenter,  7  Minn. 
176.  In  the  Minnesota  case  it  is  held  that  such  payment  is 
good,  although  made  after,  but  without  notice  of  a  trans- 
fer of  the  note. 

In  Ingalls  v.  Bond  et  al.,  66  Mich.  338,  it  i9  held  that  the 
payment  of  a  mortgage  by  the  mortgagor  to  the  mortgagee, 
without  notice  of  an  unrecorded  assignment,  defeats  the 
claim  of  the  assignee  and  entitles  the  mortgagor  to  its  can- 
cellation and  discharge.  Other  authorities  might  be  cited 
to  the  same  effect,  but  we  deem  it  unnecessary. 

The  case  of  McAuliffe  v.  Reuter,  166  111.  491,  in  its  prin- 
cipal features  was  very  similar  to  the  one  now  before  us, 
and  we  think  is  of  controlling  force  in  the  determination  of 
the  controversy  here  involved.  In  that  case  there  was  no 
question  as  to  the  negotiability  of  the  note,  but  it  was  held 
that  a  mortgagor,  not  having  notice  of  the  assignment  of 
the  mortgage,  may,  on  suit  by  the  assignee  to  foreclose, 
interpose  any  defenses  arising  out  of  the  mortgage  transac- 
tion which  he  might  maintain  against  the  mortgagee,  not- 
withstanding the  mortgage  is  given  to  secure  a  negotiable 
note.  There,  as  here,  the  mortgagee  was  a  private  banker, 
in  whosG  bank  the  mortgagor  made  deposits  from  time 
to  time,  upon  the  agreement  that  the  mortgagee  would 
credit  such  deposits  upon  a  pass-book,  interest  at  four  (4) 
per  cent  being  allowed  on  such  deposits  until  such  time  as 
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the  deposits  and  interest  should  equal  the  amount  due  on 
the  mortgage  loan,  when  the  note  and  mortgage  should  be 
canceled  and  returned  to  the  mortgagor.  Shortly  after  the 
note  and  mortgage  were  exeeuted,  the  mortgagee  sold  and 
transferred  them  to  a  third  party.  Of  this  the  mortgagor 
had  no  notice,  and  continued  to  deposit  money  with  the 
mortgagee  until  the  amount  reached  the  sum  which  the 
mortgagor  had  received  from  the  mortgagee  when  the  lat- 
ter failed,  and  the  mortgagor  then  received  notice  for  the 
first  time  that  the  mortgage  and  note  had  been  assigned. 
The  assignee  of  the  mortgage  had  received  his  interest  from 
the  mortgagee,  but  had  never  had  any  communication  what- 
ever with  the  mortgagor. 

It  was  held  that  the  assignee  was  bound  by  the  payments 
to  the  mortgagee.  It  was  further  held  that  the  mortgagor 
was  not  chargeable  with  negligence  in  not  demanding  the 
production  of  the  note  and  mortgage  when  making  deposits, 
when  his  action  was  justified  by  former  dealings  with  the 
bank  of  the  same  nature. 

Applying  the  principles  above  set  forth  to  the  case  at 
bar,  we  think  appellee  must  be  held  bound  by  the  payments 
made  by  appellants  to  John  S.  Sheldon,  the  mortgagee. 
As  we  have  seen,  they  had  no  notice  whatever  of  the  assign- 
ment of  the  securities  to  appellee,  nor  is  there  anything  to 
show  they  had  any  reason  to  suppose  John  S.  Sheldon  was 
not  the  owner  of  the  mortgages.  They  were  assured  by 
him  that  the  payments  were  indorsed  upon  the  notes,  and 
they  believed  him.  They  were  not  bound  to  go  into  the 
world  and  inquire  whether  or  not  some  third  person  had 
an  equity  in  the  securities,  because  there  was  nothing  to  put 
them  upon  such  inquiry.  On  the  other  hand,  it  would  have 
been  a  very  simple  matter  for  appellee  to  have  given  notice 
to  appellants  that  she  had  purchased  the  mortgages,  and 
had  shs  done  so,  the  controversy  now  pending  would  not 
have  arisen.  After  such  notice,  payments  made  by  appel- 
lants to  John  S.  Sheldon  would  no  doubt  have  been  at  their 
own  peril  and  risk.  By  the  very  terms  of  the  condition 
indorsed  upon  the  back  of  the  notes,  appellee  had  notice 
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that  the  mortgagors  reserved  the  right  to  pay  $500  on  each 
of  the  mortgages  at  the  end  of  any  interest  year,  on  giving 
sixty  days'  notice  to  John  S.  Sheldon.  On  the  face  of  the 
notes  it  was  provided  that  the  money  should  be  paid  to 
John  S.  Sheldon,  at  his  banking  house  in  Loda,  Illinois.  It 
seems  to  us  that  prudence  would  have  dictated  to  appellee 
that  she  give  notice  to  appellants  of  her  rights  in  the  prem- 
ises, and  that  not  to  have  done  so  was  greater  negligence 
than  any  which. can  be  attributed  to  appellants.  Appellee 
received  her  interest  through  John  S.  Sheldon  for  two  years, 
and  surrendered  to  him  the  interest  coupons,  so  she  had 
notice  that  appellants  were  paying  their  money  to  him,  not- 
withstanding the  assignment  of  the  mortgages,  of  which 
they  knew  nothing,  while  appellee  was  fully  informed  on 
that  point,  but  made  no  objection. 

Much  stress  is  laid  by  counsel  for  appellee  upon  the  fact 
that  by  the  applications  for  the  loans,  John  S.  Sheldon  was 
authorized  to  procure  the  loans  for  appellants,  it  being 
argued  therefrom  that  they  must  have  known  that  he  would 
dispose  of  the  securities,  and  are  therefor  estopped  to  deny 
knowledge  that  he  had  done  so.  We  do  not  think  this  was 
at  ail  a  necessary  consequence.  The  applications  were  made 
to  him  for  the  money.  He  had  already  furnished  it,  in  fact, 
and  although  the  applications  were  made  upon  the  blanks 
which  he  may  have  been  in  the  habit  of  using  when  about 
to  procure  money  from  third  parties,  we  are  of  the  opinion 
that  persons  as  ignorant  of  business  and  business  forms  as 
appellants  appear  to  have  been,  would  not  necessarily 
receive  the  impression  that  he  intended  to  sell  or  transfer 
the  securities  to  others.  We  fail  to  see  any  evidence  of 
negligence  on  the  part  of  appellants  so  far  as  this  point  is 
concerned.  Indeed  we  are  at  a  loss  to  perceive  how  these 
applications  have  any  important  bearing  upon  the  questions 
involved.  It  is  further  insisted  by  counsel  for  appellee, 
that  there  was  in  fact  no  pajfment,  because  appellants  did 
not  pay  over  the  money  to  John  S.  Sheldon,  and  even  if  he 
had  the  right  to  receive  payment  he  could  only  receive 
money,  and  could  not  turn  over  his  own  debt  to  appellants 
and  treat  it  as  payment  upon  the  mortgages.    We  think 
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there  is  no  force  in  this  contention.  The  money  was  depos- 
ited in  his  bank  to  their  credit.  By  simply  drawing  a  check 
they  could  have  gotten  manual  possession  of  the  money 
and  handed  it  back  to  him  in  payment  on  the  mortgages. 
If  the  parties  saw  fit  to  waive  that  formality  and  simply 
have  the  amount  credited  on  the  mortgages  and  thus  wipe 
out  so  much  of  their  deposit  in  the  bank,  we  think  it  was 
perfectly  competent  for  them  to  do  so.  The  law  never 
requires  the  doing  of  useless  things  to  establish  legal  rights, 
and  in  equity  the  substance  of  the  transaction  is  to  be 
looked  to  and  not  the  mere  form.  Payment  in  this  case 
was  made  substantially  in  the  same  manner  as  in  the  case  of 
McAuliffe  v.  Reuter,  supra,  which  was  held  to  be  a  good 
payment. 

On  the  whole  we  are  of  the  opinion  that  appellants  are 
entitled  to  a  credit  of  $500  on  each  of  said  mortgages,  and 
that  the  decree  finding  to  the  contrary  was  erroneous. 
Interest  having  been  paid  in  full  on  the  balance  of  the  mort- 
gage debt  remaining  unpaid,  and  the  principal  not  being 
yet  due  when  the  suit  was  brought,  there  was  then  no 
default,  and  appellee  had  no  right  to  maintain  this  action. 
The  decree  must  therefore  be  reversed  and  the  cause  re- 
manded, with  directions  to  the  Circuit  Court  to  dismiss  the 
bills  in  both  cases. 

Reversed  and  remanded  with  directions. 
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J.  Fielding  Martin  v.  Serena  M.  Martin.  Samuel  Beers. 

John   O'Connor  and   Henry  Wolseley,  Executor  adjpi   641 
litem,  etc,  — ~ 

1.  Gifts— Notes  as,  Can  Not  Form  Ground  of  Recovery  by  Donee  in 
Action  at  Law,— A  note  executed  without  consideration,  or  solely  from 
love  and  affection,  intended  as  a  mere  gift,  can  not  form  the  ground  of 
recovery  by  the  donee  in  an  action  at  law  against  the  donor. 

2.  Same— Revocable  Until  Executed— Notes  and  Checks.— A  gift  is 
revocable  till  executed,  and  a  note  intended  as  a  gift  from  the  maker  to 
the  payee  is  but  a  promise  to  make  a  gift,  and  the  gift  is  not  executed 
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till  the  note  is  paid.    The  same  applies  equally  to  checks  as  a  gift  by 
drawer  to  payee. 

3.  Same — Complete  Delivery  Necessary, — In  order  to  constitute  a 
valid  gift,  there  must  be  a  complete  delivery  of  the  subject  of  the  gift, 
either  actual  or  constructive. 

4.  Checks—  What  They  Transfer,— In  Illinois  the  check  of  a  depos- 
itor upon  his  banker,  delivered  to  another  for  value,  transfers  as  between 
drawer  and  payee,  the  title  to  so  much  of  the  deposit  as  the  check  calls 
for. 

5.  Same—  When  Maker  Withdraws  Deposit  Before  Presentment.— 
In  the  case  of  a  check  delivered  for  value,  if  the  maker  withdraws  his 
deposit  before  presentment  he  commits  a  fraud  upon  the  payee,  and 
the  payee  becomes  entitled  to  recover  the  amount  of  the  check  from  the 
drawer. 

6.  Same—  When  Not  Paid  or  Accepted  in  the  Lifetime  of  the  Drawer, 
Revoked  by  Death, — A  check  delivered  by  drawer  to  payee  as  a  mere 
gift,  and  not  paid  or  accepted  in  the  lifetime  of  the  drawer,  is  revoked 
by  his  death,  and  is  not  a  valid  claim  against  his  estate. 

7.  Presumptions—  TJiat  Services  are  Gratuitous.— Where  services 
are  rendered  either  by  or  to  one  admitted  into  the  family  as  a  relative, 
the  presumption  of  law  is  that  such  services  are  gratuitous,  and  that  the 
parties  do  not  contemplate  payment  therefor.  This  presumption  may 
be  overcome  by  proof  either  of  an  express  contract  between  the  parties 
that  payment  shall  be  made,  or  of  facts  and  circumstances  which  show 
that  both  parties,  at  the  time  that  the  services  were  rendered,  intended 
pecuniary  recompense  other  than  that  which  arises  naturally  out  of  the 
family  relation. 

Claim  in  Probate.— Error  to  the  Circuit  Court  of  Kendall  County;  the 
Hon.  George  W.  Brown,  Judge,  presiding.  Hoard  in  this  court  at  the 
April  term,  1900.  Reversed  and  remanded.  Opinion  filed  April  10. 
1900. 

N.  J.  Aldrich  and  Theodore  Worcester,  attorneys  for 
plaintiff  in  error. 

Robert  L.  Tatham  and  Henry  S.  Wilcox,  attorneys  for 
defendant  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Serena  M.  Martin,  one  of  the  three  executors  of  the  will 
of  Edward  Martin,  deceased,  filed  against  the  estate  of 
said  deceased  in  the  County  Court  of  Kendall  County,  a 
claim  which  (after  deducting  a  duplication  of  certain  items) 
amounted  to  $91,642.77.     The  claim  was  dismissed  by  the 
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County  Court  for  want  of  prosecution,  and  appealed  to  the 
Circuit  Court  by  claimant.  The  other  executors  defended 
against  the  claim.  J.  Fielding  Martin,  entitled  under  the 
will  to  a  certain  share  of  the  estate,  which  would  be  dimin- 
ished by  the  allowance  of  this  claim,  and  representing  sev- 
eral others  entitled  to  shares  thereof,  obtained  leave  of  the 
Circuit  Court  to  also  appear  and  defend.  Upon  a  jury 
trial  in  the  Circuit  Court  claimant  obtained  a  verdict  for 
§62,080:02  and  judgment  thereon,  but  at  her  costs.  J.  Field- 
ing Martin  prosecutes  this  writ  of  error  therefrom. 

Edward  Martin,  an  unmarried  man,  died  December  3, 
1S93,  at  Red  Hook,  Dutchess  county,  New  York,  upon  a 
farm  which  had  been  his  home  for  many  years,  leaving  a 
last  will.  He  owned  land  in  Kendall  county,  Illinois,  and 
claimed  a  domicile  there,  and  by  his  direction  his  will  was 
there  probated,  and  his  estate  there  administered.  Serena 
M.  Martin  was  his  niece,  and  lived  with  him  from  about  1S45 
till  his  death.  J.  Fielding  Martin  was  a  nephew  of  Edward 
Martin.  The  relations,  family  and  financial,  existing  be- 
tween Edward  Martin  and  Serena  M.  Martin  very  fully 
appear  in  opinions  rendered  in  prior  litigation  between  the 
parties  to  this  cause,  and  reported  in  Martin  v.  Martin,  68 
111.  App.  169,  and  170  111.  18;  and  in  Martin  v.  Martin,  74 
111.  App.  215,  and  174  111.  371.  Many  of  the  facts  there 
stated  are  in  proof  here  and  we  refer  to  those  opinions  for 
a  more  detailed  history  of  many  matters  herein  referred  to. 
By  these  former  suits  it  was  determined  that  Serena  M. 
Martin  had  acquired  by  valid  gifts  from  Edward  Martin 
securities  aggregating  in  amount  about  $200,000.  She  also 
received  from  him  by  gift  some  years  before  his  death  a 
deed  of  his  farm  and  home  at  Red  Hook,  worth  about 
$20,000.  She  therefore  obtained  from  him  in  his  lifetime 
by  gifts,  about  $220,000  worth  of  real  and  personal  prop- 
erty. By  this  suit  she  now  claims  his  estate  is  also  largely 
indebted  to  her. 

The  different  items  constituting  her  present  claim  may 
be  thus  classified  :  First,  three  packages  of  checks  drawn 
by  Edward  Martin  in  her  favor,  aggregating  $62,080.02,  and 
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by  virtue  thereof  she  claims,  in  the  alternative,  the  moneys 
which,  at  the  time  Edward  Martin  died,  were  in  the  banks 
named  in  said  checks  to  his  credit,  and  which  the  executors 
afterward  withdrew  therefrom;  second,  the  proceeds  of 
eleven  Minnesota  State  railroad  bonds,  sold  by  Edward 
Martin  in  August,  1892,  and  interest  he  previously  collected 
thereon;  third,  interest  collected  by  Edward  Martin  on  ten 
Minneapolis  Street  Kailway  Company  bonds;  and  fourth, 
interest  collected  by  Edward  Martin  on  Illinois  school  dis- 
trict bonds,  notes  secured  by  Illinois  farm  mortgages,  and 
notes  of  the  Catholic  Bishop  of  Chicago,  secured  by  mort- 
gages on  church  property. 

First.  Five  of  the  checks  were  on  the  First  National 
Bank  of  Joliet,  Illinois,  for  sums  aggregating  $8,275,  and 
dated  April  13,  1893;  five  were  on  the  United  States  Trust 
Company  of  New  York,  for  sums  aggregating  $20,805.02, 
and  dated  April  13,  1893;  and  four  were  on  the  United 
States  Trust  Company  aggregating  $33,000,  and  dated  Octo- 
ber 14, 1893,  the  total  amount  of  the  checks  being  $62,080.02. 
The  checks  dated  April  13,  1893,  were  placed  with  other 
securities  in  a  letter  of  that  date  from  Edward  Martin  to 
claimant.  The  letter  stated  it  and  its  contents  were  to  be 
"  left  with  Elizabeth  to  be  handed  to  you,"  but  this  letter 
sealed  with  the  checks  inclosed  was  found  by  claimant  in 
her  box  in  the  safe  deposit  vault  of  the  bank  at  Pough- 
keepsie,  some  days  after  Edward  Martin's  death.  She  tes- 
tified that  of  her  own  knowledge  Edward  Martin  placed 
the  letter  and  contents  in  that  box,  but  that  she  had  never 
seen  the  letter  till  she  opened  the  box  after  her  uncle's 
death.  The  checks  dated  October  14,  1893,  are  shown  to 
have  been  in  her  possession  in  the  house  several  days  before 
Edward  Martin  died. 

'  These  checks  never  were  presented  for  payment  or  accept- 
ance during  the  lifetime  of  Edward  Martin.  A  note  exe- 
cuted without  consideration,  or  solely  for  love  and  affection, 
intended  as  a  mere  gift,  can  not  form  the  ground  of  recov- 
ery by  the  donee  in  an  action  at  law  against  the  donor.  A 
gift  is  revokable  till  executed,  and  a  note  intended  as  a  gift 
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from  the  maker  to  the  payee  is  but  a  promise  to  make  a 
gift,  and  the  gift  is  not  executed  till  the  note  is  paid. 
(Blanchard  v.  Williamson,  70  111.  647;  Williams  v.  Forbes, 
114  111.  167;  Kichardson  v.  Richardson,  148  111.  563;  Shaw 
v.  Camp,  160  111.  425.)  This  rule  applies  equally  to  checks 
intended  as  a  gift  by  drawer  to  payee.  Simmons  v.  Cin- 
cinnati Savings  Society,  31  Ohio  St.  457,  27  Am.  R.  521, 
was  a  suit  on  a  check  delivered  as  a  gift  from  drawer  to 
payee,  where  the  drawer  died  before  the  check  was  pre- 
sented for  payment.  The  suit  was  against  the  drawee,  and 
not  as  here  against  the  estate  of  the  drawer,  but  it  was  deter- 
mined on  general  principles  applicable  to  this  case.  The 
court  there  said : 

"  The  question  as  to  what  are  the  rights  of  the  holder  of 
a  check  for  value  against  the  drawee  or  drawer,  does  not 
arise  in  this  case.  Many  of  the  authorities  cited  by  coun- 
sel for  the  plaintiff  relate  to  this  question  and  need  not  here 
be  considered.  The  plaintiff  claims  as  the  payee  of  a  check 
delivered  to  her  by  the  drawer,  who  intended* to  transfer  to 
the  plaintiff,  by  way  of  gift,  the  fund  on  which  the  check 
was  drawn,  and  the  que$tion  is,  whether  before  the  payment 
or  acceptance  of  the  check  by  the  drawee  the  gift  was  exe- 
cuted. It  seems  clear  to  us  that  until  the  check  was  either 
paid  or  accepted  the  gift  was  incomplete,  and  that  in  the 
absence  of  such  payment  or  acceptance,  the  death  of  the 
drawer  operated  as  a  revocation  of  the  check.  It  is  well 
settled  that  in  order  to  constitute  a  valid  gift  there  must 
be  a  complete  delivery  of  the  subject  of  the  gift,  either 
actual  or  constructive.  The  check  in  the  present  instance 
was  a  mere  order  or  authority  to  the  payee  to  draw  the 
money,  and  bein^  without  consideration,  it  was  subject  to 
be  countermanded  or  revoked  while  it  remained  unacted  on 
in  the  hands  of  the  payee."  (8  Am.  &  Eng.  Ency.  of  Law, 
1320,  1321;  14  Am.  &  Eng.  Ency.  of  Law,  2d  Ed.  1030, 
1031.) 

It  is  true  that  in  Illinois  the  check  of  a  depositor  upon 
his  banker,  delivered  to  another  for  value,  transfers  to  that 
other,  as  between  drawer  and  payee,  the  title  to  so  much  of 
the  deposit  as  the  check  calls  for.  This  rule  is  stated,  and 
all  the  principal  cases  to  that  effect  in  this  State  cited  in 
Gage  Hotel  Co.  v.  Union  National  Bank,  171  111.  531.    This 
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principle  can  apply  only  partially  to  a  check  donated  by  the 
drawer  to  the  payee,  without  any  valuable  consideration. 
In  the  case  of  a  check  delivered  for  value,  if  the  maker 
withdraws  his  deposit  before  presentment  he  commits  a 
fraud  upon  the  payee,  and  the  payee  becomes  entitled  to 
recover  the  amount  of  the  check  from  the  drawer.  But 
where  the  check  is  a  mere  gift  to  the  payee,  no  fraud  is  com- 
mitted upon  him  by  the  withdrawal  of  the  deposit  before 
presentation.  If  such  payee  should  then  sue  the  drawer 
for  the  amount  of  the  check,  a  plea  of  want  of  considera- 
tion would  be  as  valid  a  defense  as  such  plea  would  be  to  a 
note  delivered  as  a  mere  gift.  In  other  words,  if  the  deliv- 
ery of  a  check  as  a  mere  gift  to  the  payee  can  be  said  to  be 
in  this  State  an  appropriation  of  so  much  of  the  drawer's 
funds  in  the  bank  to  the  payee,  yet  the  appropriation  is  not 
complete,  but  the  drawer  retains  the  power  to  destroy  it  by 
withdrawing  the  funds  before  presentation;  and  such  with- 
drawal would  not  leave  the  drawer  liable  to  an  action  by 
the  donee  of  the  check.  Therefore,  even  in  Illinois,  the  gift 
of  a  check  is  not  complete  till  payment  or  acceptance  by  the 
bank  upon  which  it  is  drawn,  and  is  subject  to  revocation 
and  is  revoked  by  the  death  of  the  drawer  before  payment 
or  acceptance  by  the  bank.  Edward  Martin  did  withdraw 
all  his  funds  in  the  First  National  Bank  of  Joliet,  Illinois, 
except  $1,572.05,  after  he  gave  these  checks.  Therefore, 
except  as  to  that  sum,  he  revoked  the  gift  of  the  Joliet 
checks  in  his  lifetime,  and  his  death  revoked  them  as  to  that 
remaining  fund.  As  to  the  checks  given  claimant  upon 
the  United  States  Trust  Company  of  New  York,  they  were 
drawn  in  New  York  and  payable  in  New  York,  and  are  gov- 
erned by  the  laws  of  that  State.  It  was  admitted  in  the 
court  below,  as  we  understand  the  several  admissions  as 
appearing  in  the  record,  that  under  the  laws  of  New  York 
the  delivery  of  a  check  does  not  operate  as  a  transfer  or  an 
assignment  on  the  fund  in  the  bank,  or  any  part  thereof, 
and  that  such  a  check  delivered  as  a  gift,  creates  no  claim 
whatever  against  the  drawer  in  his  lifetime  or  against  his 
representatives  after  his  death.     (Pabst  Brewing  Co.   v. 
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Reeves,  42  111.  App.  154.)  It  follows  that  if  plaintitf  is 
entitled  to  recover  upon  the  checks  it  must  be  upon  the 
ground  that  they  were  delivered  to  her  for  a  valuable  con- 
sideration, and  not  either  as  a  mere  gift  or  for  love  or 
affection. 

Two  considerations  are  relied  upon  to  support  a  cause  of 
action  upon  the  checks,  viz.:  First,  the  valuable  considera- 
tion imported  by  the  execution  and  delivery  of  the  checks, 
and  second,  the  care  and  services  rendered  by  claimant  to 
deceased  in  his  lifetime.  The  checks  do  not  recite  that  they 
are  for  value  received.  The  presumption  that  they  were 
for  a  valuable  consideration  is  not  at  all  conclusive,  but  will 
yield  to  the  facts  disclosed  by  the  evidence.  There  is  no 
pretense  that  there  had  been  any  financial  transactions 
between  the  parties  which  could  form  the  basis  for  these 
checks,  except  the  collection  by  Edward  Martin  of  interest 
upon  securities  he  had  previously  given  claimant,  and  that 
interest,  if  never  otherwise  paid  (a  question  we  discuss  later 
on),  was  very  much  less  than  the  amount  of  these  checks. 
It  is  manifest  from  the  evidence  that  claimant  had  been  an 
inmate  of  Edward  Martin's  family  ever  since  about  1845, 
when  she  was  a  small  child,  and  had  been  supported  and 
cared  for  by  him.  and  had  nothing  but  what  he  gave  her. 
The  checks  drawn  April  13,  1893,  were  inclosed  in  a  sealed 
envelope  which  had  never  been  opened  by  claimant  till  after 
the  death  of  Edward  Martin.  They  were  placed  by  him  in 
her  box  in  the  safe  deposit  vault,  in  a  sealed  letter  addressed 
to  her,  and  in  the  same  inclosure  were  other  securities 
which  she  has  heretofore  claimed  and  secured  as  mere 
gifts.  The  checks  of  October  14,  1893,  were  in  her  posses- 
sion before  his  death  in  the  same  parcel,  covered  with 
"  curtain  cloth,''  kept  in  her  clothes  closet  at  home,  with 
other  securities  which  it  has  been  heretofore  adjudged  were 
gifts  from  him  to  her.  The  history  of  the  letters,  the  box 
and  the  "curtain  cloth"  parcel,  is  given  in  the  former 
opinions  to  which  we  refer.  When  the  cases  involving  her 
title  to  the  other  securities  she  received  from  him,  kept  in 
said  package  in  said  clothes  closet  or  placed  by  him  in  her 
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box  in  the  bank,  were  before  the  courts,  she  did  not  claim 
they  were  delivered  to  her  as  payment  for  her  services  to 
Edward  Martin,  nor  that  he  was  under  any  obligation  to 
pay  her  therefor.  She  then  claimed  those  were  gif  ts,  and 
she  then  proved  her  services  to  deceased,  to  show  a  reason 
why  he  would  be  likely  to  bestow  such  a  generous  bounty 
upon  her,  and  why  he  must  have  felt  affection  toward  her, 
and  sought  by  the  moral  force  of  such  facts  to  induce  the 
courts  to  hold  said  securities  were  gifts  to  her,  completely 
executed  in  his  lifetime.  Having  obtained  final  judgment 
that  the  bonds,  notes  and  mortgages  are  hers  by  gift,  she 
now  sets  up  a  legal  liability  of  Edward  Martin  to  pay  her 
for  the  same  services,  as  a  valuable  consideration  for  the 
checks,  which  she  failed  to  reduce  to  cash  in  his  lifetime. 
We  do  not  think  her  services  to  Edward  Martin  capable  of 
performing  this  double  duty.  If  she  had  set  up  and  proved 
in  the  former  litigation  that  Edward  Martin  was  legally 
indebted  to  her  in  the  sum  of  $91,000,  or  any  lesser  amount, 
the  courts  might  well  have  concluded  said  bonds,  notes 
and  mortgages  were  not  mere  gifts,  but  were  designed 
to  extinguish  all  such  obligations.  By  the  course  pursued 
claimant  has  first  obtained  a  determination  that  she  is  the 
owner  of  about  $220,000  worth  of  property  by  gift  from 
Edward  Martin,  and  then  sets  up  the  same  facts  to  prove 
that  he  also  owed  her  at  the  time  of  his  death  over  $91,000. 
Claimant  was  admitted  to  the  family  of  Edward  Martin 
when  a  mere  child.  At  first  she  must  have  received  more 
than  she  rendered.  She  was  a  mere  subordinate  there  till 
the  death  of  the  housekeeper,  Serena  Martin,  claimant's 
aunt  and  the  sister  of  Edward  Martin,  in  1877  or  1878. 
Edward  Martin  then  told  claimant  that  he  wanted  no  more 
changes,  but  wanted  her  to  stay  with  him  and  take  her 
aunt's  place.  She  replied  that  she  would  never  leave  him. 
From  that  time  on  she  acted  as  his  housekeeper  till  his 
death,  or  at  least  till  the  home  and  home  farm  became  hers 
by  his  gift,  and  she  did  all  that  a  woman  in  such  a  position 
would  naturally  do  for  an  uncle  for  whom  she  had  a  natural 
affection,  and  whose  home  had  been  her  home  already  for 
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over  thirty  years.  Where  services  are  rendered  either  by 
or  to  one  admitted  into  the  family  as  a  relative,  the  pre- 
sumption of  law  is  that  such  services  are  gratuitous,  and 
that  the  parties  do  not  contemplate  payment  therefor.  This 
presumption  may  be  overcome  by  proof,  either  of  an  express 
contract  between  the  parties  that  payment  shall  be  made 
therefor,  or  of  facts  and  circumstances  which  show  thai; 
both  parties,  at  the  time  that  the  services  were  rendered, 
intended  pecuniary  recompense  other  than  that  which  arises 
naturally  out  of  the  family  relation.  (HeflFron  v.  Brown,  155 
111.  322.)  There  is  no  express  contract  for  payment  in  this 
case.  We  find  no  evidence  in  this  case  showing  that  Serena 
M.  Martin  expected  to  charge  her  uncle  for  her  services  or 
expected  him  to  pay  her  compensation,  and  none  indicating 
that  Edward  Martin  ever  looked  upon  himself  as  under 
legal  obligation  to  pay  her,  or  ever  intended  to  pay  her. 
All  the  inferences  to  be  drawn  from  the  evidence  exclude 
the  idea  that  the  parties  were  dealing  with  each  other  under 
any  contract  relation,  or  that  either  supposed  or  intended 
that  the  services  either  rendered  the  other  were  to  be 
charged  for  or  paid  for.  Their  relations  were  entirely  dif- 
ferent. Edward  Martin  had  been  like  a  father  to  her.  He 
had  cared  for  her  in  early  life;  what  education  she  had  she 
owed  to  him;  for  many  years  his  home  had  sheltered  her 
and  his  means  had  supported  her  at  a  time  when  her  pres- 
ence was  not  necessary  to  him.  When  in  1877  or  1878,  in 
his  old  age,  her  aunt,  his  housekeeper,  died,  then  he  needed 
claimant's  help  and  care,  and  she  freely  gave  it.  The  dying 
request  of  Serena  M.  Martin  to  her  brother  to  provide  well 
for  claimant  tends  to  show  that  claimant  was  regarded  as 
also  in  need  of  his  care  and  provision  as  well  as  he  in  need 
of  her  services.  That  he  intended  to  provide  for  her  future 
welfare  very  generously  is  clear,  and  that  she  wholly  trusted 
him  to  make  for  her  such  provision  as  his  generosity  might 
dictate  is  equally  plain.  We  think  it  obvious  from  the 
proof  that  the  parties  were  actuated  entirely  by  the  senti- 
ments naturally  arising  out  of  the  family  relation  so  long 
existing  between  them,  and  that  this  feeling  made  claim- 
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«nt  ttie  recipient  of  a  large  share  of  her  uncle's  property 
by  gift,  basides  the  provision  in  his  will  placing  her  on  an 
equality  with  other  nephews  and  nieces  as  to  the  property 
he  retained  till  his  death.  We  think  that  under  the  proofs 
these  checks  were  just  as  truly  gifts  from  Edward  Martin 
to  claimant  as  were  the  bonds,  notes  and  mortgages  involved 
in  the  previous  litigation  between  the  same  parties.  If  the 
checks  had  been  presented  in  his  lifetime  and  paid  or  ac- 
cepted in  his  lifetime,  the  gifts  evidenced  thereby  would 
have  been  complete,  and  claimant  could  have  retained  the 
money.  Not  having  been  presented  and  paid  or  accepted 
in  his  lifetime,  the  gifts  of  the  checks  remained  incomplete 
and  unexecuted  and  must  fail. 

Second.  In  1886  Edward  Martin  gave  claimant  eleven 
Minnesota  State  railroad  bonds,  and  placed  them  in  her 
box  in  the  bank,  and  in  1887  he  wrote  her  that  he  had  made 
a  codicil  to  his  will  giving  them  to  her.  In  his  diary,  under 
the  date  of  August  15,  1892,  he  wrote :  "  Went  to  Pough- 
keepsie  to  get  Minn.  4J  per  cent  bonds.  They  have  besn 
called  and  I  want  to  realize  on  them."  He  realized  on 
them  during  that  month,  and  had  previously  collected 
interest  on  them  fqr  several  years.  On  October  14,  1892, 
he  placed  in  claimant's  box  in  the  bank  Phipps  notes 
amounting  to  $100,000,  secured  by  mortgage.  In  Edward 
Martin's  letter  to  claimant  of  May  13,  1892,  found  in  her 
box  after  his  death,  he  enumerated  the  securities  he  had 
theretofore  given  her,  including  these  bonds,  and  in  the 
postscript  said : 

"  Some  of  the  bonds  ($30,000)  named  above  as  in  your  box, 
have  matured  and  been  collected,  and  assignments  of  other 
notes  and  mortgages  than  those  before  named  will  be  added 
to  your  personal  estate  from  time  to  time  at  my  conven- 
ience and  placed  in  your  box  in  the  safe  deposit  vault,  and 
everything  in  your  box  is  yours." 

We  think  he  meant  by  this  that  he  intended  to  put  in  her 
box  other  securities  to  take  the  place  of  those  he  had  col- 
lected. This  letter  was  dated  before  he  sold  the  Minnesota 
State  railroad  bonds,  and  may  have  been  placed  in  her  box 
before  that  sale,  though  it  was  not  designed  to  reach  her 
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till  after  his  death;  but  we  think  it  indicates  the  course  he 
intended  to  pursue  with  reference  to  her  securities  in  said 
box,  and  that  when,  after  he  withdrew  the  railroad  bonds 
and  collected  them,  he  placed  in  her  box  other  securities 
largely  in  excess  thereof,  he  intended  them  in  part  as  sub- 
stitutes for  what  he  had  withdrawn.  Indeed,  that  would 
be  the  natural  inference  in  the  absence  of  any  expression 
by  him.  It  is  not  reasonable  to  suppose  that  after  becom- 
ing her  debtor  for  $12,000  or  $13,000,  by  withdrawing 
these  bonds,  he  meant  to  leave  that  obligation  unpaid  while 
making  her  a  new  gift  of  securities  worth  $100,000.  By 
the  former  suits  she  has  secured  the  Phipps  notes  and  mort- 
gages as  her  own,  and  she  has  thus  been  amply  remunerated 
for  the  railroad  bonds  he  collected  in  1892. 

Third.  The  third  item,  as  we  have  classified  the  claim, 
is  interest  collected  by  Edward  Martin  on  Minneapolis  street 
railway  bonds.  It  was  held  in  Martin  v.  Martin,  170  111. 
18,  that  Edward  Martin  had  a  life  estate  in  these  bonds, 
with  remainder  to  Serena  M.  Martin  at  his  death.  That 
question  is  res  adjudicata  between  these  parties.  Hence  his 
estate  is  not  accountable  to  her  for  the  interest  he  collected 
on  those  bonds  during  his  life. 

Fourth.  The  fourth  item  is  interest  Edward  Martin  col- 
lected on  school  bonds  and  farm  and  church  mortgages. 
By  the  former  decisions  between  these  parties  it  was  settled 
that  these  securities  belonged  to  claimant  by  valid  gifts 
from  Edward  Martin.  They  therefore  became  hers  when 
he  handed  them  to  her  or  placed  them  in  her  box  in  the 
bank.  Interest  collected  by  him  thereafter  upon  said  secu- 
rities c6nstitutes  a  valid  claim  against  his  estate,  unless  she 
has  been  paid  therefor.  J.  Fielding  Martin  testified  that  at 
the  trial  of  one  of  the  former  causes,  Serena  M.  Martin  stated 
on  the  witness  stand  that'she  had  received  the  interest  on 
the  securities  and  more,  too.  In  connection  with  this  proof 
the  executors  put  in  evidence  thirty-two  checks  of  various 
dates  during  the  period  in  which  Edward  Martin  collected 
said  interest.  These  checks  were  drawn  by  Edward  Martin 
in  favor  of  Serena  M.  Martin,  and  each  was  indorsed  by  her, 
and  they  amounted  in  the  aggregate  to  $4,412.75. 
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In  the  examination  of  witnesses  these  were  called  by 
counsel  for  each  side  "  bank  checks  "  or  "  checks  on  the  Red 
Hook  bank,"  but  as  copied  into  the  record  they  do  not 
indicate  upon  whom  they  were  drawn.  In  rebuttal  claimant 
testified  that  at  the  trial  of  the  previous  suit  she  testified 
that  Edward  Martin  collected  the  interest  and  placed  it  to  his 
account,  and  then  drew  checks  to  her  to  strengthen  her  bank 
account,  and  that  she  referred  to  the  checks  on  the  Red 
Hook  bank  offered  in  evidence;  that  that  was  the  way 
Edward  Martin  did  her  business.  On  cross-examination 
she  stated  at  the  trial  referred  to  she  testified  she  had 
received  all  the  interest,  but  did  not  say  "and  more,  too." 
It  may  be  it  was  not  competent  for  her  to  give  that 
testimony  on  the  former  trial,  if  it  had  been  objected  to, 
but  it  here  appears  that  she  did  so  testify  at  that  time. 
That  testimony  was  then  material  in  her  favor.  It  was 
there  contended  that  the  fact  that  Edward  Martin  frequently 
went  to  her  box,  took  out  the  securities  it  was  claimed  he 
had  previously  given  her  and  collected  the  interest  thereon 
and  placed  it  to  his  own  credit  in  the  bank,  showed  that  he 
had  not  parted  with  dominion  over  the  securities  but  used 
them  as  his  own.  This  proof  from  Serena  M.  Martin  tended 
to  refute  that  position  by  showing  that  he  paid  her  the 
interest  after  he  had  collected  it,  and  therefore  acted  for  her 
in  collecting  it.  It  seems  clear  that  in  that  testimony  she 
did  not  refer  to  the  checks  in  suit  here,  part  of  which  she 
never  saw  until  after  her  uncle's  death,  and  the  rest  of 
which  were  drawn  less  than  two  months  before  his  death 
and  were  never  used  by  her,  and  none  of  which  had  been 
used  "  to  strengthen  her  bank  account,"  but  that  she  referred 
to  checks  on  the  Red  Hook  bank  such  as  those  offered  in 
evidence  by  the  defense.  In  the  former  suit  she  had  the 
benefit  of  her  testimony  then  given,  that  she  received  all 
the  interest  Edward  Martin  collected  upon  her  securities, 
and  she  ought  now  to  be  bound  thereby. 

There  was  no  special  verdict.  But  as  the  verdict  is  for 
the  precise  amount  of  the  face  of  the  checks  claimant 
offered  in  evidence,  including  even  the  two  cents  on  one 
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check  which  she  omitted  from  her  claim  as  filed,  it  is  plain 
the  jury  found  for  claimant  upon  the  checks,  and  found 
against  her  as  to  all  her  other  demands.  We  approve  their 
rejection  of  the  other  claims,  but  are  also  of  opinion  that 
under  the  evidence,  and  the  law  applicable  thereto,  she  has 
not  established  a  cause  of  action  upon  the  checks.  The 
instructions  are  not  free  from  error,  but  we  deem  it  unnec- 
essary to  discuss  them. 
The  judgment  is  reversed  and  the  cause  remanded. 


Martin  &  Go.  v.  Heilman  Machine  Works,  A.  C.  Rosen- 
cranz,  Receiver. 

1.  Practice— Parties  Should  Not  Be  Prejudiced  by  Mere  Inadvert- 
ence of  an  Officer  Talcing  an  Acknowledgment— Parties  ought  not  to  be 
prejudiced  by  the  mere  inadvertence  of  the  officer  taking  an  acknowl- 
edgment, where  they  themselves  have  done  all  the  law  requires  of  them 
to  comply  with  its  provisions. 

2.  Surplusage-— Stating  Venue  in  Certificate  of  Acknowledgment  of 
Chattel  Mortgage.— The  statute  giving  the  form  of  a  certificate  of 
acknowledgment  of  a  chattel  mortgage,  does  not  require  a  venue  to  be 
stated,  and  that  portion  of  the  certificate  may  be  rejected  as  surplus- 
age.   Redundency  does  not  vitiate  a  certificate  of  acknowledgment. 

3.  Acknowledgment— Omission  to  State  Name  of  County  in  Certifi- 
cate of  Acknowledgment  of  Cliattel  Mortgage  Immaterial,  W7ien.— The 
omission  to  state  the  name  of  the  county,  in  the  certificate  of  acknowl- 
edgment of  a  chattel  mortgage,  in  which  such  acknowledgment  is  taken,  is 
immaterial  when  it  is  certain  that  the  acknowledgment  was  taken  before 
a  justice  of  the  peace  in  and  for  a  town  which  the  court  judicially 
knows  to  be  in  the  proper  county. 

4.  Evidence—  That  the  Party  Who  Takes  an  Acknowledgment  is  a  Jus- 
tice of  the  Peace  in  the  County, — The  certificate  of  the  county  clerk  is 
competent  evidence  to  prove  that  the  party  who  took  the  acknowledg- 
ment was,  at  the  time,  a  justice  of  the  peace  in  and  for  the  county. 

5.  Parol  Evidence— As  to  Acknowledgments.— Parol  evidence  is 
admissible  to  show  the  county  in  which  an  acknowledgment  is  taken. 

Trover. — Appeal  from  the  Circuit  Court  of  Woodford  County;  the 
Hon.  George  W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1900.    Reversed  and  remanded.    Opinion  filed  April  10, 1900. 
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James  A.  Riely  and  Thomas  Kennedy,  attorneys  for 
appellant. 

E.  J.  Riley,  attorney  for  appellees. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  trover  by  appellants  against  appel- 
lees, to  recover  the  value  of  a  threshing  machine  outfit 
which  appellants  claimed  under  a  chattel  mortgage.  Appel- 
lees insisting  it  was  their  property,  caused  it  to  be  seized  and 
shipped  to  their  works  at  Evansville,  Ind.,  and  appellants 
brought  this  suit.  There  was  a  declaration  in  trover  in  the 
usual  form  to  which  A.  C.  Rosencranz,  receiver  for  appel- 
lees, filed  the  general  issue.  The  cause  was  tried  by  a  jury, 
and  after  the  evidence  was  all  in  the  court  directed  a  ver- 
dict in  favor  of  the  defendants,  on  the  ground  that  appel- 
lants5 chattel  mortgage,  which  was  their  onty  title  to  the 
property,  was  not  properly  acknowledged.  The;  plaintiffs 
prosecute  this  appeal. 

It  appears  from  the  evidence  that  appellees  are  a  manufac- 
turing company  located  at  Evansville,  Ind.,  building  thresh- 
ing machines  and  engines.  During  the  year  1897,  Dennis 
F.  Shea  of  Minonk,  was  their  agent  for  several  counties  in 
that  vicinity  (including  Marshall),  for  the  sale  of  appellees' 
machinery.  It  seems  that  Shea's  authority  extended  simply 
to  taking  orders  for  machines,  on  blanks  furnished  by  appel- 
lees, upon  which  orders  were  printed  in  large  letters  the 
words :  "  This  order  is  subject  to  the  approval  of  the  Heil- 
man Machine  Works  at  their  office  in  Evansville,  Ind." 

In  the  spring  of  1897,  Shea  sold  a  new  Heilman  thresh- 
ing outfit  to  one  Schaeffer,  and  with  the  approval  of  appel- 
lees, took  a  J.  I.  Case  thresher  and  engine  as  part  pay  for  the 
new  machine.  It  is  this  last  named  outfit  which  is  the  sub- 
ject of  controversy  in  this  suit. 

On  July  21, 1897,  Shea  procured  from  Nathan  Fisher  an 
order  in  the  usual  form  for  the  J.  I.  Case  outfit,  which  was 
submitted  to  appellees  and  rejected  July  24,  1897. 

Dennis  F.  Shea,  George  Shea  and  Nathan  Fisher  then 
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took  the  Case  outfit,  without  the  knowledge  or  consent  of 
appellees,  and  used  the  machinery  during  the  threshing  sea- 
son of  1897.  The  last  place  they  threshed  was  at  Adam 
Bishop's,  and  the  machine  was  left  there  apparently  with- 
out much  care  or  attention,  except  that  Fisher  took  the  belts 
off  and  put  them  under  cover. 

While  the  machinery  was  at  Bishop's,  Shea  tried  to  sell 
it  to  Fisher,  who  swears  that  Shea  then  told  him,  he,  Shea, 
had  bought  out  the  interest  of  appellees  therein,  and  was 
himself  the  owner  thereof.  After  some  bargaining  the 
evidence  seems  to  show  that  Fisher  agreed  to  purchase  the 
outfit.  Fisher  and  Shea  then  went  to  Peoria,  where  Fisher 
purchased  a  corn-sheller  from  appellants,  Martin  &  Com- 
pany, for  $150,  and  to  secure  the  purchase  price  executed  to 
them  the  chattel  mortgage  in  question,  Shea  telling  Martin 
<fe  Company  that  he  had  sold  the  threshing  outfit  to  Fisher 
and  that  the  latter  had  a  right  to  mortgage  it.  The  mort- 
gage was  accordingly  given  by  Fisher  to  Martin  &  Com- 
pany to  secure  the  payment  of  four  notes,  amounting  in 
the  aggregate  to  $150.  Fisher  took  possession  of  the  corn- 
sheller,  went  to  Bishop's,  where  the  outfit  in  controversy 
still  remained,  and  commenced  shelling  corn,  using  the  J.  I. 
Case  engine  to  run  the  shelter. 

An  agent  of  appellees  came  to  Minonk  and  ordered  Shea 
to  get  the  threshing  outfit  and  ship  it  to  the  factory  at 
Evansville,  Indiana.  Shea  went  to  where  Fisher  was  at 
work  with  the  engine,  took  the  machinery  from  Fisher  and 
shipped  it  as  directed  to  Evansville. 

Objection  was  made  to  the  introduction  of  appellants' 
chattel  mortgage  in  evidence,  for  the  reason  that  the  certifi- 
cate showed  the  acknowledgment  to  have  been  taken  in 
Peoria  county,  while  the  evidence  showed  that  Fisher,  the 
mortgagor,  resided,  and  the  property  was  situated,  in  Mar* 
shall  county.  The  certificate  of  acknowledgment  was  as 
follows : 

'*  State  of  Illinois,  ) 
County  of  Peoria.   ) 
I,  James  W.  Tracey,  a  justice  of  the  peace  of  the  town 
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of  Bennington,  in  and  for  the  said  county,  do  hereby  certify 
that  this  mortgage  was  duly  acknowledged  before  me  by 
the  above  named  Nathan  Fisher,  the  mortgagor  therein 
named,  and  entered  by  me  this  13th  day  of  August,  A.  D. 
1897. 
Witness  my  hand  and  seal. 

James  W.  Tracey,  [Seal] 

Justice  of  the  Peace." 

Attached  to  the  mortgage  was  a  certificate  of  record  by 
the  circuit  clerk  of  Marshall  county,  bearing  date  August 
17,  1897,  and  also  a  certificate  of  the  county  clerk  of 
Marshall  county  certifying  "  that  James  W.  Tracey,  whose 
name  is  subscribed  to  the  annexed  instrument  in  writing, 
was  at  the  time  of  executing  the  same  a  police  magistrate 
in  and  for  said  county  *  *  *  and  authorized  by  law  to 
take  the  same;  and  further  that  I  am  well  acquainted  with 
his  handwriting  and  verily  believe  that  his  signature 
thereto  is  genuine,"  etc. 

The  objection  to  the  introduction  of  the  mortgage  in  evi- 
dence was  overruled  and  it  was  admitted.  Subsequently 
the  court  changed  its  rulings  and  excluded  the  mortgage, 
and  appellants  then  offered  to  prove  that  there  was  no  such 
township  as  Bennington  in  Peoria.county.  That  there  was 
such  a  township  in  Marshall  county,  and  that  James  W. 
Tracey  was  a  justice  of  the  peace  of  that  township.  That 
the  acknowledgment  of  the  mortgage  in  question  was 
taken  before  him  and  duly  eritered  in  his  docket,  and  that 
the  venue  stated  as  being  in  Peoria  county  was  a  mistake 
and  inadvertence  caused  by  the  mortgage  being  written  on 
a  blank  printed  for  Peoria  county;  but  the  court  rejected 
this  offered  testimony,  excluded  the  mortgage,  and  directed 
a  verdict  for  appellees  as  already  stated.  m 

AVe  think  this  action  of  the  court  was  erroneous.  If  the 
mortgage  and  certificate  of  acknowledgment,  when  consid- 
ered as  a  whole,  were  not  notice,  we  are  of  opinion  the 
proofs  offered  aliunde  should  have  been  admitted  to  show 
the  facts.  Parties  ought  not  to  be  prejudiced  by  the  mere 
inadvertence  of  the  officer  taking  an  acknowledgment,  where 
they  themselves  have  done  all  that  the  law  requires  of  them 


Second  District — Apkil  Term,  1900.      163 

Martin  &  Co.  v.  Heilman  Machine  Works. 

to  comply  with  its  provisions.     Pease  v.  Fish  Furniture 
Co.,  176  111.  220. 

Particularly  is  this  so  in  a  case  such  as  this,  where  the 
agent  of  appellees  knew  all  about  the  chattel  mortgage  (if 
he  was  not  in  fact  the  inducing  cause  of  appellants  taking 
it),  and  was  also  the  same  party  who  took  the  property 
from  the  possession  of  the  mortgagor  to  ship  ,it  to  appel- 
lees. 

As  a  matter  of  fact,  the  mortgage  was  acknowledged 
before  the  proper  officer,  in  the  township  where  the  mort- 
gagor resided  and  the  property  wassituated.  It  was  entered 
on  the  justice's  docket  and  recorded  in  the  proper  county. 
TFe  are  of  opinion  this  was  sufficient  to  protect  the  rights 
of  the  mortgagee,  whatever  they  were. 

The  fact  that  the  justice  noted  a  wrong  venue  in  the  mar- 
gin of  his  certificate  ought  not  to  vitiate  the  acknowledg- 
ment It  is  to  be  observed  that  the  statute  giving  the 
form  of  a  certificate  of  acknowledgment  of  a  chattel  mort- 
gage, does  not  require  a  venue  to  be  stated,  and  we  think 
that  portion  of  the  certificate,  at  least  in  this  case,  may  be 
rejected  as  surplusage.  Redundency  does  not  vitiate  a  cer- 
tificate of  acknowledgment.     Chester  v.  Rumsey,  26  111.  97. 

In  Hamilton  v.  Seeger,  75  111.  App.  599,  it  was  held  that 
a  mistake  of  the  justice  in  describing  the  debt  secured,  did 
not  vitiate  the  acknowledgment. 

It  has  also  been  held  that  the  omission  to  state  the  name 
of  the  county  in  the  certificate  of  acknowledgment  of  a 
chattel  mortgage  in  which  such  acknowledgment  is  taken, 
is  immaterial  when  it  is  certain  that  the  acknowledgment 
was  taken  before  a  justice  of  the  peace  in  and  for  a  town 
which  the  court  judicially  knows  to  be  in  the  proper  county. 
Gilbert  v.  National  Cash  Register  Co.,  67  111.  App.  606. 

The  certificate  of  the  county  clerk  attached  to  the  mort- 
gage, was  competent  evidence  to  prove  that  Tracey,  who 
took  the  acknowledgment,  was  at  the  time  a  justice  of  the 
peace  in  Marshall  county.     Ross  v.  Hole,  27  111.  104. 

In  the  case  of  Angier  v.  Schieffelin,  72  Pa.  St.  106  (S. 
C.  18  Am.  Rep.  659),  there  was  a  question  involved  similar 
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to  the  one  we  are  considering.  The  officer  taking  the 
acknowledgment  was  a  justice  of  the  peace  of  Crawford 
county,  but  in  his  certificate  he  stated  the  venue  as  "  Erie  "  , 
county,  using  a  blank  printed  for  the  last  named  county, 
and  not  erasing  the  word  "  Erie."  It  was  held  that  the 
acknowledgment  was  properly  on  the  record  and  was  notice 
to  subsequent  purchasers,  and  also  that  parol  evidence  was 
admissible  to  show  that  the  acknowledgment  was  taken  in 
Crawford  county.  It  is  true  that  the  property  involved  in 
that  case  was  real  estate,  while  here  it  is  personal,  but  we 
do  not  perceive  how  that  fact  makes  any  difference  as  to 
the  right  to  resort  to  parol  evidence  to  show  the  mistake  in 
the  certificate.  The  principle  involved  is  the  same,  and  the 
reasoning  of  the  court  in  the  case  cited  is  entirely  satis- 
factory to  us  on  that  point. 

We  forbear  expressing  any  opinion  upon  the  merits  of 
the  case,  although  they  have  been  fully  discussed  in  the 
briefs  of  counsel.  We  think  there  are  questions  involved 
which  should  be  passed  upon  by  the  jury  under  proper  in- 
structions, and  for  the  reason  that  the  court  excluded  the 
parol  evidence  offered  to  show  the  mistake  in  the  certificate 
of  acknowledgment  and  improperly  directed  a  verdict  for 
appellees,  the  judgment  will  be  reversed  and  the  cause 
remanded  for  a  new  trial  in  accordance  with  the  views  herein 
expressed. 

Reversed  and  remanded. 


J.  D.  McChesney  v.  Otto  Ernst. 


1.  Mortgages— Priority  of  When  Not  Affected  by  Renewal.— Where 
a  party  takes  a  new  mortgage  to  secure  the  payment  of  notes  already 
secured  by  a  prior  mortgage,  and  gives  a  release  of  the  prior  mortgage, 
which  is  recorded  at  the  same  time  with  the  new  mortgage,  such  action 
will  not  give  priority  to  a  mortgage  given  to  another  party  on  the  same 
premises  although  recorded  before  the  new  mortgage. 

2.  Laches— By  a  cestui  que  trust.— Where  the  person  named  in  a 
trust  deed  is  a  brother  and  partner  of  the  payee  of  the  note  secured  by 
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such  deed,  a  delay  of  four  months  by  such  payee  after  notice  of  a  trans- 
action by  such  trustee  in  the  adjustment  of  matters  in  relation  to  the 
notes  secured  to  repudiate  the  same,  is  conduct,  under  the  circumstances 
of  this  case,  inconsistent  with  a  claim  that  such  trustee  acted  without 
authority. 

Foreclosure  of  Trust  Deed.— Appeal  from  the  Circuit  Court  of  Du 
Page  County;  the  Hon.  George  W.  Brown,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1890.  Reversed  and  remanded  with 
directions.    Opinion  filed  April  10,  1900. 

L.  C.  Cooper,  attorney  for  appellant. 

Loesch  Brothers  &  Howell,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion 
of  the  court. 

This  was  a  bill  in  equity  filed  by  appellee  against  appel- 
lant and  others,  for  the  purpose  of  foreclosing  a  mortgage 
or  trust  deed  upon  certain  premises  therein  described,  which  . 
mortgage  or  trust  deed  was  executed  by  W.  H.  Ehlers 
and  wife  to  Leo  Ernst,  as  trustee,  to  secure  the  payment 
of  a  note  for  $1,000,  dated  May  1, 1S91,  at  six  per  cent  per 
annum. 

The  transactions  out  of  which  the  controversy  in  this 
case  arises,  were  substantially  as  follows : 

On  February  26,1890,  Frank  Wardwell  conveyed  to  Will- 
iam H.  Ehlers  that  part  of  the  premises  in  controversy 
known  as  the  "front  half,"  and  on  March  1,  1890,  Ehlers 
executed  a  mortgage  to  J.  D.  and  E.  H.  McChesney  upon 
the  same  premises,  to  secure  the  payment  of  one  promissory 
note  for  the  sum  of  $600,  bearing  even  date  with  the  mort- 
gage and  due  in  three  years  after  its  date,  with  interest  at 
seven  per  cent  per  annum.  The  mortgage  recited  that  it 
was  given  for  purchase  money.  The  deed  to  Ehlers  and 
the  mortgage  to  McChesney  were  both  recorded  on  March 
3,  1890. 

On  October  22,  1890,  William  H.  Ehlers  purchased  from 
James  Saunders  that  part  of  the  premises  in  question  known 
as  the  u  back  half,"  and  on  the  same  date  executed  back  to 
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Saunders  a  mortgage  on  the  same  premises,  to  secure  the 
payment  of  a  promissory  note  for  $250,  payable  to  Saunders 
three  years  after  its  date,  with  six  per  cent  interest.  This 
mortgage  also  recited  that  it  was  given  for  purchase  monej\ 
Fredericka  Ehlers,  the  wife  of  William  H.,  did  not  join  in 
either  of  the  two  last  mentioned  mortgages. 

Saunders  subsequently  sold  and  assigned  his  mortgage 
to  appellant,  J.  D.  McChesney,  who,  on  March  1,  1894,  was 
the  owner  of  both  said  mortgages  last  mentioned,  having 
acquired  the  interest  of  his  brother,  E.  H.  McChesney, 
in  the  $600  mortgage,  as  well  as  the  interest  of  Saunders 
in  the  one  for  $250.  Both  of  said  mortgages  were  past  due 
and  unpaid  on  said  first  day  of  March,  1894.  On  that  date 
Ehlers  and  wife  executed  to  J.  D.  McChesney  a  mortgage 
on  both  of  said  tracts  of  land,  to  secure  the  payment  of  one 
promissory  note  of  even  date  therewith,  executed  by  Will- 
iam H.  Ehlers  to  said  J.  D.  McChesney,  for  the  sura  of 
$800,  payable  three  years  after  its  date  with  interest  at  the 
rate  of  seven  per  cent  per  annum.  Said  last  mentioned 
mortgage  was  filed  for  record  on  March  3, 1894,  and  on  the 
same  date  releases  were  filed  discharging  the  mortgages  for 
$000  and  $250,  respectively,  theretofore  owned  by  said  J. 
D.  McChesney.  There  is  no  dispute  that  the  mortgage  for 
$800  was  taken  in  lieu  of  the  actual  sura  then  due  J.  D. 
McChesney  upon  the  six  hundred  dollar  and  two  hundred 
and  fifty  dollar  notes  and  mortgages  theretofore  held  and 
owned  by  him. 

Prior  to  July  1,  1897,  Otto  Ernst  having  become  dissatis- 
fied with  his  security  for  the  one  thousand  dollar  note  and 
mortgage  or  trust  deed  held  by  him,  after  some  negotia- 
tions with  Ehlers,  the  latter  conveyed  to  said  Otto  Ernst,  by 
warranty  deed,  all  the  property  in  controversy,  which  deed, 
however,  contained  the  following  clause  or  condition : 

"  Subject  to  a  mortgage  of  $800  now  on  the  above 
described  property,  and  dated  March  1,  1894,  which  he 
(Otto  Ernst)  assumes  and  agrees  to  pay;  also  all  taxes  and 
assessments  subsequent  to  the  year  1896." 

At  the  same  time  Leo  Ernst,  trustee  and  brother  of  Otto 
Ernst,  surrendered  to  Ehlers  the  mortgage  or  trust  deed 
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executed  May  1, 1891,  and  also  the  note  for  $1,000  which  it 
secured,  upon  which  note  was  written  the  words :  "  This 
note  is  canceled  by  the  giving  of  a  warranty  deed."  The 
writing  was  done  by  Leo  Ernst,  the  trustee. 

On  October  20,  1897,  Charles  F.  Loesch,  as  attorney  for 
Otto  Ernst,  served  upon  Ehlers  a  written  notice  signed  by 
Otto,  in  which  the  latter  claimed  he  did  not  authorize,  and 
refused  to  ratify,  the  cancellation  and  delivery  to  Ehlers  of 
the  latter's  note  for  $1,000  and  the  mortgage  or  trust 
deed  securing  the  same,  and  repudiating  the  settlement. 
At  the  same  time  a  deed  from  Otto  Ernst  and  wife  recon- 
veying  the  premises  was  tendered  Ehlers  and  demand  made 
for  a  return  of  the  note  and  trust  deed.  Subsequently 
Ehlers  returned  the  trust  deed  but  failed  to  return  the  note, 
which  it  seems  had  been  lost.  Appellee  then  filed  the  bill 
in  this  case  to  foreclose  the  said  trust  deed  for  $1,000, 
claiming  a  first  lien  on  the  premises.  McChesney,  the 
appellant,  was  made  a  defendant  and  answered  the  bill, 
setting  up  his  alleged  rights,  and  also  filed  a  cross-bill 
claiming  a  first  lien  on  the  real  estate  in  controversy  for 
the  payment  of  the  amount  due  him  upon  his  eight  hundred 
dollar  note  and  mortgage.  The  cause  was  referred  to  a 
master  to  take  evidence  and  report  his  conclusions  upon 
the  facts  and  law  of  the  case. 

The  master  found  in  favor  of  appellant  and  recommended 
a  decree  giving  him  a  first  lien  upon  the  premises,  and  that 
the  lien  of  Otto  Ernst  was  subject  to  the  rights  of  appellant. 

Otto  Ernst  filed  exceptions  to  the  master's  report,  and  on 
a  hearing  in  the  Circuit  Court  the  exceptions  were  sus- 
tained and  a  decree  entered  giving  Otto  Ernst  a  first  lien 
on  the  premises  for  the  payment  of  his  one  thousand  dol- 
lar mortgage. 

To  reverse  this  decree  appellant  proseoutes  his  appeal  to 
this  court. 

It  is  quite  clear  that  when  Otto  Ernst  loaned  the  $1,000 
to  Ehlers  and  took  from  the  latter  the  note  and  mortgage 
sought  to  be  foreclosed  in  this  suit,  the  McChesney  mort- 
gages were  a  prior  lien,  and  the  Ernst  mortgage  was  legally 
and  equitably  junior  thereto.     As  to  this,  there  can  be  no 
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dispute.  And  as  we  have  already  seen,  there  is  no  dispute 
that  the  mortgage  for  $800  now  held  by  appellant  was 
given  in  lieu  of  the  mortgages  for  $600  and  $250,  respect- 
ively, held  by  him  prior  thereto,  upon  which  there  had 
been  paid  $50  on  the  principal.  Appellee's  security  therefore 
was  not  rendered  any  the  less  valuable  by  the  release  of  the 
prior  mortgages  and  the  taking  a  new  one  for  the  lesser 
amount. 

If  the  new  mortgage  to  appellant  gave  him  any  additional 
rights  they  were  but  trifling,  and  certainly  not  sufficient  to 
warrant  a  holding  that  his  rights  under  the  old  mortgages 
were  lost  because  they  were  released  simultaneously  with 
the  taking  of  a  new  mortgage  for  the  same  identical  debt. 

We  think  the  case  falls  within  the  principles  laid  down 
by  the  Supreme  Court  in  Shaver  v.  "Williams,  87  111.  469. 

We  are  therefore  of  the  opinion  that  upon  the  facts  appel- 
lee failed  to  show  anjr  superior  equities  to  those  of  appellant, 
and  the  decree  was  for  that  reason  erroneous. 

We  are  further  of  the  opinion  that  appellee  was  bound 
by  the  taking  of  the  warranty  deed  from  Ehlers,  subject 
to  appellant's  mortgage.  Ail  the  evidence  considered,  we 
think  it  does  not  appear  that  the  transaction  was  unauthor- 
ized by  appellee.  It  is  not  denied  that  negotiations  look- 
ing to  such  a  transaction  were  had  between  Otto  Ernst  and 
Ehlers  several  months  before  it  was  finally  carried  out  by 
the  execution  of  the  deed  and  surrender  of  the  note  and 
mortgage.  It  is  so  testified  to  by  Ehlers  and  we  think  no 
one  disputes  it.  Leo  Ernst,  the  trustee,  was  a  brother  of 
Otto,  his  partner  in  business,  and  their  affairs  seem  to  have 
been  intimately  connected  with  each  other.  The  deed  from 
Ehlers  to  appellant  was  dated  July  1,  1897,  and  Leo  Ernst 
testifies  that  before  that  date  he  had  a  conversation  with 
appellee,  in  which  it  was  stated  that  Ehlers  was  willing 
to  deed  the  property.  Shortly  afterward,  during  the  tem- 
porary absence  of  Otto  from  the  city,  Leo  accepted  from 
Ehlers  a  deed  for  the  property,  subject  to  the  McChesney 
mortgage,  and  surrendered  the  note  and  mortgage  for  $1,000, 
as  we  have  already  stated.  This  transaction  was  communi- 
cated to  Otto  Ernst  immediately  upon  his  return,  which  was 
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within  a  week  or  so  after  the  transfer  took  place  Appel- 
lee did  not  then  repudiate  the  transaction  nor  claim  it  was 
not  authorized.  So  far  as  the  evidence  shows  he  waited 
nearly  four  months  before  he  raised  any  objection,  and  asked 
Ehlers  to  return  the  trust  deed  and  notes  which  had  been 
surrendered  to  him. 

Under  the  circumstances  and  in  view  of  the  conduct  of 
the  parties  and  the  relations  of  Leo  Ernst  and  appellant,  we 
are  disposed  to  hold  that  Otto  Ernst  was  bound  by  the  acts 
of  the  trustee,  Leo  Ernst.  His  subsequent  conduct  was 
entirely  inconsistent  with  the  claim  now  made,  that  Leo 
Ernst  acted  without  authority. 

If  we  are  correct  in  the  conclusion  that  appellee  author- 
ized the  deeding  of  the  property  to  him  by  Ehlers  and  the 
surrender  of  the  one  thousand  dollar  note  and  mortgage,  and 
that  the  same  was  a  valid  transaction  as  against  appellee 
whereby  appellant  had  obtained  valuable  rights,  then  under 
the  principles  laid  down  in  the  majority  opinion  in  Bay  v. 
"Williams,  112  111.  91,  after  appellant's  rights  were  fixed,  it 
was  not  in  the  power  of  Ehlers  to  release  them,  and  the  mere 
deeding  back  the  property  to  him  by  appellee  and  the  re- 
turn of  the  canceled  note  and  trust  deed  would  not  have 
that  effect. 

In  any  view  we  have  been  able  to  take  of  the  case,  we 
are  forced  to  the  conclusion  that  the  decree  was  erroneous 
and  does  injustice  to  the  rights  of  appellant.  It  will  there- 
fore be  reversed  and  the  cause  remanded  with  directions 
to  enter  a  decree  in  favor  of  appellant  in  accordance  with 
the  views  herein  expressed. 

Decree  reversed  and  cause  remanded  with  directions. 
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Middlecoff  Hotel  Co.  v.  Chas.  H.  Yeomans. 

1.  Pleadings—  To  Be  Taken  Most  Strongly  Against  the  Pleader.— 
Pleadings  are  to  be  construed  most  strongly  against  the  pleader. 

2.  Same — Declarations  Against  Subscribers  to  Corporations. — A 
declaration  against  a  subscriber  to  the  capital  stock  of  a  corporation, 
averring  the  organization  in  accordance  with,  and  for  the  purpose  named 
in  a  written  agreement,  except  that  the  capital  stock  was  changed 
from  $25,000  to  $30,000,  but  that  such  change  was  made  in  accordance  . 
with,  and  by  the  direction  of  a  vote  taken  for  that  purpose  by  all  the 
signers  of  the  agreement,  but  failed  to  state  how  the  defendant  as  one 
of  the  signers  voted  upon  such  proposition,  is  defective  and  amenable 
to  a  demurrer. 

Aftsnmpsit,  upon  a  contract  of  subscription.  Appeal  from  the  Cir- 
cuit Court  of  Ford  County;  the  Hon.  George  W.  Patton,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1890.  Affirmed. 
Opinion  filed  December  13,  1899.    Rehearing  denied  May  17,  1900. 

M.  H.  Cloud  and  II.  H.  Kerr,  attorneys  for  appellant. 

Sample  &  Morrisey  and  W.  S.  Moffett,  attorneys  for 
appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  in  which  appellaat  sued 
appellee  in  the  Circuit  Court  of  Ford  County  upon  a  writ- 
ten agreement,  of  which  the  following  is  a  copy  : 

(170) 
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"  Paxton,  III.,  August  1, 1895. 

We,  the  undersigned,  do  hereby  promise  and  agree  with 
each  other  that  we  will  subscribe  and  pay  for  stock  in  a 
hotel  company  the  amount  set  opposite  our  respective 
names,  to  oe  organized  for  the  purpose  of  constructing  a 
hotel  on  lot  one  and  the  north  half  of  lot  two  in  block  two, 
in  original  town  of  Prospect  City,  now  city  of  Paxton,  west 
of  the  Illinois  Central   Railroad,  in  Fortl  county,  Illinois. 

The  capital  stock  of  said  hotel  company  is  to  be  $25,000, 
and  the  full  amount  thereof  is  to  be  used  in  the  purchase  of 
the  lots  and  the  construction  of  the  hotel. 

There  is  to  be  one  or  more  store  rooms  placed  on  the 
ground  flo6r  of  said  hotel  building  for  rent. 

NAMES.  AMOUNT." 

This  was  signed  by  appellant  and  some  twenty  others, 
the  amount  opposite  the  name  of  appellant  being  $500. 

Two  counts  of  the  declaration  averred  the  organization  of 
appellant  as  a  corporation,  in  accordance  with  and  for  the 
purpose  named  in  the  written  agreement,  except  that  its 
capital  stock  was  fixed  at  $30,000  instead  of  at  $25,000,  but 
averred  that  the  change  in  the  amount  of  the  capital  stock 
from  that  stated  in  the  agreement,  was  made  in  accordance 
with  and  by  direction  of  a  vote  taken  for  that  purpose  by 
all  the  signers  of  the  written  agreement,  the  appellee  vot- 
ing upon  the  proposition  directing  such  change.  These 
counts  of  the  declaration  were  silent  however,  as  to  how 
the  appellant  voted  upon  that  proposition. 

A  demurrer  was  interposed  to  those  two  counts,  which 
the  court  sustain,  and  that  is  assigned  and  urged  as  error. 

We  are  of  opinion  that  the  court  did  not  err  in  that 
respect  because  the  averments  in  these  two  counts  must  be 
taken  most  strongly  against  the  appellant,  and  when  so 
taken  we  infer  that  appellee  voted  against  the  proposition, 
which  was  all  he  could  do  to  prevent  the  change. 

The  appellant  organized  with  a  capital  stock  of  $30,000 
was  not  the  corporation  that  the  written  agreement  called 
for,  hence  appellee  was  under  no  obligation  to  subscribe 
and  pay  for  $500  of  its  capital  stock. 

To  other  counts  of  the  declaration  appellee,  among  other 
pleas,  interposed  a  special  plea  denying  that  he  executed 
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the  written  agreement  sued  on,  but  this  plea  was  not  prop- 
erly verified. 

The  appellant,  however,  took  issue  upon  this  plea,  and 
when  the  case  was  tried  the  court  refused  to  admit  the 
certificate  from  the  secretary  of  State  showing  the  organiza- 
tion of  appellant  with  a  capital  stock  of  $30,000,  and  to 
which  was  attached  a  copy  of  the  written  agreement  above 
quoted,  because  no  proof  was  made,  or  offered  to  be  made, 
that  the  appellee  signed  the  original  agreement,  in  effect 
holding  this  plea  good;  and  this  holding  of  the  court  is 
urged  as  error. 

By  the  copy  of  the  agreement  it  appears  that  the  cor- 
poration to  be  organized  in  pursuance  of  its  provisions, 
was  to  be  with  a  capital  stock  of  $25,000,  and  by  the  certifi- 
cate of  the  secretary  of  the  State  it  appears  that  appellant 
was  organized  with  a  capital  stock  of  $30,000;  hence,  they 
show  a  material  change  from  the  positive  provisions  of  the 
written  agreement,  so  that  without  any  evidence  to  the  effect 
that  appellee  had  consented  to  the  change  in  the  amount 
of  the  capital  stock,  no  recovery  could  be  sustained. 

Therefore  appellant  was  not  prejudiced  by  the  ruling  of 
the  court  in  refusing  to  admit  in  evidence  the  certificate  of 
the  secretary  of  the  State,  and  the  copy  of  the  written 
agreement  thereto  attached. 

Finding  no  reversible  error  in  this  record,  we  affirm  the 
judgment  of  the  Circuit  Court.    Judgment  affirmed. 


C.  I.  Campbell  t.  B.  J.  Headen. 

1.  Agisters— Lien*  for  Keeping  Domestic  Animals.— Persons  keep- 
ing domestic  animals  have  a  lien  upon  such  animals  for  the  proper 
charges  due  for  such  keeping,  etc. 

2.  Waiver— Of  Publishing  Estray  Notices.— A  person  interested 
in  the  publication  of  an  estray  notice  in  accordance  with  the  statute 
relating  to  estray s,  may  waive  the  same  and  estop  himself  from  raising 
the  question  in  a  suit  concerning  the  title  to  such  animal. 

Replevin.— Appeal  from  the  Circuit  Court  of  Hancock  County;  the 
Hon.  John  A.  Gray,  Judge,  presiding.    Heard  in  this  court  at  the 
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November  term,  1899.     Affirmed.    Opinion  filed  February  27.     Rehear- 
ing denied  May  17,  1900. 

Mil  Justice  Harker  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  replevin  commenced  before  a  justice 
of  the  peace  to  recover  possession  of  a  horse  taken  from  the 
pasture  of  appellee  by  appellant  without  leave.  Appellee 
was  successful  in  his  suit  before  the  justice  and  also  on 
appellant's  appeal,  in  the  Circuit  Court. 

It  appears  from  the  record  that  the  horse  in  question  had 
been  the  property  of  one  Sidney  Simmons,  the  father-in-law 
of  appellant;  that  sometime  in  September  or  October,  1896, 
Simmons  gave  the  horse  to  appellant's  wife,  by  whom  it 
was  taken  to  appellant's  home,  some  eleven  miles  distant; 
that  it  escaped  from  appellant's  premises  on  the  first  night 
after  being  brought  there  and  wandered  to  the  farm  of 
appellee,  where  it  was  taken  up  by  appellee's  son  and 
turned  into  a  pasture.  Appellant  and  his  wife,  thinking 
the  animal  had  returned  to  Simmons,  made  but  little 
inquiry  about  it  and  did  not  learn  that  it  had  been  taken 
up  by  appellee's  son  for  about  three  months.  The  horse 
was  taken  up  and  turned  into  appellee's  pasture  within  a 
few  days  after  it  had  escaped  from  appellant's  premises  and 
was  taken  up  because  it  was  annoying  appellee's  son  by 
getting  into  the  yard.  The  fact  came  to  the  knowledge  of 
Simmons  in  about  two  weeks  thereafter,  who  sent  word  to 
appellee's  son  by  a  neighbor  of  the  latter  that  the  horse 
was  his  and  not  to  advertise  it  as  he  would  come  and  take 
it  away.  Simmons  did  not  take  it  away,  however,  and  the 
horse  remained  upon  appellee's  premises  for  nearly  two 
years  when  it  was  taken  from  appellee's  pasture  by  appellant 
without  the  consent  or  knowledge  of  appellee. 

It  is  clear  to  our  minds  that  appellee  had  a  lien  upon  the 
horse  for  feed,  and  that  appellant  was  not  entitled  to  its 
possession  until  after  its  feed  had  been  paid  for.  Appellant 
bases  the  claim  of  his  wife  to  possession  upon  the  fact  that 
appellee  did  not  advertise  in  accordance  with  the  statute 
relative  to  "  Estrays."  The  animal  was  not  advertised  for 
the  reason  that  the  man  who  had  raised  it  and  in  whose 
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possession  it  had  always  been,  sent  word  to  appellee's  son 
that  the  horse  was  his  and  not  to  advertise  it.  Appellee's 
son  mast,  as  far  as  this  case  is  concerned,  be  regarded  as 
the  agent  of  his  father.  Under  the  circumstances  he  was 
entirely  justified  in  not  advertising.  Appellant  was  apprised 
of  appellee's  claim  for  feed  and  pasturage  within  a  few 
months  after  Simmons  had  sent  word  not  to  advertise.  He 
.threatened  to  replevy,  but  instead  of  doing  so  allowed  the 
horse  to  be  fed  and  cared  for  by  appellee  more  than  a  year 
longer,  and  then  instead  of  resorting  to  legal  measures  to 
assert  the  right  of  his  wife  he  forcibly  and  as  a  trespasser 
obtained  possession  of  the  horse.  In  this  view  of  the  case 
a  discussion  of  the  instructions  and  other  points  urged  upon 
our  attention  is  unnecessary.  Substantial  justice  has  been 
done  and  the  judgment  should  be  affirmed. 


John  Matthews  Apparatus  Co.  v.  Minor  B.  Neal  et  al. 

1.  Estoppel— Of  Plaintiff  in  Replevin  by  His  Affidavit  and  Declara- 
tion,—A  plaintiff  having  charged  in  an  affidavit  on  which  a  writ  of 
replevin  is  issued  and  in  his  declaration  that  the  officers  hold  possession 
and  wrongfully  detain  the  property  in  question,  is  in  no  position  to  urge 
the  invalidity  of  the  levy  for  the  reason  that  the  officers  did  not  take 
control  and  possession  of  it. 

2.  Execution—  Where  Property  is  Not  Subject  to,  etc.— Incomplete 
Sales.— A  party  ordered  a  soda  fountain,  agreeing  to  pay  for  it  partly 
in  cash  and  partly  in  notes,  but  upon  its  delivery  to  him  by  the  car- 
rier refused  to  comply  with  the  terms  of  the  sale  on  his  part  or  to  make 
the  payments  as  agreed.  He  afterward  sold  out  his  business,  but  expressly 
reserved  the  soda  fountain,  informing  the  purchaser  that  it  was  the 
property  of  the  persons  from  whom  he  had  ordered  it,  and  was  subject  to 
their  order.  It  was  held  that  the  sale  of  the  fountain  was  not  complete 
and  that  the  title  to  it  was  still  in  the  original  vendors  and  not  subject 
to  levy  and  sale  for  the  debts  of  the  person  ordering  it. 

Replevin.— Appeal  from  the  County  Court  of  DeWitt  County:  the 
Hon.  C.  C.  Staley,  Judge,  presiding.  Heard  in  this  court  at  the  No- 
vember term,  1899.  Reversed  and  remanded.  Opinion  filed  February 
27,  1900.     Rehearing  denied  May  17,  1900. 
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Statement.— In  May,  1896,  F.  H.  Magiil  &  Co.,  a  firm 
engaged  in  the  restaurant  business  at  Clinton,  Illinois, 
ordered  of  appellant  a  soda  fountain  and  fixtures.  The 
order  was  in  writing,  made  through  appellant's  traveling 
salesman.     It  was  as  follows : 

"Contract  With  John  Matthkws  Apparatus  Company, 
Manufacturers  of  Soda  Apparatus,  etc.,  New  York. 

"  Please  furnish  the  following  goods  on  the  terms  and 
conditions  mentioned  below,  title  to  said  goods  to  remain 
with  the  John  Matthews  Apparatus  Company  until  all  the 
payments  are  made.  Deliver  biggest  kind  of  rush  to  trans- 
7>ortation  company,  New  York,  marked  F.  H.  Magiil  &  Co., 
Clinton,  DeWitt  county,  Illinois: — 

"One  Matthew  soda  fountain  with  all  fixtures,  price 
$^70.13.  Terms  of  payment:  $65  when  apparatus  is  re- 
ceived, and  $22.50  per  month  for  five  summer  months,  and 
sgl5  per  month  for  seven  winter  months,  with  interest  at 
six  per  cent  until  paid.  Settlement  to  be  by  notes  and 
your  regular  agreement,  which  I  hereby  agree  to  sign. 
"There  are  no  other  conditions  or  agreements  with  your 
salesman,  except  herein  stated. 

"Signed:  Maoill  &  Co.,  Clinton,  Illinois. 
"  References :  H.  A.  Magiil  and  John  Warner  &  Co." 

Appellant  shipped  the  fountain  to  Magiil  &  Co.,  and 
mailed  to  John  Warner  &  Co.,  bankers  at  Clinton,  a  draft 
for  $05  on  Magiil  &  Co.,  a  number  of  blank  promissory 
notes,  some  for  $22.50  each  and  others  for  $15,  and  a  chat- 
tel mortgage  on  the  apparatus,  to  be  executed  by  them. 
Warner  &  Co.  were  unable  to  collect  the  draft  or  procure 
the  execution  of  the  notes  and  mortgage,  and  they  were 
returned  to  appellant.  In  the  meantime  Magiil  &  Co.  set 
the  fountain  and  commenced  using  it. 

About  the  10th  of  July,  Magiil  &  Co.  sold  their  restau- 
rant outfit  to  William  Fitzsimraons,  expressly  reserving  the 
soda  fountain  apparatus,  and  stating  to  Fitzsimmons  that  it 
did  not  belong  to  them  but  was  the  property  of  the  John 
Matthews  Apparatus  Co.  On  the  morning  of  the  13th  of 
July  they  delivered  possession  of  the  restaurant  to  Fitz- 
simmons and  requested  him  to  notify  appellant  that  the 
soda  fountain  was  held  by  him  subject  to  its  order.  Late 
in  the  afternoon  of  that  day,  writs  of  attachment  in  suits 


170  Appellate  Courts  op  Illinois. 

Vol.  89.]  John  Matthews  Apparatus  Co.  v.  Neal. 

against  Magill  &  Co.,  in  the  bands  of  a  constable,  and  a 
distress  warrant  for  rent,  due  from  Magill  &  Co.,  were 
levied  upon  the  fountain  as  the  property  of  Magill  &  Co. 
A  few  days  afterward  the  sheriff  of  the  county  also  levied 
upon  the  fountain  by  virtue  of  an  execution  issuing  on  a 
confessed  judgment  against  Magill  &  Co. 

As  soon  as  appellant  was  apprised  of  the  above  men- 
tioned levies,  it  began  this  suit,  being  replevin  in  the 
County  Court  against  the  officers  who  had  made  the  levies. 
The  officers  justified  under  the  writs,  alleging  that  the 
fountain  was  the  property  of  Magill  &  Co.  and  subject  to 
levy.  A  trial  was  had  by  the  court,  without  a  jury,  wjiich 
resulted  in  a  finding  for  the  defendants  and  a  judgment  for 
the  return  of  the  property  or  the  payment  of  the  several 
amounts  specified  in  the  writs  as  due  from  Magill  &  Co. 

O.  E.  Harris  and  Edw.  J.  Sweeney,  attorneys  for  appel- 
lant. 

E.  B.  Mitchell  and  Moore,  Warner  &  Lemen,  attorneys 
for  appellees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Counsel  for  appellant  urge  a  reversal  of  the  judgment  in 
this  case  because  of  insufficiency  of  the  levies  of  the  writs 
under  which  appellees,  as  officers  justified,  and  because  the 
property  levied  upon  was  not  the  property  of  Magill  &  Co., 
but  the  property  of  appellant. 

The  first  contention  is  predicated  upon  the  fact  that  the 
officers  did  not  take  actual  control  and  possession  of  the 
property  at  the  time  of  indorsing  the  alleged  levies  upon 
the  writs.  The  contention  may  be  dismissed  with  the 
remark  that  appellant,  having  charged  in  the  affidavit  on 
which  the  replevin  writ  issued  and  the  declaration,  that 
the  officers  held  possession  of  and  wrongfully  detained  the 
property,  is  in  no  position  to  urge  invalidity  of  the  levy  for 
the  reason  that  the  officers  did  not  take  control  and  posses- 
sion of  it. 
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We  do  not  think  the  soda  fountain  apparatus  was  subject 
to  levy  as  the  property  of  Magill  &  Co.  Our  opinion  is  not 
based  upon  the  stipulation  contained  in  the  written  order 
set  out  in  the  statement  of  facts,  that  title  to  property 
should  remain  in  appellant  until  all  payments  for  it  should 
be  made,  but  upon  the  fact  that  Magill  &  Co.  failed  and 
refused  to  comply  with  the  terms  of  the  order;  that  they  at 
all  times  disclaimed  ownership  in  the  property,  and  before 
it  was  levied  upon  turned  it  over  to  Fitzsimmons  as  the 
property  of  appellant. 

The  terms  upon  which  the  property  was  shipped  were  a 
cash  payment  of  $tf  5  on  receipt  of  the  fountain,  and  simul- 
taneously therewith,  the  execution  of  promissory  notes  for 
$605.13,  payable  to  appellant  and  secured  by  a  chattel  mort- 
gage. Magill  &  Co.  failed  to  make  the  cash  payment  and 
refused  to  execute  the  notes  and  mortgage.  It  is  contended 
that  the  refusal  was  based  upon  a  claim  of  Magill  &  Co. 
that  the  apparatus  leaked.  The  cashier  of  the  bank  hold- 
ing the  draft  arid  other  papers,  testified  that  such  was  his 
recollection  and  that  the  papers  were  returned  for  that 
reason.  There  is  no  testimony  in  the  record  showing  that 
the  apparatus  did  in  fact  leak;  but  it  is  undisputed  that 
Magill  &  Co.  refused  to  pay  the  cash  drafts  and  refused  to 
execute  the  notes  as  provided  by  the  terms  of  their  order. 
The  record  is  barren  of  any  evidence  tending  to  show  that 
Magill  &  Co.  ever  treated  the  sale  as  completed  or  assumed 
to  be  the  owners  of  the  property.  Upon  the  contrary,  they 
at  all  times,  so  far  as  the  evidence  discloses,  disclaimed  to 
be  the  owners  of  the  property,  and  when  they  sold  out  their 
restaurant  outfit  expressly  reserved  the  fountain  and  told 
their  purchaser  that  appellant  was  the  owner  of  it.  They 
put  it  in  the  possession  of  their  purchaser  and  directed  him 
to  notify  appellant  that  he  held  it  subject  to  appellant's 
order. 

Counsel  for  appellees  cite  the  case  of  Gilbert  v.  The  Na- 
tional Cash  Register  Co.,  176  111.  2S8,  in  support  of  the 
judgment  below  and  as  decisive  of  the  controversy.  That 
case  is  clearly  distinguishable  from  the  one  at  bar.    There 
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the  purchaser,  W.  H.  Luther,  gave  to  the  Cash  Kegister 
Company  a  written  order,  similar  to  the  one  given  in  this 
case,  in  which  he  agreed  to  pay  for  a  cash  register  $25  in 
cash  and  ten  promissory  notes  for  $15  each,  payable  monthly. 
The  register  was  delivered,  and  being  satisfactory  wad  ac- 
cepted. As  the  order  contained  the  agreement  that  the 
register  should  remain  in  the  possession  of  the  purchaser, 
but  title  in  the  vendor  until  payment  of  the  notes  should 
be  made,  the  parties  treated  the  order  as  a  chattel  mort- 
gage and  had  it  acknowledged  and  recorded  as  such.  A 
few  months  afterward  the  register,  with  other  property  in 
possession  of  Luther,  was  levied  upon  by  virtue  of  an  execu- 
tion against  him  in  favor  of  one  Matthews,  and  sold  by  the 
sheriff.  The  National  Cash  Register  Company  brought 
suit  against  the  sheriff  and  recovered  the  value  of  the  regis- 
ter. The  question  before  the  Supreme  Court  was,  whether 
the  written  order  was  a  chattel  mortgage  within  the  mean- 
ing of  the  statute,  and  it  was  held  that  it  was  not.  The 
question  here  is,  whether  the  sale  was  complete.  We  hold 
that  it  was  not.  The  property  was  not  accepted  in  com- 
pliance with  the  order,  and  at  the  time  of  being  levied  upon 
was  not  even  in  the  possession  of  the  defendants  in  the 
execution. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 


Y.  T.  Malott,  Receiver,  etc.,  v.  Keefer  Laufman,  Adm. 

1.  Ordinary  Care— Evidence  of  in  the  Absence  of  Eye  Witnesses.— 
Where  a  person  in  the  employ  of  a  railroad  company  is  killed  and  there 
are  no  eye  witnesses  to  his  death,  evidence  that  he  was  a  sober  man, 
usually  careful,  in  good  health  and  his  faculties  unimpaired,  is  compe- 
tent to  show  that  he  was  in  the  exercise  of  ordinary  care  for  his  personal 
safety  at  the  time  of  his  death. 

2.  Negligence— Allowing  Mail-cranes  to  Lean  too  Near  the  Track. — 
It  is  negligence  in  a  railroad  company  to  permit  a  "  mail-crane"  to  lean 
so  near  its  track  as  to  endanger  the  lives  of  its  employes  in  charge  of  its 
trains,  while  properly  discharging  their  duties. 
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Action  in  Case.— Death  from  negligence.  Error  to  the  Circuit  Court 
of  Edgar  County;  the  Hon.  Frank  K.  Dunn,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1899.  Affirmed.  Opinion  filed  Feb- 
ruary 27,  1900.    Rehearing  denied  May  17,  1900. 

J.  E.  Dyas  and  T.  J.  Golden,  attorneys  for  plaintiff  in 
error;  John  C.  Williams  of  counsel. 

Dundas  &  O'Hair,  attorneys  for  defendant  in  error. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  defendant  in  error,  as 
receiver  of  the  Terre  Haute  &  Indianapolis  Eailroad  Com- 
pany, to  recover  damages  for  negligently  causing  the  death 
of  said  deceased.  The  negligence  charged  in  the  declara- 
tion was  that  plaintiff  in  error,  while  operating  a  railroad 
from  Indianapolis  to  East  St.  Louis,  suffered  the  mail-crane 
at  or  near  Stubblefield  station,  in  Bond  county,  Illinois, 
on  the  line  of  said  railroad,  to  become  and  remain  out  of 
repair  for  a  long  time,  so  that  it  leaned  toward  the  tracks 
of  their  railroad  there  to  such  an  extent  as  to  unnecessarily 
endanger  the  safety  of  the  servants  of  plaintiff  in  error  who 
were  in  charge  of  the  locomotives  that  passed  said  mail- 
crane  when  upon  the  track,  while  such  servants  were  prop- 
erly discharging  their  duties  thereon  and  exercising  due 
care  for  their  safety. 

The  declaration  also  averred  that  said  deceased,  in  his 
lifetime,  was  employed  by  plaintiff  in  error  as  a  fireman 
upon  a  locomotive  which  was  drawing  a  passenger  and  mail 
train  for  plaintiff  in  error  upon  said  railroad,  past  said  mail- 
crane  at  a  rapid  rate  of  speed,  and  while  said  deceased  was 
in  the  proper  discharge  of  his  duties  thereon,  and  was  in 
the  exercise  of  due  care  for  his  safety,  he  was  struck  on 
the  head  by  said  mail-crane  and  a  mail-bag  then  suspended 
thereon,  and  was  instantly  killed  thereby,  for  the  reason 
that  said  mail-crane  was  permitted  to  lean  too  near  to  said 
locomotive  when  it  passed;  that  said  deceased  left  surviving 
him*  a  widow  and  five  minor  children,  all  of  whom  he  sup- 
ported, and  who  were  pecuniarily  damaged  by  the  death  of 
said  deceased;   and  that  defendant  in  error  is  the  duly 
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appointed  administrator  of  the  estate  of  said  deceased,  and 
as  such  sues  to  recover  $5,000  damages  from  plaintiff  in 
error  for  so  negligently  causing  the  death  of  said  deceased. 
Plaintiff  in  error  pleaded  not  guilty,  and  the  case  was  tried 
by  a  jury,  who  returned  a  verdict  in  favor  of  defendant  in 
error  for  $5,000  damages,  upon  which  judgment  was  ren- 
dered. To  reverse  that  judgment  plaintiff  in  error  prose- 
cutes this  writ  of  error,  and  insists  that  the  verdict  is  con- 
trary to  the  evidence,  and  that  the  court  gave  the  jury 
instructions  at  the  instance  of  defendant  in  error  that  were 
prejudicial  to  him. 

Counsel  for  plaintiff  in  error  in  their  printed  brief  and  ar- 
gument filed  in  this  court,  admit  that  the  evidence  shows  that 
Charles  W.  McFarland  was  struck  on  the  head  and  face  by 
the  mail-crane  or  mail-sack  suspended  thereon,  while  he  was  a 
fireman  in  the  employ  of  plaintiff  in  error,  on  a  locomo- 
tive pulling  the  passenger  and  mail-train  west  on  the  rail- 
road in  question,  at  the  time  and  place  claimed;  but  they 
insist  it  fails  to  show  that  his  death  was  caused  from  the 
injuries  he  thereby  received,  and  that  it  also  fails  to  show 
that  he  exercised  due  care  to  avoid  being  struck. 

We  find  the  evidence  shows  that  the  locomotive  upon 
which  McFarland  was  fireman  was  running  from  forty  to 
fifty  miles  per  hour  when  it  passed  the  mail-crane  which 
struck  him;  that  he  was  seen  putting  coal  into  the  fire  box 
of  the  locomotive  when  it  was  about  one  mile  from  and 
approaching  the  crane,  and  that  after  he  passed  it  one- 
fourth  of  a  mile,  he  was  again  seen  lying  across  the  window- 
sill  of  the  side  window  of  the  cab  toward  the  crane,  with  his 
bead  and  arms  banging  outside,  and  the  rest  of  his  body 
inside;  his  head  was  bleeding,  he  unconscious,  and  that  he 
died  immediately  thereafter. 

There  was  a  bruise  just  above  his  right  eye  and  another 
on  his  head  in  the  part  of  his  hair;  the  length  of  the  latter 
bruise  was  indicated  by  his  widow  when  testifying  as  a  wit- 
ness, but  the  dimensions  are  not  given  in  the  bill  of  ex- 
ceptions. The  cap  he  wore  when  struck  was  shown  to  the 
jury,  and  had  two  holes  in  it  which  were  not  there  before 
he  received  his  injuries.    These  facts,  we  think,  fully  war- 
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ranted  the  jury  in  concluding  that  his  death  was  caused  by 
the  injuries  he  received  when  struck. 

On  the  question  of  the  care  he  used  to  avoid  being  so 
struct,  the  evidence  shows  that  he  was  then  making  his 
first  trip  when  the  locomotive  he  was  firing  on  pulled  av 
train  that  took  a  mail-sack  from  this  crane;  that  when  no 
mail-sack  was  hung  thereon,  it  did  not  lean  near  enough  to 
the  track  to  endanger  the  servants  in  charge  of  the  locomo- 
tives that  passed  it,  but  that  when  a  mail-sack  was  hanging 
to  it,  then,  by  reason  of  its  being  loose  where  it  was  fas- 
tened to  the  post  in  the  ground,  it  leaned  toward  the  track 
so  far  as  to  come  within  from  seven  to  twelve  inches 
of  the  cab  window  of  the  large  locomotive  upon  which 
McFarland  was  fireman,  when  passing,  and  that  it  had  been 
loose  and  leaning  in  that  way  for  about  three  or  four  weeks 
before  that  time.  No  one  saw  just  what  the  deceased  was 
doing,  or  the  position  he  occupied  when  he  was  struck,  but 
the  evidence  does  show  he  was  a  sober  man,  usually  care- 
ful, in  good  health,  with  all  his  faculties  unimpaired,  and 
when  killed,  had  been  a  locomotive  fireman  on  this  road 
continually  for  about  ten  years;  that  it  was  his  duty  as 
such  fireman,  to  ring  the  bell  on  the  locomotive  before 
reaching  the  station  in  question,  and  while  passing  the 
same,  and  to  keep  a  sharp  lookout  in  front  and  toward 
the  rear  of  the  train,  and  at  the  locomotive  on  his  side  to 
see  that  all  were  properly  in  order  and  free  of  danger;  and 
although  it  was  light,  being  about  2:35  p.  m.  when  he  was 
killed,  yet,  under  all  the  circumstances  shown  by  the  evi- 
dence, we  are  satisfied  that  he  was  exercising  due  care  for 
his  safety  when  struck,  because  in  performing  all  the  duties 
required  of  him  as  fireman,  and  the  excitement  incident  to 
the  surroundings  at  the  time,  and  it  being  his  first  trip  with 
a  train  that  took  mail  there,  it  was  not  unreasonable  for 
him  to  have  his  head  out  of  the  side  window  from  eight 
to  fourteen  inches,  and  it  was  gross  negligence  on  the  part 
of  the  plaintiff  in  error  to  permit  the  crane  and  mail-sack 
to  lean  so  near  to  his  side  of  the  cab  window  when  the 
locomotive  was  running  from  forty  to  fifty  miles  an  hour 
past  it. 
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"We  therefore  think  the  jury  were  justified  in  believing 
from  all  the  evidence  that  MoFarland  was  properly  perform- 
ing his  duty  and  in  the  exercise  of  due  care  for  his  safety 
when  he  was  killed. 

Counsel  for  plaintiff  in  error  complains  that  two  of  the 
three  instructions  given  at  the  instance  of  the  defendant  in 
error  were  well  calculated  to  have  prejudiced  the  rights  of 
their  client  before  the  jury,  and  inasmuch  as  there  was  a 
conflict  in  the  evidence  on  the  issuable  facts,  and  the  jury 
found  against  their  client,  and  as  the  damages  were  assessed 
at  the  full  limit  allowed  by  law,  therefore  we  ought  to 
assume  that  those  instructions  contributed  to  such  finding, 
and  it  was  therefore  prejudicial  error  to  give  them,  and  we 
ought  to  reverse  the  judgment  on  that  account. 

From  all  the  evidence  we  do  not  consider  the  case  at  all 
close  on  the  facts;  on  the  contrary,  the  evidence  clearly 
shows  that  plaintiff  in  error  is  guilty  of  the  negligence 
charged  in  the  declaration,  and  the  deceased  was  only  forty- 
three  years  old,  a  sober,  industrious  man,  earning  $55  per 
month  when  killed,  and  left  surviving  him  a  widow  and  five 
minor  children,  the  eldest  nineteen  and  the  youngest  two 
years  old,  all  dependent  for  their  support  upon  him,  except 
the  oldest  child,  who  was  earning  something,  so  that 
$5,000  damages  were  not  an  excessive  amount,  nor  was  it 
claimed  to  have  been  excessive  by  plaintiff  in  error  in  his 
motion  for  a  new  trial  or  in  his  assignment  of  errors.  The 
two  instructions  complained  of  are  open  to  some  criticism, 
but  the  judgment  appealed  from  being  right  on  the  whole 
record,  we  must  affirm  it.    Judgment  affirmed. 


A.  B.  McDavid  v.  W.  A.  Ellis, 

1.  Practice— Waiving  a  Demurrer.— By  pleading  to  a  declaration 
to  which  a  demurrer  has  been  interposed,  the  party  demurring  waives 
his  demurrer  and  can  not  require  a  decision  of  the  Appellate  Court 
upon  the  ruling  of  the  trial  court  in  regard  to  questions  raised  by  such 
demurrer. 

2.  New  Trials— Cumulative  Evidence.—  Evidence  which  is  merely 
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cumulative  is  not  sufficient  for  the  purpose  of  granting  a  new  trial  upon 
the  ground  of  newly  discovered  evidence. 

Assumpsit. — Appeal  from  the  Circuit  Court  of  Moultrie  County;  the 
Hon.  William  G.  Cochran,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1809.  Affirmed.  Opinion  filed  February  27,  1900. 
Rehearing  denied. 

Meeker  &  Meeker,  attorneys  for  appellant. 

E.  J.  Miller,  attorney  for  appellee. 

Mr.  Presiding  Justice  "Wright  delivered  the  opinion  of 
the  court. 

Appellee  sued  appellant  in  an  action  of  assumpsit  to 
recover  for  three  separate  balances  claimed  to  be  due  to  him 
upon  sales  of  broom  corn  in  which  both  parties  were  inter- 
ested. A  trial  by  jury  resulted  in  a  verdict  and  judgment 
against  appellant  for  $165,  from  which  he  has  appealed  to 
this  court,  and  to  effect  a  reversal  of  such  judgment  insists 
the  court  misdirected  the  jury,  refused  proper  instructions, 
and  that  the  verdict  is  against  the  evidence  in  the  case,  and 
the  court  erred  in  overruling  the  motion  for  a  new  trial  and 
in  overruling  the  demurrer  to  certain  counts  of  the  declara- 
tion. 

By  pleading  to  the  counts  to  which  the  demurrer  was 
interposed,  as  appellant  did,  he  thereby  waived  his  demur- 
rer, and  can  not,  by  the  well  settled  practice,  require  a 
decision  of  this  court  upon  the  ruling  of  the  trial  court  in 
regard  to  such  demurrer.  There  were  pleas  of  a  former 
suit  pending  and  of  a  former  recovery  respecting  the  same 
matters  involved  in  this  suit.  The  first  was  in  abatement, 
and  was  waived  by  pleas  to  the  merits.  There  was  no  evi- 
dence introduced  of  any  record  of  a  former  suit,  nor  of  a 
former  recovery,  and  hence  such  alleged  defense  availed 
nothing,  and  all  instructions  refused  upon  that  point,  of 
which  complaint  is  made,  were  properly  refused  as  hav- 
ing no  evidence  upon  which  to  stand,  and  otherwise  we  find 
no  error  in  the  action  of  the  court  in  giving  or  refusing 
instructions. 
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The  evidence  was  conflicting  upon  the  material  issues  of 
the  case,  and  we  are  disposed,  in  the  condition  in  which  we 
find  the  record,  to  accept  the  verdict  of  the  jury,  together 
with  the  approval  thereof  by  the  trial  court,  who  saw  and 
heard  the  witnesses  as  decisive  of  the  issues  that  were 
tried.  Concerning  the  plea  of  set-off,  appellant  claimed  and 
testified  that  the  notes  involved  in  that  plea  were  to  have 
been  surrendered  to  him  and  discharged,  and  the  jury  found 
with  him  upon  that  question,  and  we  are  indisposed  to  dis- 
turb such  finding,  believing  as  we  do  from  all  the  evidence 
in  the  case,  the  jury  were  fully  justified  in  such  verdict.  The 
court  did  not  err  in  failing  of  its  own  motion  to  instruct  the 
jury  as  to  the  form  of  their  verdict  upon  the  plea  of  set-off. 
If  appellant  desired  an  instruction  upon  the  point  that  the 
jury  might  return  a  verdict  in  his  favor  for  damages  under 
such  plea,  he  should  have  requested  it,  and  having  failed  to 
do  so  is  in  no  position  to  complain. 

Finally  it  is  insisted  by  appellant  that  the  motion  for  a 
new  trial  should  have  prevailed  because  of  surprise  in  the 
testimony  of  appellee  that  he  had  been  offered  $57.50  per 
ton  for  broom  cofn,  crop  of  1895,  by  Stearns,  and  that  upon 
another  trial  Stearns  would  deny  that  statement.  We  think 
such  evidence  would  be  cumulative  merely,  and  by  no 
means  of  that  conclusive  nature  requiring  the  court  to  grant 
a  new  trial  by  reason  thereof. 

Finding  no  reversible  error  the  judgment  of  the  Circuit 
Court  will  be  affirmed. 


George  H.  Holeton  v.  Hannah  M.  Thayer  et  al. 

1.  Executor  Dk  Son  Tort— -Duty  to  Account,  etc.—  Where  a  per- 
son named  as  executor  in  a  will  acts  without  qualifying,  and  receives 
proceeds  of  the  sale  of  lands  and  rents,  the  burden  is  upon  him  to 
account  for  the  same,  and  if  he  assumes  to  pay  debts  without  having 
them  probated  against  the  estate,  he  assumes  the  burden  of  producing 
evidence  that  would  be  sufficient  to  prove  such  claims  in  the  probate 
court  in  case  of  objection. 
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2.  Equity  —  Will  Retain  Jurisdiction  When  Acquired.—  Where  a 
court  of  equity  requires  jurisdiction  for  any  purpose  it  will  retain  it  for 
every  purpose,  to  the  end  that  full  and  complete  justice  may  be  done 
between  the  parties,  and  an  end  put  to  litigation. 

Bill  to  Quiet  Title— Cross-bill.  Trial  in  the  Circuit  Court  of  Ver- 
milion County;  the  Hon.  Ferdinand  Bookw alter,  Judge,  presiding. 
Decree  for  complainant;  appeal  by  one  of  the  defendants.  Heard  in 
this  court  at  the  May  term,  1899.  Affirmed  in  part,  reversed  in  part 
and  remanded.  Opinion  filed  September  20, 1899.  Rehearing  denied 
November  28, 1899.     . 

Adams  &  Blackburn,  attorneys  for  appellant 

Wilson  &  Buckingham,  attorneys  for  appellee  J.  W.  Hole- 
ton. 

Dyer  &  Wallbridge,  attorneys  for  appellee  Hannah  M. 
Thayer. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

In  the  beginning  this  was  a  bill  in  equity  filed  by  Han- 
nah M.  B.  Thayer  against  appellant  and  others  to  quiet 
title  to  eighty  acres  of  land  rendered  uncertain  by  the  will 
of  her  grandfather,  Francis  H.  Holeton,  from  whom  she 
derived  title,  and  to  remove  as  a  cloud  upon  such  title  the 
claim  of  appellant  to  the  specific  legacy  of  $1,000  named  in 
the  will.  John  W.  Holeton  and  appellant,  sons  of  Francis 
H.  Holeton,  being  defendants  to  the  bill  of  appellee  Thayer, 
filed  separate  cross-bills,  the  former  to  remove  a  cloud  upon 
the  land  devised  to  him  by  the  will  of  the  father  for  the 
same  cause  stated  in  Mrs.  Thayer's  bill,  and  the  latter  to 
enforce  a  lien  claimed  in  his  favor  against  lands  devised  by 
the  will  for  the  payment  of  the  specific  legacy  of  $1,000 
given  to  him  by  the  same  will,  and  also  for  an  accounting 
and  distribution  of  certain  money,  the  proceeds  of  lands 
directed  to  be  sold  under  the  terms  of  the  will,  and  for  rents 
of  other  lands.  Upon  the  hearing  the  court  decreed  in 
favor  of  complainant  in  the  original  bill,  John  W.  Holeton 
upon  his  cross-bill,  and  against  George  H.  Holeton,  from 
m  which  the  latter  appeals  to  this  court. 
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The  will  of  Francis  H.  Holeton,  deceased,  was  admitted  to 
probate  in  Vermilion  county  July  2, 1888,  by  which  he  gave 
all  his  property,  both  real  and  personal,  to  his  wife,  Han- 
nah S.  Holeton,  for  her  use  while  she  might  live,  and  at 
her  death  to  his  son  John  W.  Holeton,  and  to  his  grand- 
daughter,  Hannah  M.  Brenn  (now  Thayer),  eighty  acres  of 
land  each,  described  in  the  will  as  being  in  Vermilion 
county,  and  to  his.  son  George  H.  Holeton,  $1,000,  provided 
that  if  there  should  not  be  that  amount  of  money  in  hand 
arising  from  the  sale  of  real  estate  or  personal  property, 
the  balance  should  be  equally  divided  and  paid  by  John 
W.  Holeton  and  Hannah  M.  Brenn;  the  will  directed  the 
home  place  to  be  sold  and  the  proceeds  applied  on  any 
.indebtedness  that  he  might  owe,  the  balance,  if  considerable, 
to  be  loaned  on  real  estate  security,  and  appointed  John  W. 
Holeton,  executor. 

Hannah  S.  Holeton,  the  widow,  died  in  1897.  John  W. 
Holeton  never  qualified  as  executor.  The  parties,  after  the 
will  was  probated,  made  a  written  agreement  concerning  a 
distribution  of  the  property,  but  it  was  never  executed,  and 
from  the  evidence  apparently  abandoned  by  all,  and  the 
will  was  thereafter  relied  and  acted  upon  as  the  basis  for 
such  distribution  and  title.  After  this  agreement  the  par- 
ties joined  in  a  sale  and  deed  of  conveyance  of  the  home 
place  for  $3,000,  the  money  going  into  the  hands  of  John 
W.  Holeton,  who  paid  a  mortgage  of  $1,500  upon  the  lands 
of  the  estate  and  $1,000  to  George  H.  Holeton,  who  in  his 
cross-bill  claimed  that  the  money  so  paid  him  from  the 
proceeds  of  such  sale  was  in  consideration  of  his  joining  in 
the  deed  of  conveyance  of  the  home  place,  and  that  it  was 
not  a  payment  of  the  specific  legacy  mentioned  in  the  will, 
which,  as  he  averred,  was  still  due  and  unpaid,  and  for 
which  he  was  entitled  to  a  lien  for  its  payment  against  the 
lands  of  John  W,  Holeton  and  Hannah  M.  B.  Thayer. 
After  an  examination  of  the  evidence  we  think  it  fully  war- 
ranted and  sustains  the  finding  of  the  chancellor  that  the 
$1,000  paid  to  George  H.  Holeton,  was  received  and 
accepted  by  him  in  payment  of  the  legacy  named  in  the 
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will  of  his  father.  Had  the  executor  qualified,  or  had  an 
administrator  with  the  will  annexed  been  appointed,  the 
home  place  could  have  been  sold  without  George  H.  Hole- 
ton  joining  in  the  deed,  and  it  is  not  reasonable  to  suppose 
it  was  agreed  by  others  interested  that  he  should  receive 
$  1,000,  merely  to  avoid  such  appointment.  He  had  repeat- 
edly declared  in  his  letters  that  he  wished  to  stand  by  the 
will,  and  there  was  no  other  basis  upon  which  the  $1,000 
could  be  rightfully  paid  to  him,  unless  the  will  was  in  some 
way  disregarded,  and  that  would  have  been  against  his 
expressed  wish  and  the  interest  of  others.  He  got  just 
what  was  willed  to  him,  and  we  can  not  conceive  he  has  any 
just  ground  of  complaint  in  this  respect,  and  it  is  our  opin- 
ion the  decree  of  the  court  in  this  regard  is  fully  sustained 
by  the  evidence,  and  it  was  proper  to  free  the  lands  from 
the  shadow  of  such  a  claim. 

Inasmuch  as  it  is  admitted  that  John  W.  Holeton  received 
the  $3,000,  proceeds  of  the  sale  of  the  home  place,  the 
burden  was  upon  him  to  account  for  the  same.  The  evi- 
dence does  not  in  any  satisfactory  maimer  account  for  the 
$500  remaining  in  his  hands  after  paying  his  brother  George 
and  the  mortgage.  It  is  true  he  claims  to  have  paid  it  out 
upon  the  indebtedness  of  the  estate,  but  there  is  no  evidence 
of  other  debts  than  the  $1,500  mortgage.  If  he  assumed  to 
pay  debts  without  having  them  probated  against  the  estate, 
he  thereby  assumed  the  burden  of  producing  evidence  that 
would  be  sufficient  to  prove  such  claims  in  the  Probate 
Court  in  case  of  objection. 

If  he  received  rents  and  they  were  unexpended  in  his 
hands  when  the  mother  died,  they  also  should  be  accounted 
for.  We  are  not  satisfied  with  the  decree  upon  the  subject 
of  the  accounting  for  the  balance  of  the  proceeds  of  the  sale 
of  the  home  place,  and  the  alleged  rents  of  land  while  the 
mother  was  living.  We  have  no  doubt  the  rule  is,  that 
where  a  court  of  equity  acquires  jurisdiction  for  any  pur- 
pose, it  will  retain  it  for  every  purpose,  to  the  end  that  full 
and  complete  justice  may  be  done  between  the  parties  and 
an  end  put  to  the  litigation. 
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The  decree  of  the  Circuit  Court  will  be  reversed  so  far  as 
it  relates  to  the  balance  of  $500,  proceeds  of  the  sale  of  the 
home  place,  and  in  respect  to  the  alleged  rents,  and  the 
cause  remanded  to  the  Circuit  Court  with  directions  to  give 
the  parties  leave,  if  they  shall  so  desire,  to  retry  the  cause 
with  respect  to  those  parts  of  the  decree  hereby  reversed, 
and  the  decree  of  the  Circuit  Court  in  all  other  respects 
will  be  affirmed,  and  the  costs  of  this  court  equally  divided 
between  appellant  and  the  appellee  John  W.  Holeton. 

Affirmed  in  part,  reversed  in  part  and  remanded. 


6.  B.  Sidelinger  et  al.  v.  Jones-Earl  Shoe  Co.  et  al. 

1.  Executions— Does  Not  Lose  Its  Priority,  When.— The  fact  that  an 
execution  from  a  justice's  court  has  been  sworn  out  and  not  imme- 
diately levied,  does  not  subordinate  it  to  executions  subsequently 
issued. 

2.  Same— Power  of  Constables  Under— Liens. — A  constable  has  the 
statutory  period  of  seventy  days  to  make  the  money  under  executions 
held  by  him,  and  they  are  liens  upon  the  goods  and  chattels  of  the 
debtors  from  the  time  they  come  into  his  hands. 

8.  Same— Issued  in  Less  Than  Twenty  Days.— The  fact  that  the  stat- 
ute authorizes  the  issuing  of  an  execution  on  a  judgment  before  a  jus- 
tice of  the  peace  in  less  than  twenty  days,  does  not  enlarge  or  abridge 
the  writ  when  so  issued.  They  are  in  effect  like  other  executions  issued 
after  the  expiration  of  twenty  days. 

4.  Constables— Duty  Under  Executions.— A  constable  with  an  exe- 
cution, must  act  under  the  command  of  the  writ  and  not  by  direction 
of  the  party  in  whose  favor  it  is,  except  that  such  party  may  order  him 
to  delay,  or  not  to  execute  the  writ  at  all,  but  he  can  not  hasten  the 
time  of  its  execution  sooner  than  is  prescribed  by  the  statute. 

Voluntary  Assignment.— Appeal  from  the  County  Court  of  Vermil- 
ion County;  the  Hon.  M.  W.  Thompson,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed  September 
20,  1899.    Rehearing  denied  November  28,  1899. 

Lawrence  &  Lawbenoe,  attorneys  for  appellant 

Penwell  &  Lindley,  attorneys  for  appellees. 
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G-.  B.  Leonard,  attorney  for  Whitney  &  Wabell,  appel- 
lants. 

E.  Winter,  attorney  for  Palmer  National  Bank,  appel- 
lant. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  case  arises  in  the  proceedings  in  the  County  Court 
of  Vermilion  county,  in  the  matter  of  the  assignment  of 
the  firm  of  Strong  &  Romig,  insolvents,  who  made  an 
assignment  for  the  benefit  of  their  creditors,  to  Henry 
Freeman,  one  of  the  appellees  here,  their  estate  being 
administered  in  that  court. 

A  controversy  arising  among  the  creditors  of  that  firm 
in  that  court,  as  to  their  respective  proportions  of  the  dis- 
tribution of  a  fund  of  $856.37  in  the  hands  of  the  assignee, 
the  matter  was  properly  submitted  to  that  court,  and  it 
made  the  following  order  of  distribution,  to  wit : 

"  Now  comes  Freeman,  the  assignee,  and  presents  to  the 
court  his  petition,  alleging  that  of  the  creditors  of  said 
insolvents,  who  within  ninety  days  from  the  time  he  gave 
notice  to  file  claims  with  him,  the  following  claim  a  pre- 
ferred right  or  lien  on  the  assets  of  said  insolvents  as  set 
forth  in  their  respective  claims  : 

The  Jones-Earle  Shoe  Co.,  The  James  A.  Lawrence  Co., 
Maloney  Bros.,  Helmwig- Williamson  Shoe  Co.,  The  Cady- 
Ivison  Shoe  Co.,  G.  B.  Sidelinger,  W.  F.  Baum,  Whitney  & 
Wahill,  H.  S.  Albright  &  Co,,  Palmer  National  Bank, 
Stevens  &  Berring,  and  The  American  Mutual  Insurance 
Co. 

And  the  assignee  prays  that  said  priorities  may  be 
adjusted  and  determined,  and  the  assets  of  said  estate  dis- 
tributed. 

Also  come  said  directors  claiming  priorities,  by  their 
respective  attorneys,  and  their  cause  coming  on  to  be  heard 
for  the  said  purposes,  and  the  court,  having  heard  evidence 
and  arguments  of  counsel,  and  being  fully  advised,  doth 
find  that  June  20, 1898,  the  said  insolvents,Strong  &  Romig, 
as  copartners,  executed  their  deed  of  assignment  for  the 
benefit  of  their  creditors  to  Harry  L.  Freeman,  as  assignee, 
which  was  filed  for  record  same  day  at  eight  o'clock  a.  m.; 
that  June  18,  1898,  they  confessed,  by  warrant  of  attorney, 
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a  judgment  in  favor  of  said  Sidelinger  for  $704  and  costs,  in 
this  court,  and  thereupon  execution  was  issued  and  delivered 
to  the  sheriff,  who  thereupon  levied  upon  the  goods  and 
fixtures  aforesaid,  and  at  the  same  time  levied  a  distress 
warrant  thereon  as  agent  of  W.  F.  Baum,  the  owner  of  the 
store  building.  On  June  22, 1898,  it  appearing  that  there 
were  sundry  executions  in  the  hands  of  the  .constables  of 
said  county  against  the  said  insolvents,  existing  at  the  time 
and  prior  to  said  levy,  who  were  claiming  liens  upon 
said  property,  and  thereupon  said  claimants,  the  sheriff 
and  assignee  and  all  parties,  excepting  Strong  &  Roraig, 
the  Palmer  National  Bank  and  Whitney,  Waybill  &  Co., 
entered  and  appeared  in  said  court  upon  a  petition  filed,  and 
thereupon  the  court  ordered  said  assignee  to  receive  said 
property  from  the  sheriff,  whereupon  the  same  should 
become  assets  in  his  hands,  and  should  be  by  him  converted 
into  money  and  to  be  held  to  abide  the  further  order  of 
the  court  as  to  said  several  claims  of  priority,  and  the  final 
disposition  thereof  to  abide  the  further  order  of  the  court. 

And  the  court  further  finds  that  said  assignee  having 
duly  qualified  as  such,  on  the  22d  day  of  June  gave  the 
notice  required  by  the  statute  to  all  persons  having  claims 
against  said  insolvents,  to  present  the  same  to  said  assignee 
within  three  months  from  said  date;  and  that  at  the  expira- 
tion of  said  time,  namely  October  4, 1898,  the  said  assignee 
reported  and  filed  with  the  clerk  of  this  court  a  true  list, 
under  oath,  of  all  of  such  creditors  who  had  claimed  to  be 
the  creditors  of  said  insolvents,  among  whom  were  H.  S. 
Albright  &  Co.,  $141.63;  G.  B.  Sidelinger,  $715.45;  W.  F. 
Baum,  $116.28;  James  A.  Lawrence  Co.,  $140.67;  Whitney 
&  Waybill,  $614.65;  Palmer  National  Bank,  $650.04;  Cady- 
Ivison  Shoe  Co.,  $84.25;  Maloney  Bros.,  $624.25;  Stevens  & 
Berring,  $32.40;  American  Mutual  Fire  Insurance  Co., 
$30.35;  Helraig- Williams  Shoe  Co..  $52.65;  Jones-Earl  Shoe 
Co.,  $41.60;  James  A.  Bannister  Co.,  $201.25. 

And  the  court  further  found  that  no  person,  interested 
as  creditor  or  otherwise,  bv  himself  or  attorney,  appeared 
within  thirty  days  after  the  filing  of  said  report,  and  filed 
any  exception  with  said  clerk  to  the  claim  or  demand  of 
any  creditor  as  aforesaid;  that  said  assignee  had  converted 
said  property  into  money,  and  now  asks  direction  as  to  the 
manner  of  its  distribution  among  the  creditors  of  said 
insolvents. 

Upon  due  consideration  the  court  doth  order  and  decree 
that  said  assignee,  after  paying  all  costs  and  expenses  of  said 
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assignment,  shall  distribute  the  remaining  assets,  namely, 
$857.57,  to  said  creditors  whose  claims  were  in  judgment 
and  in  which  executions  were  in  the  hands  of  officers  at  the 
time  of  the  making  of  said  assignment,  shall  be  paid  accord- 
ing to  the  seniority  of  the  liens  of  said  executions,  that  is  to 
say  :  Jones-Earl  Shoe  Co.,  $41.60;  Cady-Ivison  Shoe  Co., 
8S4.25;  James  A.  Bannister  Co.,  $201.75;  Helmig-Williams 
Shoe  Co.,  $52.65;  James  A.  Lawrence  Co.,  $140.67;  Maloney 
Bros.,  $624.25;  American  Mutual  Fire  Insurance  Co.,  $30.35; 
Stevens  &  Berring,  $32.40;  H.  S.  Albright  &  Co.,  $141.63; 
G.  B.  Sidelinger,  $715.45;  W.  F.  Baum,  $116.28,  and  to  dis- 
tribute the  residue  to  the  other  creditors  who  have  presented 
their  claims  as  aforesaid. 

The  court  finds  that  the  executions  on  the  judgments  of 
Palmer  Bank  and  Whitney  &  Waybill  were  not  delivered  to 
the  sheriff  until  after  the  execution  and  filing  for  record  of 
said  deed  of  assignment,  and  that  they  have  not  any  prior 
lien  upon  said  assets." 

And  the  appellants  not  being  satisfied  with  such  order 
and  distribution,  appealed  therefrom  to  this  court. 

The  evidence  shows  that  various  executions  on  justices' 
judgments,  in  favor  of  the  appellees  other  than  the  assignee, 
and  against  the  insolvent  firm,  were  in  the  hands  of  con- 
stables when  the  assignment  was  made,  some  of  them  a  con- 
siderable length  of  time,  but  less  than  seventy  days;  and 
that  demands  had  been  made  by  such  constables  upon  said 
firm  for  payment  thereof,  but  they  were  not  paid. 

C.  B.  Sidelinger,  one  of  the  appellants,  later  obtained  a 
judgment  in  the  County  Court  of  Vermilion  county  against 
the  firm,  upon  a  note  he  held  against  them,  and  caused  an 
execution  to  be  issued  thereon,  and  at  once  placed  it  in  the 
hands  of  the  sheriff  of  that  county,  who  immediately  levied 
"  upon  the  same  upon  the  stock  of  boots  and  shoes  of  the 
firm. 

The  firm  at  once  made  the  assignment  hereafter  men- 
tioned, and  the  assignee,  Freeman,  procured  an  order  of 
that  court  directing  the  sheriff  to  surrender  the  stock  of 
boots  and  shoes  so  levied  upon  by  him,  to  the  assignee,  pre- 
serving the  rights  of  all  parties  interested  therein  as  they 
then  stood.  The  assignee  sold  the  stock  and  converted  it 
into  money,  amounting  to  $856.37,  which  constitutes  the 
fund  in  controversy  in  this  case. 
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The  principal  contentions  of  appellants  are : 

1.  That  the  executions  from  th*  justices'  courts  have 
been  sworn  out;  the  statute  required  them  to  be  immedi- 
ately levied,  which  not  being  done,  subordinated  them  to 
their  executions. 

2.  That  by  reason  of  the  delay  in  levying  the  execu- 
tions held  by  the  constables,  it  should  be  inferred  that  they 
are  either  suspended,  or  that  the  owners  impliedly  con- 
sented to  suspend  them,  for  which  reason  they  are  subordi- 
nated to  the  liens  of  the  executions  of  appellants. 

We  are  of  the  opinion,  however,  that  such  contentions 
ought  not  to  be  sustained  under  the  facts  in  this  case. 

The  constables  had  the  statutory  period  of  seventy  days 
to  make  the  money  under  the  executions  held  by  them,  and 
they  were  liens  upon  the  goods  and  chattels  of  the  debtors 
from  the  time  they  came  into  the  constable's  hands.  The 
fact  that  the  statute  authorizes  the  issuing  of  an  execution 
on  a  judgment  before  a  justice  of  the  peace  in  less  than 
twenty  days,  does  not  enlarge  or  abridge  the  writ  when  so 
issued;  hence  the  fact  that  such  executions  were  so  issued 
makes  no  difference  in  that  regard,  but  they  were  in  effect 
like  other  executions  issued  after  the  expiration  of  twenty 
days.  The  evidence  fails  to  show  that  the  parties  in  whose 
favor  these  executions  in  the  hands  of  the  constables  were,  or 
that  their  attorneys  consented  to  or  authorized  any  delay 
in  their  levy  or  collection;  but  on  the  contrary  it  does  show 
that  the  attorneys  of  such  parties  were  pushing  the  consta- 
bles to  collect  and  urging  the  debtors  to  pay. 

We  think  that  where  the  statute  limits  the  time  in  which 
an  officer  must  do  a  particular  thing,  such  officer  complies 
with  its  mandate  when  he  acts  within  the  prescribed 
period;  especially  ought  this  to  be  true  concerning  the  rights 
of  parties  interested  in  such  acts,  who  have  no  power  to 
control  the  acts  of  the  officer  as  to  the  time  in  which  he 
must  act. 

A  constable  with  an  execution  must  act  under  the  com- 
mand of  the  writ,  and  not  by  the  direction  of  the  party  in 
whose  favor  it  is,  except  that  such  party  may  order  the  con- 
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stable  to  delay,  or  not  to  execute  the  writ  at  all,  but  he  can 
not  hasten  the  time  of  its  execution  sooner  than  is  prescribed 
by  the  statute. 

It  is  contended  by  some  of  the  appellees  that  the  claim  of 
appellant  Sidelinger,  upon  which  his  judgment  and  execu- 
tion were  based,  is  not  a  partnership  debt  of  the  insolvents; 
but  we  think  the  evidence  proves  it  was.  To  make  it  such 
it  was  not  material  that  the  note  evidencing  it  should  be 
signed  in  the  firm's  name.  It  was  signed  by  both  members 
of  the  firm,  and  the  evidence  shows  that  what  the  note 
represented  went  into  the  firm's  assets. 

Finding  no  reversible  error  was  committed  by  the  County 
Court  in  the  order  made  by  it  in  this  case,  we  affirm  it. 

Order  affirmed* 


Gus  Frederickson  v.  W.  T.  Westbrook.  i  89     198 

|s97 41 

1.  Trover— Lies  for  a  Wrong/ til  Conversion  of  Property.— A  per- 
son who.  without  authority,  appropriates  property  to  his  own  use  is  liable 
in  trover  for  a  wrongful  conversion. 

Trover.— Appeal  from  the  Circuit  Court  of  Ford  County;  the  Hon. 
John  H.  Mofpbtt,  Judge,  presiding.  Heard  in  this  court  at  the  Novem- 
ber term,  1809.  Reversed  and  remanded.  Opinion  filed  February  27, 
1900. 

Wylie,  McBeth  &  Reeves  and  Tipton  &  Tipton,  attor- 
neys for  appellant. 

C.E.Beaoh  and  Cloud  &  Moffett,  attorneys  for  appellee. 

Mr.  Justice  Rarker  delivered  the  opinion  of  the  court. 

Appellant  held  a  chattel  mortgage  on  three-fifths  of  a 
crop  of  oats  raised  by  Frank  E,  Johnson  on  a  farm  rented 
of  one  E.  McCracken.  After  the  oats  were  harvested,  and 
about  the  last  of  August,  189S,  in  pursuance  of  an  arrange- 
ment between  appellant  and  Johnson,  they  were  hauled  to 
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the  Westbrook  elevator  in  Paxton,  Illinois,  and  delivered  to 
appellee's  son.  Prior  to  the  1st  of  August,  1898,  appellee 
owned  and  operated  the  elevator.  On  that  date  he  turned 
it  over  to  his  son,  William  H.  Westbrook,  who  was  at  the 
time  the  oats  in  question  were  delivered,  sole  proprietor. 
Appellee  retained  the  right  to  receive  at  and  ship  from  the 
elevator  certain  grain  purchased  by  him.  The  oats  meas- 
ured about  900  bushels,  and  immediately  after  they  were 
received  by  young  Westbrook,  appellee  shipped  them  to 
Chicago,  where  he  sold  them.  He  applied  the  proceeds  to 
a  debt  of  82(55  which  he  claimed  Johnson  owed  him.  For 
the  conversion  of  the  oats  appellant  brought  this  suit 
against  appellee,  joining  counts  in  case  and  trover.  A  trial 
resulted  in  a  verdict  and  judgment  in  favor  of  appellee. 

The  chief  ground  on  which  appellant  urges  a  reversal  of 
the  judgment  is,  that  the  verdict  is  contrary  to  the  law  and 
the  evidence.  His  position  is  Well  taken  unless  it  be  held 
that  the  transaction  between  appellant  and  young  West- 
brook amounted  to  a  sale  of  the  oats. 

A  careful  examination  of  the  evidence  satisfies  us  that 
the  chattel  mortgage  was  a  valid  one;  that  indebtedness  for 
which  it  was  given  to  secure,  existed  at  the  time  the  oats 
were  threshed,  more  than  sufficient  to  cover  the  value  of 
them;  that  the  arrangement  entered  into  between  Johnson 
and  appellant  by  which  the  oats  were  delivered  at  the  ele- 
vator, amounted  to  a  delivery  of  them  to  appellant,  and  that 
appellant,  as  to  all  strangers,  thereby  became  their  owner. 

Did  the  transaction  between  appellant  and  young  West- 
brook amount  to  a  sale  ?  Certainly  not  a  sale  to  appellee. 
There  was  no  privity  of  contract  between  him  and  appel- 
lant. W.  H.  Westbrook  was  not  acting  as  the  agent  of 
his  father*  at  the  time  of  receiving  the  oats.  He  was  then 
sole  proprietor  of  the  elevator,  as  he  was  a  few  days  before, 
when  appellant  told  him  that  he  would  have  some  oats 
hauled  in  by  Johnson.  Nothing  was  said  to  indicate  that 
they  were  to  go  to  appellee,  and  appellee's  name  was  not 
mentioned. 

Appellant  did  not  intend  the  transaction  as  a  sale  to  W. 
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H.  Westbrook,  and  the  latter  testified  that  he  did  not  buy 
them.  *  Counsel  for  appellee  insist  that  because  appel- 
lant, after  the  oats  had  been  shipped,  applied  to  appellee 
and  also  to  his  son  for  a  settlement,  that  that  is  corrobora- 
ative  of  their  contention  that  there  was  a  sale.  Had  there 
been  any  conflict  as  to  what  was  said  when  appellant 
arranged  with  young  Westbrook  to  receive  the  oats,  the 
one  party  affirming  and  the  other  denying  language  im- 
porting a  sale,  there  would  be  some  room  for  such  insist- 
ence. But  there  was  no  such  conflict.  Appellee  and  his 
son  both  admit  that  they  did  not  buy  the  oats  of  appellant. 

Appellant  did  not,  by  an  express  or  implied  contract,  sell 
the  oats  to  appellee  or  his  son.  Appellee,  without  author- 
ity, appropriated  them  to  his  own  use,  and  in'  our  opinion 
is  liable  in  trover  for  a  wrongful  conversion. 

The  judgment  will  be  reversed,  therefore,  and  the  cause 
remanded  for  another  trial.    Reversed  and  remanded. 


Heywood  Brothers  and  Wakefield  Go.  v.  James  L. 
Andrews  and  Charles  H.  Martin. 

1.  Agents— A cts  of,  Are  Those  of  His  Principal—  Where  a  party 
acts  by  an  agent,  the  act  is  his  and  not  that  of  the  agent;  and  where  the 
agent  does  not  disclose  the  name  of  his  principal,  the  party  affected 
may,  when  he  learns  it,  hold  him  responsible  for  its  performance. 

2.  Same—  When  He  Fails  to  Disclose  the  Name  of  His  Principal— 
Where  the  agent  fails  to  disclose  his  principal,  he  may,  on  showing  the 
agency,  claim  and  enforce  the  contract  precisely  as  if  entered  into  by 
himself. 

8.  Same— Parol  Evidence— When  Competent  to  Vary  His  Written 
Contract— Where  an  agent  enters  into  a  written  contract,  it  is  compe- 
tent to  show  by  parol  evidence  that  he  was  acting  for  another. 

4.  Parol  Evidence—  When  Competent  to  Vary  a  Written  Contract 
— When  it  becomes  necessary  to  show  who  in  fact  were  the  parties  to  a 
written  contract,  and  an  issue  of  fact  is  formed  upon  the  question,  it  is 
competent  to  show  by  parol  evidence  who  the  parties  to  the  contract 
were  in  fact. 

5.  Practice — Amendments  upon  Dismissing  a  Suit  as  to  a  De- 
fendant—W 'hen  a  plaintiff  dismisses  his  suit  as  to  a  part  of  the  defend- 
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ants,  the  better  practice  in  actions  sounding  in  contract  is  to  amend  the 
declaration  so  as  to  make  it  conform  to  the  actual  parties  to  the  suit. 

6.    Appellate  Court  Practice— Points  That  Can  Not  be  Raised  for 
the  First  Time. — The  point  that  the  plaintiff  dismissed  his  suit  as  to  a  ' 
defendant  but  did  not  amend  his  declaration  so  as  to  make  it  conform 
to  the  actual  parties  to  the  suit,  can  not  be  raised  for  the  first  time  in 
the  Appellate  Court. 

Assumpsit,  for  goods  sold.  Appeal  from  the  Circuit  Court  of  Fulton 
County;  the  Hon.  John  A.  Gray,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1809.  Reversed  and  remanded.  Opinion  filed 
February  27, 1900. 

Chiperfield,  Grant  &  Chiperfield,  attorneys  for  appel- 
lant. 

Lucien  Gray,  attorney  for  appellees. 

Mr.  Presiding  Justice  "Wright  delivered  the  opinion  of 
the  court. 

Appellant  sued  appellees  and  Clifton  H.  Henkle  in  an 
action  of  assumpsit  for  $1,200,  the  price  of  opera  chairs 
sold  by  appellant  under  a  written  contract  signed  by  it  as 
the  party  of  one  part,  and  Frank  P.  McClure,  party  of  the 
other  part.  The  trial  was  by  jury,  and  at  the  close  of  all 
the  evidence  of  the  case,  by  leave  of  the  court  appellant  dis- 
missed its  suit  as  to  the  defendant  Henkle,  and  the  court,  on 
motion  of  appellees,  directed  a  verdict  for  the  defendants, 
which  was  accordingly  returned,  and  after  overruling  appel- 
lant's motion  for  a  new  trial,  the  court  gave  judgment  upon 
the  verdict  in  bar  of  the  action  and  for  costs  against  appel- 
lant, to  reverse  which  it  prosecutes  this  appeal,  and  to  effect 
such  reversal  it  is  insisted  the  court  erred  in  such  action. 

The  testimony  of  the  witnesses  Gibson,  McClure  and 
Hubbard,  contained  in  the  evidence  in  the  record,  strongly 
tends  to  prove  that  McClure  executed  the  written  contract 
by  which  the  chairs  were  purchased  of  appellant  for  and  as 
the  agent  of  appellees,  and  by  their  authority,  verbally  con- 
ferred upon  him,  and  were  findings  had  upon  this  point  in 
favor  of  appellant's  contention:  we  are  constrained  to  believe 
the  testimony  of  such  witnesses,  if  it  stood  alone  in  the 
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record,  would  support  such  findings.  It  is,  however,  con- 
tended that  the  law  is  that  it  is  incompetent  to  show  by 
parol  evidence  that  appellees  are  bound  by  the  contract 
signed  by  McClure,  and  in  which  they  are  not  mentioned  nor 
disclosed,  as  principals  or  otherwise,  as  this  would  violate 
the  rule  that  the  terms  of  a  valid  written  contract  can  not 
be  contradicted  or  varied  by  parol.  This,  however,  as  we 
think,  as  might  be  variously  illustrated,  would  not  violate 
the  rule  stated,  but  would  show  merely  who.  are  bound  by 
the  contract,  and  in  this  respect  it  is  not  material  whether 
the  agent  disclosed  his  principal  or  not.  There  may  be 
conflict  of  authority  upon  this  question,  but  in  this  State 
(Barker  v.  Garvey,  83  111.  184,  and  authorities  cited)  it  would 
seem  to  be  familiar  law,  where  it  is  said : 

"The  rule  is  general,  and  of  almost  uniform  application, 
that  where  a  party  acts  by  an  agent  the  act  is  his  and  not 
that  of  the  agent;  and  it  is  equally  true  that,  where  the 
agent  does  not  disclose  the  name  of  his  principal,  the  other 
party  may,  when  he  learns  it,  hold  him  responsible  for  its 
performance;  and  the  converse  of  the  proposition  is  also 
true.  Where  the  agent  fails  to  disclose  his  principal,  he 
may,  on  showing  the  agencv,  claim  and  enforce  the  con- 
tract, precisely  as  if  entered  into  by  himself.  Even  where 
an  agent  enters  into  a  written  contract,  it  is  competent  to 
show  by  parol  evidence  that  the  agent  was  acting  for  him. 
In  fact  the  rule  is  so  familiar  to  the  profession  that  the 
citation  of  authority  would  seem  to  be  unnecessary  to  illus- 
trate the  doctrine." 

It  thus  appearing  that  as  a  matter  of  law  it  was  competent 
to  show  by  parol  evidence  who  the  parties  to  the  contract 
were,  an  issue  of  fact  was  then  made  by  the  evidence  upon 
this  point  such  as  required,  unless  waived,  the  verdict  of 
the  jury,  and  it  was  error  to  withdraw  the  case  from  their 
consideration,  as  was  done. 

It  is  also  insisted  that  because  appellant  dismissed  its 
suit  as  to  Henkle  without  amending  the  declaration,  it  de- 
feated its  right  to  recover.  McClure  was  positive  he  had 
no  authority  from  Henkle  to  make  a  contract  for  him,  and 
this  doubtless  led  to  the  dismissal  of  the  suit  as  to  him. 
The  declaration  was  not  afterward  amended.     It  is  the 
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better  practice  in  actions  sounding  in  contract,  after  such 
dismissal,  to  amend  the  declaration  so  as  to  conform  to  the 
actual  parties  to  the  suit.  But  this  point  seems  to  be  made 
for  the  first  time  in  this  court,  and  it  is  obvious  the  action 
of  the  trial  court  was  induced  by  other  reasons,  and  we 
therefore  feel  compelled  to  decline  to  further  consider  this 
point,  in  the  belief  that  for  the  purposes  of  this  appeal  it 
has  been  waived.  Had  the  objection  in  regard  to  this  been 
urged  in  the  trial  court,  the  declaration  would  no  doubt 
have  been  amended,  and  the  objection  thereby  obviated. 

For  the  error  indicated  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded. 
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1.  Employer  and  Employs.— Hazards  of  a  Dangerous  Employment    l10^    *^8 
— An  employe  who  accepts  and  continues  in  an  employment  which  is 
dangerous,  with  full  knowledge  of  its  hazards,  must  be  presumed  to 

have  contracted  with  reference  to  such  hazards  and  to  have  taken  the 
responsibility  upon  himself. 

2.  Practice—  When  a  Verdict  WiU  be  Directed  for  the  Defendant— 
The  general  rule  forbids  a  trial  court  to  weigh  the  evidence  or  pass  upon 
the  credibility  of  witnesses,  but  if  the  evidence  given  at  the  trial,  together 
with  all  the  inferences  properly  deducible  therefrom  favorable  to  the 
plaintiff,  is  so  insufficient  to  support  a  verdict  for  him  that  if  one 
should  be  returned  it  must  for  that  reason  be  set  aside,  the  sanctioned 
practice  is  to  direct  a  verdict  for  the  defendant. 

8.  Corporations— Care  to  be  Exercised  in  Furnishing  a  Physician 
for  Injured  Employes.— The  rule  in  respect  to  the  duty  pf  a  corporation 
that  furnishes  to  an  injured  employe  a  surgeon  or  physician  to  care  for 
and  treat  him  for  his  injuries,  requires  only  that  reasonable  care  shall 
b3  exercised  in  the  selection  of  Buch  surgeon  or  physician. 

4.  Same— Care  and  Skill  Required  of  a  Physician  Furnished  to 
Injured  Employes.— In  cases  where  a  physician  or  surgeon  is  furnished  by 
a  corporation  to  an  injured  employe,  all  that  can  be  reasonably  required  is 
that  the  physician  or  surgeon  selected  shall  possess  that  degree  of  skill 
and  knowledge  ordinarily  possessed  by  members  of  that  profession. 

Action  in  Case,  for  persons!  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1890. 
Affirmed.     Opinion  filed  May  15,  1900. 
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Otto  Gresham,  attorney  for  appellant. 

Although  a  railway  company  is  under  no  obligation  to 
provide  medical  attendance  for  persons  injured  in  its  service, 
yet  this  would  be  a  reasonable  thing  to  do.  T.,  W.  &  W. 
Ey.  Co.  v.  Prince,  50  111.  26. 

While  a  railroad  company  is  under  no  legal  obligation  to 
furnish  an  employe  who  may  receive  injuries  while  in  the 
service  of  the  company  with  medical  attendance,  yet,  where 
a  day  laborer  has,  by  an  unforseen  accident,  been  rendered 
helpless  while  laboring  to  advance  the  prosperity  and  suc- 
cess of  the  company,  honesty  and  fair  dealing  would  seem 
to  demand  that  it  should  furnish  medical  assistance.  Cairo 
&  St.  Louis  E.  It.  Co.  v.  Mahoney,  82  111.  73. 

A  railroad  company  is  liable  for  the  malpractice  of  a 
surgeon  in  treating  one  of  its  injured  employes,  although 
that  surgeon  is  paid  exclusively  by  contributions  collected 
from  employes  of  the  railroad  company.  Wabash  E.  E. 
Co.  v.  Kelley,  52  K  E.  Eep.  152;  153  Ind.  119. 

A.  W.  Pclvkr,  attorney  for  appellee;  E.  E.  Osborn  and 
Lloyd  W.  Bowers,  of  counsel. 

All  the  evidence  shows  that  the  plaintiff  clearly  assumed 
the  risks  of  the  methods  of  the  work  in  which  iie  was 
engaged  when  injured.  East  St.  Louis  Connecting  Ey.  Co.  v. 
O'Hara,  59  111.  App.  649;  C,  B.  &  Q.  Ey.  Co.  v.  Eggman, 
Admr.,  59  111.  App.  6S0;  C.  &  N.  W.  Ey.  v.  Donahue,  75 
111.  10G;  Kelly,  Admr.,  v.  C.,  M.  &  St.  P.  Ey.  Co.,  53  Wis.  79; 
Abbott  v.  McCadden,  81  Wis.  5G3;  Bengtson  v.  C,  St.  P., 
M.  &  O.  Ey.  Co.,  47  Minn.  486;  Tobin  v.  Friedman  Mfg.  Co., 
67  111.  App.  149;  Swift  &  Co.  v.  Fue,  66  111.  App.  651. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  the  appellant  to  recover  dam- 
ages for  injuries  sustained  by  him  by  being  thrown  from 
the  top  of  a  freight  car  in  the  "yard"  of  appellee.  At  the 
close  of  all  the  evidence  the  trial  court,  upon  the  motion  of 
appellee,  directed  a  verdict  of  not  guilty,  and  judgment 
being  entered  accordingly  the  case  is  brought  here  for 
review. 
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The  "yard"  in  which  the  accident  happened  was  an 
extensive  one — said  to  contain  upward  of  seventy  tracks 
and  to  be  about  three-quarters  of  a  mile  long— and  six  to 
eight  engines  were  constantly  at  work  in  it,  making  up 
trains. 

Appellant  had  for  a  long  time  worked  for  appellee  in  the 
yard.  He  was  known  as  a  yard  clerk,  and  his  duties  were 
to  mark  carscoming  from  the  west  at  night,  so  as  to  indi- 
cate the  tracks  to  which  they  were  to  be  transferred,  and 
also  to  take  the  record  of  the  seals  of  such  cars  as  were 
sealed. 

On  the  night  in  question  two  important  cars,  one  loaded 
with  green  fruit  and  the  other  with  silk,  bound  for  New 
York,  arrived  in  the  yard  and  needed  to  be  switched  imme- 
diately and  attached  to  an  appropriate  out-bound  train. 

Fruit  cars,  and  perhaps  all  refrigerator  cars,  have  trap- 
doors on  top,  as  well  as  side  doors,  and  to  take  the  record 
of  the  seals  of  them  it  was  necessary  to  go  on  top. 
While  appellant  was  on  top,  in  the  act  of  taking  the  seal 
numbers  of  the  fruit  car,  the  switch  engine  moved  the  train 
to  which  the  car  was  attached,  suddenly  and  without  warn- 
ing to  appellant,  whereby  he  was  thrown  to  the  ground, 
receiving  the  injuries  complained  of. 

The  cause  went  to  trial  upon  three  counts  of  the  declara- 
tion. The  negligence  charged  by  the  first  two  counts  had 
for  its  basis  substantially  the  same  statement  of  facts,  and 
differed  only  in  the  allegation,  in  the  first  one  of  negligence 
generally,  and  in  the  second  of  gross  and  willful  negligence. 
The  third  count  charged  negligence  by  the  appellee  in  the 
care  and  treatment  of  appellant  by  the  physicians  and  sur- 
geons furnished  by  the  appellee  to  attend  upon  and  minister 
to  appellant  for  the  injuries  sustained  by  him. 

The  case  as  made  under  the  first  two  counts  may  be  con- 
sidered together. 

There  is  not  much  that  is  material  to  add  to  the  cause  of 
the  accident  or  the  circumstances  under  which  it  occurred. 
Appellant  was  doing  only  that  which  he  had  been  accus- 
tomed to  perform  and  which  the  terms  of  his  employment 
required  him  to  do. 
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The  "yard"  was  a  busy  place,  many  hundreds  of  cars 
needed  to  be  transferred  every  day,  and  at  times  great 
expedition  was  required  in  the  doing  of  appellant's  par- 
ticular work.  It  was  proved,  substantially  beyond  con- 
troversy, that  the  trains  to  be  broken  up  and  the  cars  to  be 
switched  did  not  stand  still  and  wait  for  the  work  appel- 
lant was  engaged  in  doing  to  be  done,  but  that  his  duty 
required  him  to  follow  the  cars  wherever  in  the  yard  they 
might  be  moved  to.  And  the  decided  weight  of  the  evi- 
dence establishes  that  it  was  not  the  custom  of  the  yard  to 
give  warning  or  notice  to  the  yard  clerks  of  the  movement 
of  trains  or  cars  upon  which  they  might  be  engaged  in 
taking  the  seal  numbers  or  otherwise  performing  their 
work.  There  can  be  no  question  that  appellant,  from  his 
long  experience  as  yard  clerk — about  twelve  years — thor- 
oughly knew  and  understood  the  custom  of  the  yard  and 
all  its  hazards. 

But  it  is  urged  by  appellant  that  there  being,  as  he  con- 
tends, some  evidence  tending  to  show  a  custom  of  the  yard 
not  to  move  trains  or  cars  without  notice  to  the  seal  taker 
if  he  be  engaged  in  his, duty  on  top  of  a  car,  and  tending  to 
show  negligence  generally  and  willfully,  the  case  should 
have  been  submitted  to  the  jury,  that  the  court  was  not  at 
liberty  to  weigh  the  evidence. 

Undoubtedly  the  general  rule  forbids  a  trial  court  to 
weigh  the  evidence  or  pass  upon  the  credibility  of  witnesses, 
but  if  the  evidence  given  at  the  trial,  together  with  all 
inferences  property  deducible  therefrom  favorable  to  the 
plaintiff,  is  so  insufficient  to  support  a  verdict  for  the  plaint- 
iff, that  if  one  should  be  returned  it  must  for  that  reason 
be  set  aside,  the  sanctioned  practice  is  to  direct  a  verdict 
for  the  defendant.  Boyle  v.  Illinois  Central  R.  R.  Com- 
pany, 88  111.  App.  255,  and  Kinnare  v.  Klein,  88  111.  App. 
304,  both  filed  at  this  term,  where  a  large  number  of  cases 
are  collected. 

As  applied  to  the  first  and  second  counts  the  testimony 
that  it  was  the  custom  of  the  yard  to  switch  and  move 
trains  and  cars  without  giving  previous  warning  or  notice 
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to  the  yard  clerks  who  might  be  engaged  in  taking  seal 
numbers  of  the  cars,  is  so  overwhelming  that  if  the  cause 
had  been  submitted  to  the  jury  and  they  had  found  the 
appellee  guilty  in  such  respect,  it  would  have  been  the 
plain  duty  of  the  trial  court  to  have  set  aside  the  verdict 
and  grant  a  new  trial,  and  if  in  neglect  of  such  duty  by  the 
trial  court  the  cause  had  come  to  this  court  upon  appeal  by 
the  defendant,  it  would  have  been  a  like  plain  duty  for  us 
to  reverse  a  judgment  based  upon  such  a  verdict. 

Such  custom  of  the  yard  was  well  known  to  the  appel- 
lant, and  all  its  hazards  were  thoroughly  understood  by 
him.  The  custom  with  its  possible  consequences  may  de- 
serve condemnation,  but  there  is  a  well  settled  rule  of  law 
that  one  who  accepts  and  continues  in  an  employment  that 
is  dangerous,  with  full  knowledge  of  the  hazards  of  the 
place,  must  be  presumed  to  have  contracted  with  reference 
to  them  and  to  have  taken  the  responsibility  upon  himself. 
This  rule  is  so  well  established  by  numerous  authorities  and 
so  well  known  to  the  profession  that  we  will  cite  only  East 
St.  Louis,  etc.,  Ry.  Co.  v.  O'Hara,  59  111.  App.  6±9,  a  case 
very  similar  to  this  one  in  its  facts. 

As  to  the  third  count,  which  charges  negligence  by  appel- 
lee's physicians  in  their  care  and  treatment  of  appellant's 
injuries,  we  do  not  regard  it  to  be  necessary  to  particularly 
set  forth  the  evidence  in  its  support.  The  rule  in  respect 
of  the  duty  of  a  corporation  that  furnishes  to  an  injured 
employe  a  surgeon  or  physician  to  care  for  and  treat  his 
injuries,  requires  only  that  reasonable  care  should  be  exer- 
cised in  the  selection  of  the  surgeon  or  physician. 

All  that  can  be  reasonably  required  is  that  the  physician  or 
surgeon  selected  shall  possess  that  degree  of  skill  and  knowl- 
edge ordinarily  possessed  by  members  of  that  profession. 
It  must  be  a  prudent  selection,  made  with  reasonable  care, 
but  it  would  be  manifestly  unreasonable  to  make  the  corpo- 
ration responsible  if  the  surgeon  or  physician  erred  in  judg- 
ment and  made  a  mistake  in  treatment.  The  responsibility 
extends  no  further  than  to  require  reasonable  care  in  the 
selection  of  the  surgeon  or  physician.    The   method  of 
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treatment  and  the  administering  of  remedies  must,  in  the 
very  nature  of  the  case,  be  left  to  the  persons  who,  because 
of  their  skill  and  knowledge,  have  been  selected  with  reason- 
able care  to  perform  such  duties. 

There  are,  we  believe,  no  cases  that  hold  a  contrary 
doctrine.  There  is  no  evidence  in  the  record  that  in  the 
slightest  degree  attacks  or  affects  the  general  competency, 
skill  and  knowledge  of  the  physicians  who  treated  appellant, 
unless  that  it  may  be  found  in  the  mere  fact  that  the  treat- 
ment that  was  given  him  did  not  result  as  favorably  as 
some  other  treatment  might  have.  But  that  was,  at  the 
most,  a  mistake  or  error  in  judgment  for  which  appellee  is 
not  liable. 

It  is  urged  in  the  brief  for  appellant  that  at  the  time  of 
the  accident  he  was  not  acting  in  the  usual  line  of  his 
employment,  but  was  acting  in  obedience  to  express  orders  of 
a  superior  officer  in  a  case  of  emergency.  The  only  emer- 
gency of  which  we  discover  any  evidence,  was  the  arrival  of 
the  two  cars  which  needed  to  be  handled  with  dispatch  in 
order  to  proceed  on  their  journey  eastward.  Just  such 
emergencies,  if  they  may  be  so  called,  were  an  every  day 
occurrence,  and  we  see  no  force  to  the  attempted  taking  of 
appellant's  duty  concerning  them  or  either  of  them,  out  of 
the  scope  of  his  usual  and  daily  duties,  and  his  assumption 
of  risk  in  the  performance  of  them. 

The  complaint  that  certain  evidence  offered  by  the  appel- 
lant was  excluded,  has  been  carefully  considered  with  ref- 
erence to  what  the  offered  evidence  might  tend  to  prove, 
but  we  do  not  think  there  was  any  material  error  in  respect 
of  it.  There  was  no  error  in  sustaining  the  special  de- 
murrer to  plaintiff's  fourth  count.  It  was  clearly  bad  for 
duplicity. 

The  case,  as  a  whole,  seems  to  have  been  fairly  heard  and 
determined. 

The  request  of  appellee  that  the  costs  of  the  supple- 
mental abstract  be  taxed  against  appellant  will  be  denied, 
and  the  judgment  of  the  Superior  Court  will  be  affirmed. 
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L.  I.  Aaron  Go.  v.  Charles  L.  Hirschfeld,  Adm. 

1.  Instructions— Summarizing  the  Evidence  and  Assuming  the 
Existence  of  Matters  in  Dispute.— It  is  always  hazardous  and  usually 
erroneous  for  the  court  by  an  instruction  to  summarize  the  evidence 
favorable  to  only  one  side  of  the  case,  and  where  the  instruction  amounts 
to  telling  the  jury  that  disputed  and  material  facts  exist,  or  assumes  the 
existence  of  other  disputed  facts,  a  verdict  favorable  to  the  side  responsi- 
ble for  the  instruction  will  always  be  set  aside. 

Action  in  case,  for  personal  injuries.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1899.  Reversed  and 
remanded.    Opinion  filed  May  15,  1900. 

William  M.  Johnson,  attorney  for  plaintiff  in  error. 

James  Frake,  attorney  for  defendant  in  error;  Loren 
H.  Knox,  of  counsel. 

Mr.  Justice  Shkpard  delivered  the  opinion  of  the  court. 

It  is  unnecessary  to  make  a  statement  of  the  facts  and 
circumstances  of  this  case.  One  of  the  instructions  to  the 
jury,  given  at  the  request  of  the  defendant  in  error,  re- 
hearses, in  substance,  everything  that  the  evidence  tended 
to  show  in  support  of  the  declaration,  and  because  that 
instruction  should  be  made  to  appear,  it  would  be  a  waste 
of  space  to  make  any  other  statement.  That  instruction  is 
as  follows : 

"  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  defendant  on,  to-wit,  the  24th  day  of 
August,  1895,  and  previous  thereto,  was  the  owner  of  a 
certain  malt-house,  and  was  erecting  an  addition  to  the 
boiler-room  connected  with  said  malt-house,  and  that  a  car- 
penter, a  servant  of  the  defendant,  but  not  a  fellow-servant 
with  the  said  Fred  Gruning,  was  engaged  in  putting  on  the 
roof  joists  on  the  addition  to  said  boiler-room,  and  if  they 
further  believe  from  the  evidence  that  the  said  defendant 
had,  to-wit,  about  three  weeks  previous  thereto,  hired  the 
said  Fred  Gruning,  the  decedent,  as  a  common  laborer, 
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to  do  labor  in  and  about  the  said  malt-house,  and  if  they 
further  believe  from  the  evidence  that  the  said  Fred  Grim- 
ing was  a  common  laborer  and  not  a  carpenter,  and  unversed 
and  inexperienced  in  carpenter  work,  and  if  they  further 
believe  from  the  evidence  that  the  said  defendant  by  its 
agent  or  agents  directed  the  said  Fred  Gruning  to  ascend 
to  the  roof  of  that  portion  of  the  engine-room  which  had  a 
roof  on,  and  assist  the  said  carpenter  in  putting  on  the  roof 
joists  on  said  addition,  and  if  they  further  believe  from  the 
evidence  that  when  the  said  Fred  Gruning  arrived  on  the 
said  roof,  while  in  the  exercise  of  all  due  care  and  diligence 
for  his  own  safety,  he  started  to  go  to  the  outer  end  of  said 
addition,  in  order  to  assist  the  said  carpenter  in  placing 
said  joists  in  position,  and  that  the  said  defendant  care- 
lessly and  negligently  failed  and  omitted  to  cause  the  said 
Fred  Gruning  to  be  inforjned  and  instructed,  as  it  was  the 
duty  of  said  defendant  to  do,  how  to  reach  the  outer  end 
of  said  addition  in  safety,  and  if  they  further  believe  from 
the  evidence  that  when  the  said  Fred  Gruning  arrived  on 
said  roof  of  said  engine-room,  there  were  three  or  four 
joists  already  in  position  upon  the  roof  of  said  addition ; 
that  these  joists  were  in  an  upright  position,  but  that  the 
said  carpenter,  the  servant  of  said  defendant,  who  was  not 
a  fellow-servant  of  the  said  Fred  Gruning,  had  negligently 
and  carelessly  failed  and  omitted  to  fasten  and  secure  the 
said  joists;  that  the  defendant  by  its  said  servant,  the  car- 
penter, then  and  there  had  notice  of  the  insecure  condition 
of  said  joists,  which  condition  the  said  Fred  Gruning  had 
no  opportunity  of  knowing  or  learning,  and  that  the  said 
Fred  Gruning,  while  using- all  due  care  for  his  own  safety, 
took  hold  of  one  or  more  of  the  said  joists  thus  placed  on 
edge,  for  the  purpose  of  lowering  himself  to  a  certain  brick- 
layer's scaffold,  about  five  feet  below  said  joists,  for  the 
purpose  of  walking  upon  the  same  to  the  outer  end  of  said 
addition,  and  while  so  doing,  one  of  said  joists,  which,  un- 
known to  the  said  Fred  Gruning,  had  been  negligently  and 
carelessly  left  unfastened  as  aforesaid,  tipped  over^  and 
caused  the  accident  alleged  in  said  declaration,  from  which 
the  said  Fred  Gruning  died,  the  jury  must  find  the  defend- 
ant guilty." 

The  effect  of  the  instruction  in  many  of  its  parts  is  to 
state  to  the  jury  the  existence  of  several  essential  facts, 
which  it  was  their  province  and  not  that  of  the  judge  to 
determine,  from  the  evidence,  whether  established  or  not, 
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and  it  is  bad  in  other  respects.  We  need  not  point  out  its 
numerous  defects;  they  are  apparent  to  every  reader  of  it. 

It  is  always  hazardous,  and  usually  erroneous,  for  the 
court,  by  an  instruction,  to  summarize  the  evidence  favor- 
able to  only  one  side  of  the  case.  Evans  v.  George,  80  111. 
51;  Sanders  v.  People,  124  111.  218.  And  where  such  in- 
struction, in  some  of  its  paragraphs,  amounts  to  telling 
the  jury  that  disputed  and  material  facts  exist,  or  assumes 
the  existence  of  other  disputed  facts,  a  verdict  favorable  to 
the  side  responsible  for  the  instruction  will  always  be  set 
aside. 

Other  of  the  plaintiff's  instructions  were  bad  also,  no- 
tably one  (not  numbered)  that  told  the  jury  that  it  is  the 
duty  of  an  employer  to  furnish  his  emplo#yes  with  "a 
safe  place  to  work  and  safe  surroundings  and  appliances." 
This  was  equivalent  to  saying  that  an  employer  is  an  in- 
surer of  the  safety  of  his  employes,  whereas  the  limit  of 
bis  duty  is  to  use  reasonable  care  in  such  respects. 

We  might  point  out  technical  errors,  at  least,  in  other 
instructions,  but  doing  so  would  involve  comparison  with 
all  the  rest  to  determine  whether  or  not  the  defects  were 
remedied  by  a  consideration  of  them,  as  a  whole,  a  labor 
we  will  forego  in  the  expectation  that  upon  another  trial 
they  will  be  avoided  in  the  light  of  the  discussion  to  which 
they  have  been  subjected  in  the  briefs  filed.  The  case  is  a 
close  one  upon  the  merits,  and  in  order  that  a  verdict  may 
stand  the  law  should  be  carefully  observed  in  the  matter  of 
instructions. 

For  errors  in  the  instructions  the  judgment  must  be 
reversed  and  the  cause  remanded,  and  it  is  so  ordered. 
[Reversed  and  remanded. 


Berkey  &  Gay  Furniture  Co.  ?.  Jacob  Thein  et  al. 

1.  Fraud— Not  to  be  Presumed.— Fraud  is  not  to  be  presumed,  and 
where  an  act  may  be  traced  to  an  honest  intent  as  well  as  to  a  corrupt 
one,  the  former  is  to  be  preferred. 

2.  Same— Strict  Proof  Req uired.  —Something  more  than  a  mere 
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suspicion  is  required  to  prove  an  allegation  of  fraud.  The  evidence 
must  be  clear  and  cogent  and  must  leave  the  mind  satisfied  that  the 
charge  is  true. 

8.  Same—  Vitiates  Every  Transaction— Application  of  the  Rule— In- 
nocent Purchaser. — Fraud  so  vitiates  and  taints  in  law  and  equity  every 
transaction  as  to  render  it  void  not  only  as  to  the  actual  perpetrators, 
but  also  as  to  those  who  connive  at  and  seek  to  profit  by  it.  But  it  is 
not  in  harmony  with  the  principles  of  law  or  equity  to  declare  void  a  con- 
veyance to  an  innocent  purchaser  because  of  the  fraud  of  his  vendor. 

4.  Fraudulent  Conveyances— Intent  ion  of  the  Parties— Vendor 
and  Vendee. — In  order  to  impeach  a  conveyance  for  fraud,  both  the 
vendor  and  vendee  must  be  shown  to  have  intended  to  commit  the  fraud 
before  the  deed  can  be  avoided.  Both  parties  must  contrive  the  con- 
veyance with  fraud,  malice,  covin,  collusion  or  guile.  They  must  both 
be  guilty  of  the  contrivance  and  intent. 

5.  Trials  by  the  Court— Findings  of  Fact.  —When  the  trial  court 
has  an  opportunity  of  seeing  and  of  hearing  their  testimony  as  it  is 
delivered  orally,  the  findings  of  such  court  upon  mere  questions  of  fact, 
where  the  testimony  is  conflicting,  will  not  ordinarily  be  disturbed  on 
appeal  unless  such  findings  are  clearly  and  manifestly  against  the  pre- 
ponderance of  the  evidence. 

Creditor's  Bill.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Axel  Chytraus,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1899.  Affirmed.  Opinion  filed 
May  15,  1900. 

Statement. — This  is  a  creditor's  bill,  brought  by  appel- 
lants, Berkey  &  Gay  Furniture  Company  and  Chicago  Stove 
Works,  both  corporations,  against  Jacob  Thein,  The  Atlas 
National  Bank  of  Chicago,  Siegel,  Cooper  Company,  M. 
Kaufmann,  Aaron  Feltenstein  and  Gustave  Thein,  for  an 
accounting  for  the  proceeds  of  personal  property,  alleged  to 
have  been  conveyed  by  the  defendant,  Jacob  Thein,  for  the 
purpose  of  defrauding  complainants. 

The  bill  charges  that  prior  to  May  9,  1894,  Jacob  Thein 
was  engaged  in  business  at  258  and  2G0  Wabash  avenue; 
that  said  Thein  conceived  the  design  of  purchasing  goods 
on  credit  from  complainants  and  others,  with  a  view  to 
making  a  fraudulent  disposition  thereof  to  his  own  gain 
and  advantage;  that  on  the  8th  of  May,  1894,  colluding  with 
the  Atlas  National  Bank,  he  pretended  to  borrow  $15,000, 
gave  three  notes  of  $5,000  each,  payable  in  thirty,  sixty  and 
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ninety  days  after  date,  and  then  executed  and  delivered  a 
chattel  mortgage  pretending  to  secure  said  notes;  that  it 
was  then  agreed  that  the  chattel  mortgage  should  not  be 
filed  for  record  or  acknowledged,  to  the  end  that  the  same 
might  be  unknown  to  complainants  or  any  creditors  of  said 
Jacob  Thein;  that  the  mortgage  and  notes  were  left  with 
the  said  bank  with  the  intention  that  the  bank  should  seize 
all  of  the  stock  in  trade,  personal  property,  furniture  and 
assets  of  the  said  Thein,  and  dispose  of  the  same  at  private 
sale,  and  thereby  prevent  complainants  and  other  creditors 
of  Thein  from  collecting  their  just  debts  and  claims;  that 
said  bank  only  advanced  about  $8,000;  that  on  May  9th 
the  bank  seized  all  of  stock  of  said  Jacob  Thein  at  253  and 
260  Wabash  avenue  under  the  pretended  authority  of  said 
chattel  mortgage. 

That  on  or  about  the  9th  day  of  May,  1894,  Thein  exe- 
cuted to  his  brother,  Gustav  Thein,  co-defendant,  a  note  and 
mortgage  for  $7,000;  that  said  note  and  mortgage  were 
without  adequate  consideration,  and  were  fraudulently  made 
for  the  purpose  of  carrying  out  the  scheme  of  cheating  said 
Thein's  creditors,  and  in  part  to  excuse  and  appear  to  justify 
the  fraudulent  sale  of  the  stock  of  goods  at  258  and  260 
Wabash  avenue,  to  the  co-defendant,  Siegel,  Cooper  Co. 

That  on  said  May  9, 1894,  after  said  stock  had  been  seized 
by  the  bank,  Thein  executed  his  promissory  note  for  $2,250 
to  the  order  of  M.  Kaufmann,  co-defendant,  and  pretended 
to  secure  the  same  by  chattel  mortgage  upon  said  stock, 
which  note  and  mortgage  were  without  due  and  adequate 
consideration,  and  were  fraudulently  made,  to  give  color  to 
and  appearance  of  justification  for  said  fraudulent  sale  of 
stock. 

That  on  said  9th  day  of  May,  1894,  said  Jacob  Thein 
executed  a  note  for  $2,500,  to  the  order  of  Aaron  Felten- 
stein,  and  pretended  to  secure  the  same  by  the  execution 
of  a  so  called  chattel  mortgage  on  said  stock  of  goods, 
which  mortgage  was  made  at  or  about  the  time  the  stock 
was  seized  by  the  bank;  that  said  note  and  mortgage  were 
without  due  and  adequate  consideration,  and  were  fraud- 
Vol.  lxxxel  u 
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ulently  designed  for  the  purpose  of  giving  color  to  the 
fraudulent  sale  of  the  stock,  as  hereinafter  mentioned;  that 
the  bank,  in  collusion  with  Thein,  and  for  the  purpose  of 
hindering,  delaying,  cheating  and  defrauding  complainants 
and  other  creditors  of  said  Jacob  Thdin,  made  a  fraudulent 
sale  and  disposition  of  all  the  stock  of  goods  of  the  said 
Jacob  Thein  in  the  building  known  as  258  and  260  Wa- 
bash avenue,  to  the  defendants,  Siegel  Cooper  Co.,  for  a 
grossly  inadequate  and  fraudulent  price  and  consideration, 
without  adequate  examination  or  inventory  of  the  goods; 
that  Siegel,  Cooper  Co.  fraudulently  designing  to  hinder, 
delay  anA-cheat  the  creditors  of  said  Jacob  Thein,  immedi- 
ately concealed  said  goods,  and  mingled  the  same  with 
other  goods  which  they  had  theretofore  owned,  in  such  a 
way  as  to  make  it  impossible  for  complainants  or  other 
creditors  of  Jacob  Thein  to  identify  the  same. 

A  decree  was  prayed  that  said  co-defendants  of  said 
Jacob  Thein  account  to  complainants  for  said  stock  of 
goods,  and  pay  and  satisfy  the  amount  due  on  the  judg- 
ments of  complainants,  and  that  said  transfers  be  set  aside. 

The  allegations  are  denied  in  the  separate  answers  filed 
by  said  defendants. 

Trial  was  had  and  a  decree  rendered  against  the  defend- 
ant Feltenstein  for  $1,0.00,  and  dismissing  the  bill  as  to  the 
other  defendants,  from  which  decree  complainants  appeal. 

Flower,  Smith  &  Musgrave,  attorneys  for  appellants. 

Fraud  is  most  commonly  proved  by  facts  and  circum- 
stances and  not  by  direct  testimony.  Wait  on  Fraudulent 
Conveyances,  Sec.  224;  Cowling  v.  Estes.  15  111.  App.  261; 
Reynolds  v.  Gawthorp,  37  W.  Va.  3;  Butler  Paper  Co.  v. 
Bobbins,  151  111.  588;  Treadwell  v.  McEwen,  123  111.  253; 
Youngs  v.  Bank,  59  111.  App.  152;  Ketchara  v.  Hallock,  55 
111.  App.  632. 

A  purchaser  with  notice  of  fraudulent  intent  on  the 
part  of  the  seller  is  held  to  be  a  participant  in  the  fraud, 
although  he  pays  adequate  consideration.  Wait  on  Fraud- 
ulent Conveyances,  p.  362;  Bump  on  Fraudulent  Convey- 
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ances,  199;  Beidler  v.  Crane,  135;  111.  99;  Singer  v.  Jacobs, 
11  Fed.  Rep.  561. 

Where  a  purchaser  has  notice  of  facts  and  circumstances 
naturally  calculated  to  awaken  suspicions  of  a  fraudulent 
intent  in  the  seller,  he  is  held  to  be  a  participant  in  the 
fraud.  Bump  on  Fraudulent  Conveyances,  202;  DeWitt  v. 
Van  Sickle,  29  N.  J.  Eq.  215;  Green  v.  Tantum,  19  N.  J. 
Eq.  110;  Doyle  v.  Teas,  4  Scam.  250;  Beidler  v.  Crane, 
135  111.  99;  Hanchett  v.  Goetz,  25  1U.  App.  458;  Oakford  v. 
Danlap,  63  111.  App.  503;  Singer  v.  Jacobs,  11  Fed.  Rep.  561; 
McTeagh  v.  Baxter,  82  Mo.  518. 

Smith,  Helmer,  Moulton  &  Price,  attorneys  for  the 
Atlas  National  Bank,  appellee. 

Fraud  of  grantors  alone  is  not  sufficient  to  justify  a  court 
in  setting  aside  a  conveyance;  it  must  be  the  intent  of  both 
parties  to  a  conveyance  to  practice  a  fraud  in  order  to  ren- 
der it  void.  Grant  v.  Bennett,  96  111.  513;  Hatch  v.  Jordon, 
74  111.  414;  Dickerson  v.  Evans,  84  111.  451;  Ewing  v.  Run- 
kle,  20  111.  448;  Herkelrath  v.  Stookey,  63  111.  486;  Hessing 
v.  McCloskey,  37  111.  342;  Altman  &  Taylor  Co.  v.  Weir, 
34  111.  App.  615. 

It  is  a  fundamental  principle  that  fraud  is  not  to  be  pre- 
sumed, and  that  where  an  act  may  be  traced  to  an  honest 
intent  as  well  as  a  corrupt  one,  the  former  should  be  pre- 
ferred; fraud  will  not  be  inferred  where  the  acts  charged  as 
fraudulent  can  be  fairly  accounted  for  consistently  with  all 
the  evidence  as  done  in  good  faith  and  for  an  honest  pur- 
pose. Dexter  v.  McAfee,  163  111.  509;  Chicago  Stamping 
Company  v.  Hanchett,  25  111.  App.  204. 

The  finding  of  the  lower  court  in  chancery  is  given  great 
weight  in  the  Appellate  Court,  and  unless  the  finding  of  the 
court  below  is  greatly  against  the  weight  of  evidence,  its 
judgments  will  not  be  disturbed.  Loucheim  v.  Seyfarth, 
49  111.  App.  561. 

Binswangeb  &  Jackson,  attorneys  for  Siegel,  Cooper  Co., 
appellee. 
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Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  appeal  having  been  dismissed  as  to  the  appellees 
Feltenstein  and  Kaufmann,  upon  their  motion  for  lack  of 
compliance  by  appellants  with  the  order  allowing  an  appeal, 
it  seemingly  remains  for  us  to  consider  the  case  as  to  the 
appellees  Atlas  National  Bank  and  Siegel,  Cooper  Com- 
pany only.  Any  review  by  us,  therefore,  of  the  original 
fraud  alleged,  is  eliminated  from  the  case  except  in  so  far 
as  claimed  participation  therein  by  either  of  the  two  last 
named  appellees  may  make  it  necessary. 

Assuming  therefore,  that  Thein  and  his  associates  planned, 
and  so  far  as  they  were  concerned  executed,  a  gross  fraud 
upon  Thein's  creditors  generally,  the  only  question  we  need 
to  decide  is  as  to  whether  the  two  named  appellees,  or 
either  of  them,  knowingly  participated  in  the  scheme  and 
partook  of  its  profits. 

"  It  is  a  fundamental  principle  that  fraud  is  not  to  be  pre- 
sumed, and  that  where  an  act  may  be  traced  to  an  honest 
intent  as  well  as  a  corrupt  one,  the  former  should  be  pre- 
ferred."    Dexter  v.  McAfee,  163  111.  508. 

Although  there  may  exist  circumstances  surrounding  a 
transaction  that  would  excite  the  suspicions  of  an  honest 
man,  "  yet  the  rule  remains  that  fraud  will  not  be  presumed 
but  must  be  proved,  and  that  it  will  not  be  inferred  where 
the  acts  charged  as  fraudulent  can  be  fairly  accounted  for 
consistently  with  all  the  evidence  as  done  in  good  faith 
and  for  an  honest  purpose."  Chicago  Stamping  Co.  v.  Han- 
chett,  25  111.  App.  198. 

"Something  more  than  mere  suspicion  is  required  to 
prove  an  allegation  of  fraud.  The  evidence  must  be  clear 
and  cogent  and  must  leave  the  mind  satisfied  that  the 
charge  is  true."  Altman  and  Taylor  Co.  v.  "Weir,  34  111. 
App.  615. 

There  is  another  equally  applicable  and  well  settled  prin- 
ciple of  law  that,  in  order  to  justify  the  setting  aside  of  a 
transaction  on  the  ground  of  fraud,  it  must  appear  that  it 
was  the  intent  of  both  parties  to  the  contract  to  practice 
the  fraud  complained  of. 

"  Though  it  be  true  that  fraud  so  vitiates  and  taints  in 
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law  and  equity  every  transaction  as  to  render  it  void,  not 
only  as  to  the  actual  perpetrators  but  also  as  to  those  who 
connive  at  and  seek  to  profit  by  it,  still,  it  is  not  in  harmony 
with  the  principles  of  law  or  equity  to  declare  void  a  con- 
veyance to  an  innocent  purchaser  because  of  the  fraud  of 
his  vendor."     Dickerson  v.  Evans,  84  111.  451. 

44  In  order  to  impeach  a  conveyance  for  fraud,  both  vendor 
and  vendee  must  be  shown  to  nave  intended  to  commit  the 
fraud  before  the  deed  can  be  avoided."  Hatch  v.  Jordon, 
74  111.  414. 

u  The  law  is  that  both  parties  must  contrive  the  convey- 
ance with  malice,  fraud,  covin,  collusion  or  guile.  They 
must  both  be  guilt  v  of  the  contrivance  and  intent."  Hes- 
sing  v.  Mc01oskey,*37  111.  341. 

The  transactions  with  the  bank  and  with  Siegel,  Cooper 
Company  were  in  numerous  respects  out  of  the  ordinary 
course  of  business,  and  in  some  features  excite  suspicion; 
but  on  the  other  hand  we  are  unable  to  specifically  point 
out  any  one  act,  or  a  combination  of  acts,  by  them  or  either 
of  them,  that  may  not  be  properly  consistent  with  the  exer- 
cise of  a  free  right  of  lawful  and  honest  contract. 

In  a  great  commercial  community  large  transactions  both 
in  money  and  merchandise  are  often  made  on  short  notice 
and  without  much  previous  acquaintance  either  between 
the  particular  parties  or  with  the  particular  subject-matter 
of  the  contract. 

Many,  if  not  most  of  such  dealings  are  the  result  of  inter- 
mediate agencies,  and  the  law  is  not  disposed  to  disturb 
such  transactions  where  it  does  not  appear  either  directly 
or  by  circumstances  that  no  honest  and  reasonably  prudent 
dealer  might  engage  in  them  without  being  chargeable 
with  an  evil  and  fraudulent  design.  And  this  is  so  even 
though  the  other  party  to  the  transaction  has  the  perpetra- 
tion of  a  deliberate  fraud  in  view. 

A  recitation  of  the  substance  of  the  evidence  as  applied 
to  the  bank  concerning  the  making  of  the  loan  by  it,  and 
as  applied  to  Siegel,  Cooper  Company,  concerning  the  pur- 
chase of  the  stock  of  goods,  would  require  much  space  and 
probably  be  of  little  value  in  any  other  controversy  and 
we  omit  it. 

We  have,  however,  examined  into  the  whole  evidence 
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with  careful  attention  in  respect  of  every  point  made  by 
appellants,  and  are  convinced  that  the  decree  dismissing 
the  bill  as  to  the  bank  and  Siegel,  Cooper  Company,  was 
clearly  justified. 

In  Lane  v.  Lesser,  135  111.  567,  which  was  a  case  where, 
like  this  one,  the  evidence  was  taken  orally  in  open  court 
before  the  chancellor,  the  rule  is  stated  to  be  well  settled, 
"  that  when  the  trial  court  has  an  opportunity  of  seeing  the 
witnesses  and  of  hearing  their  testimony  as  it  is  delivered 
orally,  the  findings  of  such  court  upon  mere  questions  of 
fact,  where  the  testimony  is  conflicting,  will  not  ordinarily 
be  disturbed  on  appeal,  unless  such  findings  are  clearly  and 
manifestly  against  the  preponderance  of  the  evidence." 
See  also  Coari  v.  Olsen,  91  111.  273;  Loucheim  v.  Seyfarth, 
49  111.  App.  561. 

But  in  the  present  case,  there  being  so  much  to  consider 
by  way  of  inference,  we  have  not  restricted  ourselves  to 
applying  the  rule  as  stated,  but  have  made  a  diligent  and 
independent  examination  of  our  own,  with  the  result  that 
we  are  satisfied  that  the  decree  is  right.    Affirmed* 


E.  C.  Wentworth,  surviving  partner  of  Whiteside  & 
Wentworth,  v.  8.  A.  Treat. 

1.  Appellate  Court  Practice— Power  of  the  Trial  Court  After  the 
Term— Continuances.— -When  a  motion  for  a  new  trial  is  submitted 
without  any  statement  in  writing  of  the  grounds  relied  upon,  and  with- 
out objection,  objections  are  waived,  can  not  be  heard  for  the  first  time 
in  the  Appellate  Court. 

2.  Practice— Continuance  of  Motions  in  the  Circuit  Court. — A 
motion  entered  in  the  Circuit  Court  and  continued,  retains  the  cause  in 
court  until  such  motion  is  disposed  of. 

Assumpsit.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1899.  Affirmed.  Opinion  filed 
May  15,  1900. 

Elmer  H.  Adams,  attorney  for  appellant,  contended  that 
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when  the  term  of  court  over  which  a  judgment  is  rendered 
closes,  the  power  of  the  court  over  the  judgment  is  at  an 
end;  and  this  is  true,  notwithstanding  the  proceeding  is  an 
attachment  and  the  case  is  continued  on  the  docket  after 
the  judgment  is  rendered;  and  the  judgment  itself  can  not 
be  attacked  and  set  aside  on  the  motion  at  a  subsequent 
term,  because  it  is  deemed  to  be  improperly  rendered. 
Baldwin  v.  McClelland,  152  111.  42;  McChesney  v.  City  of 
Chicago,  161  111.  110;  Kelly  v.  City  of  Chicago,  148  111.  92. 

When  a  suit  is  dismissed  the  trial  court  has  no  authority 
to  reinstate  it  if  the  term  is  over.  Windett  v.  Murphy,  50 
111.  App.  596;  Schmidt  v.  Thomas,  33  111.  App.  109. 

A  Circuit  Court  can  not  grant  a  motion  to  set  aside  a 
default  at  a  term  subsequent  to  the  one  at  which  it  was 
entered.     Dunkelmann  v.  Brunnell,  44  111.  App.  438. 

In  the  absence  of  mistake  or  misprision,  the  court  can 
pot  set  aside  a  judgment  entered  by  it  at  a  former  term. 
W.  H.  Maple  v.  Jennie  Havenhill,  37  111.  App.  311. 

The  court  has  no  authority  at  a  subsequent  term  to  set 
aside  a  judgment  rendered  at  a  former  term. 

With  the  lapse  of  the  term  the  court  loses  all  jurisdic- 
tion to  set  aside  judgments  theretofore  entered.  Becker  v. 
Sauter,  89  111.  596. 

Wm.  E.  Hughes,  attorney  for  appellee. 

When  a  motion  for  new  trial  is  submitted  without  any 
statement  in  writing  of  the  grounds  therefor,  and  without 
any  objection  from  the  other  side,  the  statement  may  be 
regarded  as  waived.  O.  O.  &  Fox  Hi  v.  Val.  E..R.  Co.  v. 
McMath,  91  111.  104. 

The  most  serious  contention  of  appellant  is,  that  because 
a  judgment  was  rendered  at  the  February  term  the  court 
had  no  power  to  grant  the  motion  at  the  following  June 
term. 

If  no  motion  had  been  made  at  the  February  term,  1899, 
to  set  aside  the  judgment,  and  such  motion  was  not  entered 
by  the  clerk  and  continued  by  the  court  for  a  hearing  and 
final  disposition,  the  contention  would  be  good.  But  if  so 
made  and  continued  and  it  stood  for  four  years  instead  oi 
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four  months,  the  court  at  the  end  of  four  years  would  have 
the  power  to  dispose  of  it.  On  this  point  we  cite  :  Win- 
dett  v.  Hamilton,  52  111.  180;  Hibbard  v.  Mueller,  86  III. 
256;  Hearson  v.  Graudine,  87  111.  115;  People  v.  Gary,  105 
111.  264;  People  v.  Springer,  106  111.  542. 

The  simple  entry  of  the  motion  of  record  at  the  Febru- 
ary term,  1899,  continued  it  by  operation  of  law  to  the 
next  term  of  court.  Revised  Statutes,  1874,  chapter  37, 
section  38. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellant  obtained  a  judgment  against  appellee  at  a 
February  term  of  the  Superior  Court.  The  next  day,  as 
appears  from  the  record,  "  the  defendant,  by  his  attorney, 
enters  his  motion  to  set  aside  and  vacate  the  judgment  of 
February  10,  1899,  which  motion  is  hereby  continued  for 
hearing  and  final  disposition."  At  the  June  term  follow- 
ing the  judgment  was  set  aside  over  the  objection  of 
appellant's  attorney,  and  the  cause  reinstated  upon  terms, 
the  court  requiring  appellee  to  pay  appellant's  costs  to  that 
date  and  a  further  sum  to  the  latter's  attorney.  A  few 
days  later  the  cause  was  called  for  trial  again,  and  was 
then  dismissed  for  want  of  prosecution,  appellant's  counsel 
refusing  to  proceed,  upon  the  alleged  ground  that  the  order 
setting  aside  and  vacating  the  judgment  was  void  because 
the  court  had  no  jurisdiction  at  the  June  term  over  a  judg- 
ment entered  at  the  February  term  previous. 

Although  contending  that  no  motion  was  made  such  as 
the  law  requires,  counsel  for  appellant  nevertheless  con- 
cedes that  a  motion  was  in  fact  made  to  vacate  the  judg- 
ment at  the  February  term  at  which  said  judgment  was 
rendered.  Such  motion  was  entered  of  record  and  contin- 
ued for  hearing  and  final  disposition.  It  does  not  appear 
that  it  was  in  writing,  nor  that  any  "  points  in  writing  " 
were  filed  in  accordance  with  Sec.  57,  Chap.  110,  R.  S. 
But  when  a  motion  for  a  new  trial  is  submitted,  without 
any  statement  in  writing  of  the  grounds  therefor,  without 
objection,  such  objection  is  to  be  deemed  waived,  and  can 
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not  be  heard  for  the  first  time  in  this  court.  O.  O.  &  Fox 
R.  Val.  R.  R  Co.  v.  McMath,  91  111.  104  (111).  The  bill  of 
exceptions  shows  that  appellee  renewed  his  motion  at  the 
next  (March)  term  and  filed  affidavits  in  support  thereof; 
that  the  motion  was  renewed  at  the  June  term,  and  was 
then  heard  and  disposed  of  by  the  order  vacating  the  judg- 
ment. The  motion  entered  at  the  February  term  and  the 
order  of  court  continuing  it,  retained  the  cause  in  court 
until  such  motion  was  disposed  of.  Windett  v.  Hamilton, 
52  111.  180;  Hibbard  v.  Mueller,  86  111.  256.  The  statute 
provides  that  all  causes  and  proceedings  pending  and  undis- 
posed of  at  the  end  of  a  term  shall  stand  continued  to  the 
next  term.  R  S.,  Chap.  37,  Sec.  56.  The  cause  being 
continued,  the  court  retains  jurisdiction.  Hearson  v.  Grau- 
dine,  87  111.  115  (121). 

The  judgment  had  been  obtained  in  the  absence  of  appel- 
lee's counsel,  and  the  court  seems  to  have  regarded  the 
case  as  calling  for  the  imposition  of  terms  as  a  condition  of 
setting  aside  the  verdict  and  granting  a  new  trial.  We  find 
no  evidence  of  any  abuse  of  a  proper  judicial  discretion. 
The  judgment  of  the  Superior  Court  will  be  affirmed. 
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John  Scheidt  v.  Herman  Goldsmith. 

1.  Practice— On  Appeal  from  Ju*tice8.—  When  an  appeal  from  a 
justice  of  the  peace  is  perfected,  the  appearance  of  the  appellee  may  be 
entered  in  writing,  but  the  case  can  only  stand  for  trial  at  that  term 
when  such  appearance  has  been  entered  ten  days  before  the  first  day  of 
the  term. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Elbridge  Hanrcy,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1899.  Reversed  and  remanded.  Opinion 
filed  May  15,  1900. 


Louis  Lagoer,  attorney  for  appellant. 
If  an  appellant  in  an  appeal  from  a  justice  does  not  cause 
u   transcript  to  be  forwarded  appellee  may;  the  proper 
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practice  in  such  case  is  for  appellee  to  obtain  a  transcript, 
pay  for  it,  have  a  rule  entered  on  appellant  to  refund  to 
him  the  exact  sum  advanced  within  a  certain  time,  and 
then  move  for  a  dismissal  of  the  appeal  in  case  of  a  non- 
compliance. Schmidt  v.  Skelly,  10  111.  App.  564;  Edwards 
v.  Duling,  36  111.  353;  Garrity  v.  Bash,  84  I1L  73;  Meserve 
v.  Delaney,  112  111.  353. 

No  appearance  by  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellant  appealed  to  the  Circuit  Court  from  a  judgment 
rendered  by  a  justice  of  the  peace.  His  appeal  bond  was 
filed  in  that  court  and  a  supersedeas  duly  issued.  The 
transcript  of  the  judgment  was  filed  ten  days  before  the 
commencement  of  the  June  term,  duly  perfecting  the  ap- 
peal. 

A  summons  issued  to  appellee  at  the  time  the  appeal 
was  taken  was  returned  without  service;  but  two  days  after 
the  commencement  of  the  June  term  of  the  Circuit  Court 
appellee's  appearance  was  entered  by  his  counsel.  The 
next  day  the  latter  served  notice  upon  an  attorney,  appar- 
ently supposed  to  represent  appellant — though  what,  if  any, 
ground  existed  for  the  supposition  does  not  appear — that 
application  would  be  made  for  a  rule  on  appellant  to  pay 
the  costs  of  the  transcript.  Such  rule  was  entered,  appel- 
lant not  being  present  in  person  or  by  attorney,  and  the 
rule  not  having  been  complied  with,  the  court  a  week  later, 
on  motion  of  appellee's  counsel,  dismissed  the  appeal  with 
procedendo. 

Thereafter,  at  the  same  term,  appellant  appeared  by  his 
attorney  and  moved  to  vacate  the  order  of  dismissal,  and 
filed  affidavits  setting  forth  want  of  notice  and  facts  tending 
to  show  a  meritorious  defense  to  the  action.  The  court 
denied  the  motion  to  vacate. 

The  Circuit  Court  had  no  jurisdiction  to  dismiss  the 
appeal  at  the  said  June  term.  Sec.  68  of  the  act  of  1872 
ijiev.  Stat.,  Chap.  79,  Sec.  178),  which   is  still   in   force 
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(McGillen  v.  Wolf,  83  111.  App.  227),  provides  that  where 
an  appeal  is  perfected  as  in  this  case,  the  appearance  of 
appellee  may  be  entered  in  writing  as  was  done  here.  But 
the  case  can  only  stand  for  trial  at  that  term,  when  such 
appearance  has  been  u  entered  ten  days  before  the  first  day 
of  the  term  of  court."  It  was  entered  in  this  case  two 
days  after  the  commencement  of  the  term.  What  was  said 
so  long  ago  as  Camp  v.  Hogan,  73  111.  229,  is  applicable  in 
the  case  at  bar:  " There  was  no  service  on  appellee  in 
this  case,  nor  was  there  a  return  of  two  nihils,  nor  was 
there  an  appearance  entered  by  appellee  ten  days  before 
the  commencement  of  the  term  in  the  manner  authorized 
by  statute,  and  it  was  manifest  error  to  dismiss  the  appeal 
or  do  any  other  act  in  the  case  than  to  continue  it  until 
the  court  acquired  jurisdiction  of  appellee  in  the  manner 
prescribed  by  the  statute,  unless  by  consent  of  appellant." 
To  the  same  effect  are  Sheridan  v.  Beardsley,  89  III.  477; 
Rosenthal  v.  Craig,  66  111.  App.  541,  and  cases  there  cited; 
Bridge  &  Structural  Iron  Workers'  Union  v.  Sigmund,  88 
111.  App.  344,  and  other  cases. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


Union  Trust  Company  v.  Henry  M.  Hosick. 

1.  Debtor  and  Creditor— La  titude  Allowed  WJien  Creditors  of  an 
Insolvent  Undertake  in  Oood  Faith  to  Administer  His  Estate.— Where  it 
appears  that  an  honest  effort  is  made  by  creditors  to  administer  the 
estate  of  an  insolvent  debtor  themselves,  with  greater  latitude  than  is 
permitted  by  law  to  an  assignee,  it  should  not  be  the  policy  of  the  courts 
to  discountenance  such  an  endeavor,  unless  some  rule  of  law  has  been 
-violated. 

Creditor's  Bill. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1890.  Reversed  in  part  and 
affirmed  in  part.    Opinion  filed  May  15,  1900. 
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Statement  of  Facts. — This  was  a  creditor's  bill  filed  by 
appellant  to  subject  certain  assets  in  the  hands  of  certain 
of  the  appellees  to  the  payment  of  a  judgment  recovered 
by  the  appellant  against  the  appellee,  Hosick.  The  judg- 
ment was  recovered  December  9,  1896,  for  $5,564.61  and 
costs,  and  the  bill  was  filed  April  1,  1897,  after  the  return 
of  an  execution  no  part  satisfied.  The  judgment  seems  to 
have  been  recovered  against  Hosick  as  guarantor  of  one  or 
more  promissory  notes  made  by  the  Chicago  and  Western 
Soap  Works  and  held  by  appellant.  Said  Soap  Works  (a 
corporation  in  which  Hosick  was  interested)  seems  to  have 
made  an  assignment  for  the  benefit  of  its  creditors,  and 
subsequently  thereto,  and  on  August  15, 1896,  Hosick  made 
an  assignment  in  the  County  Court  for  the  benefit  of  his 
creditors.  At  the  time  of  making  his  assignment  Hosick's 
assets  figured  up  about  $430,000,  and  his  direct  liabilities 
amounted  to  about  $170,000,  in  addition  to  about  $120,000, 
as  guarantor  or  indorser  for  others. 

Hosick's  assignee  qualified  as  such  and  took  possession  of 
all  his  property  and  apparently  proceeded  regularly  to  dis- 
charge  his  duties,  and  on  October  153,  1896,  had  a  balance 
of  $5,012.91  of  cash  left  on  hand  after  making  collections 
of  $12,015.73  and  disbursements  of  $7,002.82. 

On  that  day,  October  12,  1896,  Hosick  filed  his  petition 
in  the  County  Court  for  a  discontinuance  of  his  insolvency 
proceedings  and  for  a  turning  over  to  him  of  the  assets 
then  in  the  hands  of  his  assignee,  and  at  the  same  time  a 
petition  by  a  majority  in  number  and  amount  of  his  credit- 
ors was  filed,  representing  that  they  believed  it  to  be  for 
the  best  interests  of  the  estate  and  the  creditors  that  the 
insolvency  proceedings  should  be  discontinued. 

Thereupon  an  order  of  the  County  Court  was  entered  on 
the  same  day,  in  pursuance  of  the  prayer  of  the  petition,  as 
the  statutes  authorize  the  court  to  do  in  such  cases.  (Sec. 
15,  Ch.  10b,  R.  *S.,  entitled  Assignments  for  Benefit  of 
Creditors.)  Appellant,  as  one  of  Hosick's  creditors,  had 
previously  filed  his  claim  against  the  estate,  but  did  not 
join  in  the  request  for  a  discontinuance  of  the  proceedings. 


First  District-^ctobeb  Term,  1899.      221 

Union  Trust  Co.  v.  Hosick. 

The  principal  asset  of  the  estate  consisted  in  real  prop- 
erty, the  personal -property  which  was  turned  back  to  Hosick 
being  of  the  value  of  about  $25,000. 

The  bill  attacked  the  proceedings  in  taking  the  assign- 
ment out  of  the  County  Court  as  being  fraudulent  and  void, 
and  called  for  an  answer  under  oath  by  all  the  defendants 
(appellees),  and  by  an  amendment  filed  subsequent  to  the 
answer  particularly  assailed  a  certain  agreement  which 
was  disclosed  by  the  answer,  under  which  the  discontinu- 
ance of  the  proceedings  in  the  County  Court  was  effected. 

That  agreement  seems  to  have  been  contemplated  by 
some  of  the  creditors  soon  after  Hosick  made  his  assign- 
ment, for  it  bears  date  September  J,  1896,  although  we  do 
not  observe  when  it  was  fully  signed.  It  appears,  how- 
ever, to  have  been  signed  by  all  of  Hosick's  creditors,  except 
appellant,  before  the  application  was  made  to  the  County 
Court  for  a  discontinuance  of  the  insolvency  proceedings, 
and  the  sworn  answer  sets  forth  that  it  was  entered  into  in 
the  belief  that  if  an  extension  of  time  were  granted  to 
Hosick  and  the  estate  taken  out  of  the  County  Court  and 
managed,  as  contemplated  by  it,  the  result  would  be  of  great 
benefit  to  all  the  creditors,  and  leave  a  balance  for  Hosick. 

The  agreement  was  in  writing  and  specified  Hosick  as 
party  of  the  first  part,  and  as  parties  of  the  second  part 
"  the  creditors  of  said  H.  M.  Hosick,  who  are  parties  hereto." 
It  was  signed  by  all  of  Hosick's  creditors  except  the  appel- 
lant. 

In  substance,  the  agreement  recited  that  it  was  for  the 
interest  of  all  concerned  to  take  the  estate  of  Hosick  out  of 
the  hands  of  the  assignee  in  the  County  Court  and  place 
the  same  with  certain  trustees,  to  be  selected  by  the  credi- 
tors for  management,  and  to  accomplish  this  end  it  was 
agreed  that  Hosick  should  at  once  take  such  steps  as  might 
be  necessary  to  secure  discontinuance  of  the  voluntary 
assignment  proceedings  and  have  himself  reinvested  with 
the  title  of  the  property,  and  as  soon  as  such  proceedings 
had  been  discontinued  he  should  thereupon  assign  and  con- 
vey all  of  the  property  to  five  trustees  in  trust;  that  two 
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of  the  trustees  should  be  Hosick  and  Hubbard,  his  then 
assignee,  and  the  other  three  should  be  selected  by  a  major- 
ity of  the  creditors.  No  debts  should  be  incurred  by  the 
trustees  without  the  written  consent  of  a  majority  of  them, 
and  the  compensation  of  Hosick  and  Hubbard  while  acting 
as  trustees  should  not  exceed  $2,000  per  annum;  that  a 
majority  of  the  trustees  should  have  entire  control  of  the 
business  and  assets  and  determine  how  the  business  should 
be  conducted  and  the  assets  disposed  of,  and  a  majority  were 
authorized  to  execute  any  and  all  deeds  of  conveyance  and 
were  authorized  to  sell,  in  their  discretion*  all  or  any  portion 
of  the  assets  and  take  such  action  as  in  their  judgment 
should  be  for  the  best  interests  of  all;  that  the  capital  used 
in  the  running  of  the  business  should  not  exceed  $25,000, 
and  that  to  constitute  such  capital  the  trustees  might  use 
the  proceeds  of  the  present  assets  or  might  borrow  money 
to  make  up  such  capital,  and  might  use  the  proceeds  in  the 
conduct  of  the  business  as  in  their  judgment  was  most  expe- 
dient; that  the  business  to  be  carried  on  should  be  confined 
to  hides,  tallow,  grease,  pelts  and  furs  (previously  carried 
on  by  Hosick),  but  that  other  goods  might  be  taken  on 
commission;  that  the  trustees  should  only  hold  their  offices 
during  the  pleasure  of  a  majority  in  amount  of  the  credi- 
tors; that  the  business  should  be  conducted  by  the  trustees 
for  two  years  and  they  should  take  all  necessary  action  to 
protect  the  trust  property  against  liens  or  advances,  where 
it  was  held  as  collateral,  or  against  claims  of  any  kind;  that 
all  creditors  who  should  become  parties  to  the  agreement 
should  extend  the  time  for  the  payment  of  their  indebted- 
ness for  a  term  not  exceeding  two  years;  that  the  trustees 
should  execute  and  deliver  to  all  persons  who  were  parties 
to  the  agreement,  to  whom  Hosick  was  liable,  notes  bear- 
ing a  uniform  date,  maturing  four  months  from  September 
1,  1896,  and  bearing  interest  at  the  rate  of  six  per  cent  per 
annum,  and  for  the  indebtedness  remaining  unpaid  at  the 
maturity  period  of  said  notes,  should  issue  new  notes  of  like 
tenor,  ail  of  said  notes  to  be  in  terms  subject  to  this  agree- 
ment; that  the  extension  provided  for  should  not  impair  the 
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liability  of  Hosick  on  paper  made,  indorsed  or  guaranteed 
by  him,  or  the  right  of  the  creditors  of  any  corporation 
whose  paper  he  had  indorsed  to  prove  up  their  claims 
against  his  estate,  then  being  administered  in  the  County 
Court,  and  their  right  to  receive  dividends  on  such  claims 
pro  rata  with  others;  that  if  all  the  liabilities  of  Hosick  were 
paid  at  the  end  of  said  extension  period,  then  the  assets 
remaining  in  the  hands  of  the  trustees  should  be  reconveyed 
to  Hosick  or  his  legal  representatives,  and  if  all  of  his  lia- 
bilities were  not  paid  at  the  end  of  said  extension  periods, 
the  assets  then  remaining  in  the  hands  of  the  trustees 
should  be  disposed  of  as  a  majority  in  amount  of  the  cred- 
itors of  said  Hosick  might  determine;  that  if  the  trustees 
borrowed  any  money  for  the  purpose  of  carrying  on  said 
business,  the  notes  given  therefor  should  be  a  first  lien  upon 
all  the  assets  in  the  hands  of  the  trustees,  but  that  the  trus- 
tees in  case  of  sale  should  have  the  power  to  release  such 
assets  from  such  lien. 

Said  agreement  provided  with  respect  to  the  paper  of  the 
Chicago  &  Western  Soap  Works  Co.,  indorsed  and  guaran- 
teed by  Hosick,  that  the  trustees  should  give  the  holders  of 
such  paper  notes  executed  by  them  of  the  same  character 
as  before  provided,  and  that  such  parties  might  hold  the 
paper  uncanceled  of  the  Chicago  &  Western  Soap  Works 
Co.  as  collateral  to  the  trustees'  notes;  that  all  persons 
holding  commercial  paper  indorsed  by  Hosick,  and  all  his 
other  creditors,  should  be  parties  to  the  agreement,  and 
stated  that  a  complete  list  of  his  liabilities  of  all  kinds  was 
submitted  for  inspection. 

The  agreement  further  provided  that  it  should  be  signed 
bjr  at  least  ninety  per  cent  in  amount  of  the  holders  of 
direct  liabilities  and  seventy  per  cent  of  the  holders  of  indi- 
rect liabilities  of  said  Hosick  before  it  should  be  binding 
upon  any  creditor;  and  that  when  the  required  percentage 
of  creditors  should  have  signed  it,  the  advisory  committee 
should  determine  whether  all  should  be  required  to  sign  it 
before  it  became  operative. 

It  was  in  pursuance  of  such  agreement  that  the  insolv- 
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ency  proceedings  were  discontinued  and  the  property  turned 
over  to  llosick.  He  thereupon,  on  the  same  day,  conveyed 
all  the  property  to  the  trustees  by  appropriate  instruments. 
They  took  possession  and  conducted  the  business  for  a  time, 
and  paid  one  dividend  of  six  per  cent  to  all  creditors  except 
appellant.  It  seems  to  be  agreed  that  appellant  was  re- 
quested to  join  the  other  creditors  in  signing  the  agreement, 
but  refused  to  do  so. 

On  account  of  dividends  received  by  appellant  from  the 
estate  of  the  Soap  Works,  appellant's  judgment  was  reduced 
at  the  date  of  the  decree,  to  $4,112.18. 

The  decree  found,  inter  alia,  that  as  to  the  complainant 
said  agreement,  so  far  as  the  same  authorized  the  trustees 
to  conduct  the  business  for  a  period  of  two  years,  was 
fraudulent  in  law  as  against  the  complainant,  but  that  said 
agreement  was  not  fraudulent  as  a  matter  of  fact,  but  was 
made  in  the  utmost  good  faith  and  was  for  the  best  inter- 
ests of  all  parties  concerned  therein;  that  the  business  was 
conducted  until  the  first  day  of  May,  1898,  when  the  same 
was  wholly  closed  and  all  the  personal  property  held  by 
said  trustees  finally  disposed  of  and  reduced  to  cash;  that 
in  the  conduct  of  said  business  there  was  a  loss  of  $7,000 
from  the  value  of  said  personal  property,  as  inventoried  by 
the  said  trustees;  that  a  dividend  of  six  per  cent  has  been 
paid  to  all  of  the  creditors  with  the  exception  of  the  com- 
plainant; that  no  portion  of  the  real  estate  has  as  yet  been 
sold,  but  is  still  held  by  them  in  trust  for  the  creditors; 
that  complainant  acquired  no  lien  entitling  it  to  the  full 
payment  of  its  judgment  against  the  property  and  estate  of 
the  said  Hosick,  and  is  not  entitled  to  payment  in  full  of 
its  said  claim,  but  only  pro  rata  with  the  other  creditors, 
except  as  to  said  loss  of  $7,000.  And  the  ordering  part  of  - 
the  decree  is  as  follows : 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the 
court  that  the  defendants,  as  trustees  aforesaid,  shall,  upon 
demand,  pay  unto  the  complainant  a  dividend  of  six  per 
cent  upon  the  indebtedness  due  to  it,  in  the  same  manner 
and  in  like  proportion  as  that  paid  to  all  other  creditors  of 
Henry  M.  Hosick;  and  that  the  said  defendants,  as  trustees 
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aforesaid,  shall  in  the  future  pay  unto  the  complainant  the 
same  dividend  to  which  the  complainant  would  have  been 
entitled  had  the  complainant  signed  and  become  aparty 
to  the  trust  agreement  entered  into  between  said  Hosick 
and  his  creditors,  under  the  date  of  September  1,  1896." 

Phelps  &  Clkland,  attorneys  for  appellant. 

The  interposition  of  obstacles  in  the  way  of  a  creditor, 
with  fraudulent  intent  to  hinder  and  delay,  is  a  violation  of 
the  statute  without  regard  to  the  duration  of  the  hindrance 
or  delay.  A  debtor  who  attempts  to  postpone  the  time  of 
payment  endeavors  to  deprive  creditors  of  a  valuable  right, 
and  a  positive  intent  to  defraud  exists  where  inducement  to 
a  conveyance  is  to  hinder  or  delay.  Bump  on  Fraudulent 
Conveyances,  3d  Ed.  20. 

The  legal  effect  of  a  written  instrument  is  a  question  of  law, 
and  the  intent  of  the  parties  in  making  it  may  be  gathered 
from  its  face,  and  where  the  natural  and  inevitable  conse- 
quences of  its  provisions  is  to  delay  or  hinder,  it  is  void  as  a 
conclusion  of  law  and  the  court  is  bound  to  so  find  it.  Bige- 
low  v.  Stringer,  40  Mo.  195;  Goodrich  v.  Downe,  6  Hill, 
438;  Gardner  et  al.  v.  Com.  Nat.  Bank,  95  111.  298. 

There  is  no  difference  between  fraud  in  fact  and  fraud  in 
law  where  the  direct  and  inevitable  consequence  of  an  act 
is  to  delay  or  hinder  creditors.  The  presumption  at  once 
conclusively  arises  that  such  illegal  object  furnished  one 
of  the  motives  for  doing  it,  and  it  is  upon  this  ground  held 
fraudulent.  The  result  is  the  same  when  the  illegal  design 
is  established  as  a  question  of  fact.  When  there  appears 
among  the  inducements  an  intention  to  violate  any  duties 
owing  by  a  debtor  to  his  creditor,  the  transfer  is  tainted 
and  will  be  set  aside.  Bump  on  Fraudulent  Conveyances, 
p.  24;  Gere  v.  Murray,  6  Minn.  305. 

H.  H.  C.  MrLLER  and  W.  S.  Oppenhbim,  attorneys  for 
appellees. 

A  debtor  has  the  right  to  prefer  his  creditors.  Union 
National  Bank  v.  State  National  Bank,  168  111.  256;  Morriss 
v.  Blackman,  179  111.  103. 

Vol.  LXXXIZ  U 
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Where  an  agreement  is  fraudulent  in  law,  but  not  in  fact, 
assignee  has  a  lien  upon  the  property  assigned  to  the  full 
extent  of  his  indebtedness.  Phelps  v.  Curtis,  80  111.  10!); 
Libstein  v.  Lehn,  120  111.  549. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  finding  in  the  decree  that^the  agreement,  and  the 
conveyance  to  trustees  in  pursuance  of  it  were  made  in 
good  faith,  is  abundantly  supported  by  the  evidence — 
indeed  there  is  no  evidence  to  the  contrary.  There  was  no 
attempt  on  the  part  of  Hosick  or  any  of  his  creditors  to 
exclude  appellant  from  any  benefit  of  the  arrangement. 
On  the  contrary,  the  agreement  contemplated  the  uniting 
of  the  appellant  and  every  other  creditor  in  the  plan,  and 
appellant  being  invited  to  join  the  others  was  the  only  one 
to  decline.  That  it  had  the  right  to  decline  can  not  be  ques- 
tioned, and  it  should  not  be  made  to  suffer  because  it  did  so. 
But  on  the  other  hand,  it  should  not  be  profited  by  declin- 
ing, unless  the  doing  of  what  was  done  was  a  fraud  upon 
its  rights  as  a  matter  of  law — there  being  no  fraud  in  fact. 

There  is  no  pretense  that  the  assignment  of  Hosick  in 
the  County  Court  was  not  valid  and  regular  in  all  respects. 
But  it  is  contended  that  the  plan  disclosed  by  the  agree- 
ment to  withdraw  his  property  from  the  control  of  the 
court  and  place  it  back  in  Hosick's  hands,  and  then  for 
him  to  convey  it  to  the  trustees,  in  some  manner  worked  a 
legal  fraud  upon  appellant.  The  court  found  in  its  decree 
that  the  arrangement  was  for  the  best  interests  of  all.  par- 
ties concerned,  which  includes  appellant,  and  appellant 
made  no  showing  under  which  the  court  could  have  found 
differently. 

It  might  seem,  at  first  thought,  that  the  running  of  the 
business  at  a  loss  of  $7,000  from  the  inventoried  value  of 
the  assets,  suggests  a  conclusion  to  the  contrary,  but  that 
loss  may  well  have  been  more  apparent  than  real. 

The  substantial  inquiry  after  all,  with  regard  to  that 
matter,  is  what,  if  anything,  was  the  real  loss  to  the  cred- 
itors ?    Courts  need  not  remain  in  ignorance  of  what  every- 
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body  else  knows  with  reference  to  the  unavoidable  losses 
and  expenses  that  occur  in  the  disposition  of  insolvent 
estates  through  the  instrumentalities  of  assignees  in  the 
handling  of  the  assets  intrusted  to  them. 

And  where  it  appears  that  an  honest  effort  is  made  by 
creditors  to  administer  the  estate  themselves,  with  greater 
business  latitude  than  can  be  permitted  to  court  assignees, 
it  should  not  be  the  policy  of  the  courts  to  discountenance 
such  an  endeavor,  unless  in  the  doing  of  it  some  rule  of  law 
is  violated. 

Much  stress  is  placed  by  appellant  upon  the  cases  of 
Howe  v.  Warren,  154  111.  245,  Terhune  v.  Kean,  155  111. 
506,  and  American  Exchange  Bank  v.  Walker,  164  111.  135, 
as  condemning  the  course  here  pursued,  but  we  do  not  so 
understand  those  decisions. 

Without  pausing  to  enter  upon  a  special  review  of  what 
was  there  decided,  it  is  enough  to  say  that  they  included 
elements  entirely  lacking  in  this  transaction.  Here  was 
an  open  purpose  and  an  honest  intention  on  the  part  of 
everybody  to  manage  the  estate  without  preference  to  any, 
and  to  pay  the  creditors  in  full — features  not  existing  in 
either  of  the  cited  cases.  For  an  analysis  of  the  decisions 
in  those  cases,  see  Kelley  v.  Leith,  176  111.  311.  The 
arrangement  contemplating  the  return  to  the  debtor  of 
anything  that  might  be  left  after  paying  all  creditors  in 
full,  was  no  more  than  would  have  resulted  if  the  case  had 
remained  in  the  County  Court  and  the  creditors  had  been 
fully  paid  through  that  method  of  administration. 

The  contention  that  the  agreement  contemplated  the 
benefit  of  only  such  creditors  as  should  sign  the  paper,  is 
not  sound.  That  is  not  the  correct  construction  of  the 
agreement,  and  is  not  the  construction  the  Circuit  Court 
has  put  upon  it  Appellant  is  as  much  entitled  to  its  share 
of  the  estate  as  if  it  had  signed;  that  is  not  what  disturbs 
the  appellant,  for  it  wants  to  be  paid  in  full  whether  the 
other  creditors  are  so  treated  or  not. 

The  real  effect  of  the  transaction  is  that  of  a  conveyance 
for  the  equal  benefit  of  all  creditors  of  the  grantor,  with 
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preferences  to  none,  made  at  a  time  when  (the  property 
having  been  turned  back*  to  its  owner)  the  grantor  had  full 
power  to  dispose  of  it  in  that  manner. 

That  it  was  prearranged  does  not  destroy  its  validity,  and 
especially  so  when  the  previous  arrangement  contemplated 
and  expressly  embraced  the  equality  of  all  creditors,  and 
no  element  of  unfairness  entered  into  it. 

The  trust  so  created  is  doubtless  subject  to  equitable  con- 
trol and  enforcement  upon  the  application  of  any  creditor 
showing  equitable  grounds  for  interference  by  a  court  of 
equity  in  furtherance  of  the  spirit  and  purpose  of  the  trust, 
but  it  is  not  open  to  destruction  at  the  instance  of  one  of 
its  beneficiaries  for  his  sole  advantage. 

We  see  no  ground  upon  which  to  base  that  part  of  the 
decree  requiring  the  trustees  to  respond  to  the  appellant 
for  all  or  any  part  of  the  $7,000  found  to  have  been  lost 
by  them  in  the  management  of  the  trust. 

The  trust  entitled  the  appellant  to  share  pro  rata  with  all 
other  creditors  in  its  benefits,  and  it  seems  to  be  contrary 
to  all  principle  to  charge  the  burdens  of  the  trust  upon  some 
and  not  upon  all  the  beneficiaries,  where  there  has  been 
no  fraud  or  misconduct,  and  only  an  honest  effort  to  admin- 
ister the  trust  in  accordance  with  its  terms.  It  does  not 
seem  to  be  consistent  to  hold  that  the  trust  is  for  the  ben- 
efit of  all  equally,  and  at  the  same  time  declare  that  its 
burdens  shall  be  borne  equally.  The  learned  chancellor 
seems  to  have  considered  that  the  power  given  to  the 
trustees  to  conduct  the  business  for  two  years,  constituted 
a  fraud  in  law  as  against  appellant,  and  to  have  therefore 
relieved  appellant  of  any  part  of  the  $7,000  that  was  appar- 
ently lost  in  the  conduct  of  the  business,  but  we  think  the 
court  erred  in  that  conclusion.  If  the  trust  is  devoid  of  the 
elements  of  fraud,  as  we  think  it  is,  either  in  fact  or  con- 
structively, that  part  of  the  decree  relating  to  the  exemp- 
tion of  appellant  from  any  part  of  the  $7,000  loss  is 
erroneous,  and  the  cross-error  relating  to  that  matter  should 
be  sustained.  In  all  other  respects  the  decree  appears  to 
place  the  appellant  on  complete  equality  with  all  other 
creditors,  and  is  right. 
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The  decree  needs  to  be  corrected  with  respect  to  requir- 
ing the  trustees  to  respond  to  the  appellant  for  any  part  of 
the  $7,000,  and  it  will  therefore  be  reversed  in  so  far  as  it 
does  so,  and  the  cause  remanded,  with  directions  to  the  Cir- 
cuit Court  to  amend  the  decree  accordingly.  In  all  other 
respects  the  decree  is  affirmed. 

Eeversed  in  part  and  affirmed  in  part. 


Benjamin  A.  Fessenden  and  George  H.  High,  Copart-  jg   ^i 
ners  as  Fessenden  &  High,  y,  John  W.  Doane.  1      1683' 

1.  Instructions— To  Be  Applicable  to  the  Theories  of  the  Parties.— 
Each  party  in  a  suit  is  entitled  to  have  instructions  given  that  fairly 
present  to  the  jury  the  law  applicable  to  the  evidence  which  tends  to 
support  his  theory  of  the  case,  so  that  the  jury,  being  put  into  posses- 
sion of  the  law  applicable  to  the  evidence  in  support  of  each  side  of 
the  case,  have  only  to  determine  from  all  the  evidence  what  the  facts 
are,  and  render  the  verdict  accordingly. 

2.  Same— Should  Be  Read  as  a  Series.— The  instructions  given  in  a 
case  should  be  read  as  a  series,  and  when  so  done,  unless  they  are  so 
variant  and  irreconcilable  as  to  be  unable  to  stand  together  and  leave  the 
jury  free  to  adopt  one  or  more  as  the  law  and  entirely  reject  the  other 
as  may  suit  their  caprice,  they  are  not  so  conflicting  as.  for  that  reason, 
to  constitute  error  sufficient  to  reverse  a  judgment. 

3.  Verdicts— Presumptions  as  to. — When  a  jury  has  been  properly 
instructed  as  to  the  law  of  the  case,  they  must  be  considered  as  having 
found  every  issue  of  fact  litigated  against  the  unsuccessful  party,  if 
necessary  to  sustain  their  verdict. 

4.  Same— Must  Be  Considered  as  Expressing  the  Truth.— The  verdict 
must  be  considered  by  this  court  as  expressing  the  truth  concerning  the 
disputed  facts,  unless  it  is  clearly  against  the  weight  of  the  evidence, 
and  ought  not,  as  a  matter  of  law,  to  stand. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Charles  Q.  Neely,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  May 
15,  1900. 

Henry  S.  Eobbins,  attorney  for  appellants. 

Jno.  N.  Jewett,  attorney  for  appellee. 
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Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  by  the  appellants  to  recover  from 
the  appellee  a  commission  of  two  and  one-half  per  cent,  or 
$11,625,  for  their  alleged  services  as  real  estate  brokers  in 
the  matter  of  a  sale  of  real  estate.  The  jury  returned  a 
verdict  for  defendant,  appellee,  and  judgment  was  rendered 
accordingly. 

We  do  not  observe  any  contention  but  that  if  appellants 
are  entitled  to  recover  anything  they  should  have  the  full 
amount  claimed  by  them.  The  appellee  wanted  to  sell  a 
certain  property,  and  finally  did  so  for  the  price  of  $465,000, 
although  at  first  he  asked  much  more  for  it.  He  first 
offered  it  to  McCormick,  the  purchaser,  through  a  broker 
named  Doherty,  about  September  1,1896,  and  it  was  through 
this  same  broker  that  the  sale  to  McCormick  was  finally 
consummated  about  the  end  of  December  of  that  year,  at  a 
price  nearly  $200,000  less  than  that  at  which  it  was  at  first 
offered  to  him. 

Along  in  October  or  November  of  the  same  year,  while 
the  negotiations  between  Doherty  and  McCormick  were 
languishing,  if  not  quite  suspended,  the  appellants  applied 
to  the  appellee  to  offer  the  property  to  the  same  McCor- 
mick, and  obtained  his  consent  to  their  doing  so.  The 
divergence  between  the  parties  has  its  commencement  in 
the  terms  then  agreed  upon.  Appellants  claim  that  the 
effect  of  the  agreement  was  that  if  they  should  do  their 
best  to  make  a  sale  to  McCormick  for  $527,000,  appellee 
would  pay  them  a  commission  of  two  and  one-half  per  cent 
on  whatever  sum  McCormick  should  afterward  pay  for  the 
property,  irrespective  of  whether  the  sale  to  him  should  be 
effected  by  appellants  or  not. 

It  can  not  be  successfully  contended  but  that  appellants 
were  informed  by  appellee  at  that  time  that  Doherty  had 
already  been  in  negotiation  with  McCormick;  and  it  is 
not  claimed  that  appellants  effected  the  sale  that  was 
made. 

By  their  briefs  appellants  epitomize  their  right  to  recover 
upon  either  one  of  two  theories  set  forth  in  their  declara- 
tion: 
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(a)  Upon  the  ground  that  by  their  special  agreement 
with  Doane,  they  were  entitled  to  commissions  upon  render- 
ing such  services  as  they  could  to  induce  McCormick  to  buy, 
if  he  bought,  whether  they  were  the  procuring  cause  of  the 
sale  to  him  or  not. 

(b)  Assuming  the  contract  to  be  the  usual  one,  requiring 
the  broker  to  be  the  procuring  cause  of  the  sale,  in  order 
that  his  commissions  may  be  earned,  Doane  wrongfully 
interfered  with  appellants'  negotiations  with  McCormick, 
and  so  prevented  them  from  earning  the  stipulated  com- 
mission. 

Appellants  did  not  ask  an  instruction  upon  the  last 
named  theory.  The  only  instruction  requested  by  them, 
except  one  that  the  law  will  imply  a  reasonable  time  within 
which  an  agreement  may  be  completed  where  no  specific 
time  is  mentioned,  had  reference  to  the  first  named  theory. 

That  instruction,  in  its  material  part,  was  as  follows  : 

uIf  yoa  find  from  the  evidence  that  plaintiff  had  in 
view  a  possible  customer  for  defendant's  property,  and  that 
defendant  agreed  that  if  plaintiffs  would  disci ose'to  him  the 
name  of  such  customer  and  act  as  his  brokers  in  attempting 
to  effect  a  sale  of  said  property  to  said  prospective  purchaser 
at  a  price  acceptable  to  defendant,  and  that  if  said  person 
should  thereafter  become  a  purchaser  of  said  property  from 
defendant,  at  a  price  satisfactory  to  defendant,  that  defend- 
ant would  pay  to  plaintiffs  for  their  said  services  two  and 
one-half  per  cent  of  said  purchase  price;  and  if  you  further 
believe  from  the  evidence  that  after  the  making  by  defend- 
ant of  said  agreement  plaintiffs  did  disclose  to  defendant,  as 
the  possible  purchaser,  one  McCormick,  and  plaintiffs  there- 
after acted  as  defendant's  brokers  in  attempting  to  induce 
said  McCormick  to  become  a  purchaser  of  said  property  and 
in  all  respects  complied  with  their  part  of  said  contract,  and 
that  thereafter  said  McCormick  did  in  fact  purchase  from 
defendant  said  property  for  the  sum  of  $465,000,  then  you 
are  instructed  tn at  the  plaintiffs  are  entitled  to  a  verdict 
for  two  and  one-half  per  cent  of  said  $465,000." 

This  instruction  was  in  harmony  with  appellants'  propo- 
sition laid  down  in  their  brief,  that  there  was  an  express 
agreement  between  the  parties  as  to  the  extent  of  services 
to  be  rendered  by  appellants,  and  that  if  they  performed 
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their  part  in  that  regard  they  should  receive  as  compen- 
sation for  such  service  a  percentage  of  two  and  one-half 
per  cent  of  the  purchase  price — whatever  it  might  be — in 
case  the  property  should  thereafter  be  sold  to  McCormick, 
regardless  of  whether  appellants  effected  or  were  instru- 
mental in  effecting  the  sale  or  not. 

And  there  was  evidence  that  tended  to  support  the  the- 
ory that  such  was  the  agreement  entered  into. 

The  only  plea  of  the  defendant  (appellee)  was  the  gen- 
eral issue,  and  his  theory  of  defense,  as  developed  by  the 
evidence,  was  not  a  denial  that  a  contract  relationship  ex- 
isted at  one  time  between  appellants  and  himself  with  ref- 
erence to  a  sale  of  the  property  to  McCormick,  but  was  a 
denial  of  the  special  terms  of  contract  contended  for  by 
appellants,  and  that  whatever  it  may  have  been  at  one  time 
it  had  entirely  terminated. 

Perhaps  the  theory  of  the  defense  can  not  be  better 
stated  than  is  done  in  the  first,  fifth,  sixth  and  seventh 
instructions  to  the  jury  given  at  appellee's  instance,  as  fol- 
lows: 

"  1.  The  jury  are  instructed  that  the  plaintiff's  cause  of 
action  in  this  case  is  a  claim  made  by  them  as  brokers  for 
compensation,  by  way  of  commissions,  upon  a  sale  of  cer- 
tain property,  situated  in  the  city  of  Chicago,  known  as 
the  Atlas  Block,  made  by  the  defendant  to  Leander  J.  Mc- 
Cormick in  the  latter  part  of  December,  1896,  and  that  to 
entitle  them  to  recover  such,  or  any  compensation  on 
account  of  said  sale,  the  jury  must  believe  rrom  the  evi- 
dence in  the  case  that  the  plaintiffs  were  employed  by  the 
defendant  in  and  about  the  business  of  making  said  sale, 
and  that  their  services  were  instrumental  in  accomplishing 
it. 

A  promise  by  the  defendant  to  pay  the  plaintiffs  for 
services  independently  rendered  by  a  third  person  in  no 
way  associated  with  the  plaintiffs,  would  be  a  promise  with- 
out consideration,  upon  which  no  action  could  be  maintained 
by  the  plaintiffs." 

"  5.  If  the  jury  believe  from  the  evidence  that  upon 
their  own  reauest  and  solicitations  the  plaintiffs  were  au- 
thorized by  the  defendant  to  offer  his  property,  known  as 
the  Atlas  Block,  to  Leander  J.  McCormick  for'  the  sum  of 
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$527,000,  and  upon  no  other  terms,  and  that  they  offered 
the  said  property  to  said  McCormick  at  that  price,  which 
offer  was  declined  by  said  McCormick.  and  that  fact  was 
reported  by  the  plaintiffs  to  the  defendant,  and  no  au- 
thority was  given  by  the  defendant  to  the  plaintiffs  to 
offer  said  property  to  said  McCormick  or  any  other  person 
at  any  less  or  different  price,  then  and  in  that  case  the  jury 
are  instructed  that  the  defendant  was  fully  justified  in 
regarding  and  treating  the  authority  given  by  him  to  the 
plaintiffs  as  ended,  and  the  plaintiffs  under  such  circum- 
stances would  be  entitled  to  no  compensation  for  the  time 
and  labor  expended  by  them  in  their  endeavor  to  make  sale 
of  said  property  to  said  McCormick.  And  the  fact  that 
the  defendant  subsequently  and  through  another  broker, 
and  wholly  without  the  interference  or  participation  of  the 
said  plaintiffs,  sold  the  same  property  to  the  said  McCor- 
mick for  a  less  sum  than  $527,000,  if  the  iury  believe  from 
the  evidence  that  such  was  the  fact,  would  not  in  any  way 
revive  the  relations  of  the  parties  or  give  to  the  plaintiffs 
any  right  to  commissions  or  other  compensation  on  account 
of  sucn  sale." 

"  6.  If  the  jury  believe  from  the  evidence  that  Mr. 
Doherty,  as  the  representative,  broker  or  agent  of  the 
defendant,  opened  negotiations  with  Mr.  L.  J.  McCormick 
for  the  sale  to  him  of  the  property  in  question,  with  the 
knowledge  and  permission  of  the  defendant,  and  that  the 
plaintiffs,  being  advised  of  Mr.  Doherty's  employment  and 
action,  afterwards,  having  authority  from  the  defendant  to 
find  a  purchaser  for  the  same  property,  endeavored  to  make 
a  sale  thereof  to  said  McCormick,  but  were  not  instrumen- 
tal in  so  doing,  than  the  plaintiffs  are  not  entitled  to  com- 
pensation for  their  services  in  endeavoring  to  make  said 
sale,  even  though  the  jury  may  further  believe  from  the 
evidence  that  the  defendant,  through  the  instrumentality  of 
Mr.  Doherty,  acting  independently  of  said  plaintiffs,  after- 
ward succeeded  in  selling  said  property  to  said  McCormick. 
One  claiming  commissjon  for  tne  sale  of  real  estate  can  not 
rightfully  claim  the  benefit  of  introducing  to  the  defendant 
a  purchaser  for  his  property,  who  had  already  been  intro- 
duced to  him  as  sucn  by  another  party  with  and  through 
whom  negotiations  were  already  in  progress,  and  were  con- 
tinued to  a  consummation  of  the  sale."  ~ 

"7.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant in  September,  1896,  through  Mr.  John  A.  Doherty,  a 
real  estate  broker,  offered  the  property  in  question  to  Lean- 
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der  J.  MoCormick  for  the  sum  of  $650,000,  which  offer  was 
refused,  and  subsequently  in  October  or  November  of  the 
same  year,  through  the  plaintiffs  as  brokers,  who  were 
advised  of  the  previous  oner,  offered  the  same  property  to 
the  said  McCormick  for  the  sum  of  $527,000,  which  offer 
was  also  refused,  and  that  thereafter  the  said  Doherty  alone, 
as  broker,  at  the  instance  of  the  said  McCormick,  opened 
up  new  negotiations  with  said  McCormick  for  the  sale  of 
said  property  at  a  less  price  than  $527,000,  which  last 
negotiations  resulted  in  a  sale  of  said  property  to  said 
McCormick  for  certain  securities  nominally  amounting  to 
the  sura  of  $465,000,  then  the  plaintiffs  are  not  entitled  to 
commissions  upon  said  sales,  and  the  jury  must  find  for  the 
defendant." 

Appellants  insist  that  these  instructions,  or  some  of 
them,  given  at  the  request  of  the  defendant,  were  entirely 
inconsistent  with  and  nullified  their  instruction  given  as 
quoted.  But  we  do  not  think  so.  Each  side  was  entitled 
to  have  instructions  given  that  should  fairly  present  to  the 
jury  the  law  applicable  to  the  evidence  that  tended  to  sup- 
port its  theory. 

And  this  was  the  plain  effect  of  the  instructions.  The 
jury  thus  being  put  into  possession  of  the  law  applicable 
to  the  evidence  in  support  of  each  side  of  the  case,  had 
only  to  determine  from  all  the  evidence  what  the  facts  were 
and  render  their  verdict  accordingly.  Eames  v.  Rend,  105 
III.  506. 

The  instructions  given  should  be  read  as  a  series,  and 
when  so  done,  unless  they  are  so  variant  and  irreconcilable  as 
to  be  unable  to  stand  together  and  to  leave  the  jury  free  to 
adopt  one  or  more  as  the  law  and  entirely  reject  the  other, 
as  might  suit  their  caprice  (T.,  W.  &  W.  Ry.  Co.  v.  Morgan, 
72  III.  155),  they  are  not  so  conflicting  as,  for  that  reason, 
to  constitute  error  sufficient  to  reverse  a  judgment. 

The  instructions  read  as  a  whole  appear  to  us  to  fairly 
state  what  the  law  is  if  applied  to  one  state  of  facts,  and 
as  to  what  it  is  if  applied  to  a  different  set  of  facts. 

Whether  there  was  or  not  such  a  special  contract  as 
appellants'  evidence  tended  to  show,  or  whether  there  was 
a  different  kind  of  contract,  or,  in  either  case,  whether  the 
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contract  bad  been  terminated,  were  questions  of  fact  about 
which  the  evidence  was  conflicting,  and  was  peculiarly 
within  the  province  of  the  jury  to  settle.  If  the  first 
instruction  given  for  the  appellee  were  standing  by  itself,  it 
might  be  objectionable  as  forbidding  a  recovery  unless 
appellants'  services  were  instrumental  in  accomplishing  the 
sale,  without  any  reference  to  other  aspects  of  the  case,  but 
when  read  and  considered,  as  it  must  be,  as  a  part  of  a  series 
in  which  the  several  theories  are  fully  stated,  it  does  not 
seem  to  be  objectionable;  and  we  are  unable  to  see  how  it 
could  have  misled  the  jury. 

The  jury  having  been  properly  instructed  as  to  the  law  of 
the  case,  they  must,  by  intendment,  be  considered  as  having 
found  every  issue  of  fact  that  was  litigated  against  the 
unsuccessful  party,  if  necessary  to  sustain  the  verdict.  Mex- 
ican Central  Ry.  Co.  v.  Gehr,  66  111.  App.  173  (p.  179). 

We  must  therefore  consider  it  as  settled  that  the  agree- 
ment contended  for  by  appellants  was  not  made,  and  that 
whatever  the  agreement  may  have  been  it  was  terminated, 
and  that  appellee  was  left  at'  full  liberty  to  consummate  a 
sale,  through  the  intervention  of  Doherty,  without  being 
considered  to  have  in  any  manner  interfered  with  appel- 
lants' negotiations.  True,  there  was  evidence  in  behalf  of 
appellants  tending  to  show  that  their  negotiations  with 
McCormick  had  not  terminated  at  the  time  McCormick 
took  up  again  a  consideration  of  the  purchase  of  the  prop- 
erty through  Doherty  at  a  reduced  price,  but  there  was 
also  evidence  tending  to  show  the  contrary,  and  the  verdict 
must  be  considered  by  this  court  as  expressing  the  truth 
concerning  such  disputed  fact,  unless  it  is  clearly  against 
the  weight  of  the  evidence,  and  ought  not  as  a  matter  of 
law  to  stand.  As  to  that,  a  consideration  of  all  the  evi- 
dence and  the  law  applicable  thereto,  manifestly  does  not 
permit  us  to  so  say,  upon  this  record. 

The  establishing  by  the  verdict  of  these  ultimate  facts 
leaves  but  little,  if  any,  opportunity  for  dispute  as  to  the 
law.  The  clear  conclusion  from  it  is  against  the  right  of 
recovery  by  appellants. 


v£* 
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The  only  remaining  point  to  be  considered  has  reference 
to  the  exclusion  by  the  court  of  the  offered  testimony  by 
Mr.  Fessenden  and  Mr.  High  in  rebuttal  to  some  testimony 
by  Mr.  Hall  McCormick.  The  questions  put  to  both  Mr. 
Fessenden  and  Mr.  High  apply,  in  terms,  to  a  conversa- 
tion that  took  place  with  Mr.  McCormick  after  the  latter 
had  terminated  his  relations  with  them;  but  beyond  that 
circumstance,  the  questions  were  not  calculated  to  elicit 
anything  in  rebuttal,  for  McCormick  had  not  denied  the 
making  of  the  statement  the  questions  referred  to. 

Nor  can  we  see  how  the  reasons  that  McCormick  might 
have  given  for  refusing  to  negotiate  further  with  appel- 
lants, were  at  all  relevant  to  the  issues  in  the  suit,  it  not 
appearing  that  appellee  was  in  any  sense  connected  with 
the  conversation.  There  was  no  error  in  excluding  the 
offered  testimony. 

The  judgment  of  the  Circuit  Court  must  be  affirmed,  and 
it  is  so  ordered.    Affirmed. 


Margaret  Collins  v.  Frank  T.  Kinnare,  Adm. 

1.  Appeals— In  Matter  Relating  to  the  Administration  of  Estates. — 
An  appeal  lies  from  a  Probate  Court  to  the  Circuit  Court  in  all  matters 
arising  under  the  act  relating  to  the  administration  of  estates  in  favor 
of  any  person  who  may  feel  himself  aggrieved,  and  this,  too,  where  such 
person  is  not  a  party  to  the  record. 

2.  Certiorari—  Where  it  Lies.— In  this  State  the  common  law  writ 
of  certiorari  may  issue  to  all  inferior  tribunals  and  jurisdictions  in  cases 
where  they  proceed  illegally,  and  there  is  no  appeal  or  other  mode  of 
directly  reviewing  their  proceedings. 

8.  Courts  op  Probate— Not  Strictly  of  Inferior  Jurisdiction.— The 
County  and  Probate  Courts,  in  the  administration  of  estates,  although 
of  limited,  are  not,  strictly  speaking,  of  inferior  or  special  jurisdiction. 

4.  Administration  of  Estates—  Where  ttte  Writ  of  Certiorari  Does 
Not  Afford  an  Adequate  Remedy. — Where  it  is  apparent  that  no  error  of 
fact  can  be  made  to  appear  on  the  face  of  the  record  of  a  Probate  Court 
in  the  entry  of  an  order  in  the  administration  of  an  estate,  the  writ  of 
certiorari  is  of  no  avail  as  conclusions  of  fact  can  not  be  inquired  into 
under  it. 
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5.  Chancery  Jurisdiction— To  Supersede  the  Probate  Court  in  the 
Administration  of  Estates. — A  court  of  chancery  wilJ  not,  except  in 
extraordinary  cases,  supersede  the  Probate  Court  in  the  administration 
of  an  estate,  but  when  a  judgment  has  been  obtained  by  fraud,  accident 
or  mistake,  courts  of  equity  have  jurisdiction  to  relieve  against  it  unless 
the  party  against  whom  the  judgment  is  rendered  has  been  guilty  of 
negligence. 

6.  Same—  Where  Jurisdiction  in  Probate  Matters  Will  be  Assumed. — 
Equity  jurisdiction  will  be  assumed  in  a  probate  matter  where  a  judg- 
ment in  the  court  of  probate  has  been  rendered, -upon  the  ground, 
apparently,  that  the  courts  of  law  can  not  grant  adequate  relief,  as 
where  an  aggrieved  person  has  had  no  notice  of  the  proceedings,  is  in 
ignorance  of  the  proceedings,  and  so  remains  until  after  the  time  for  an 
appeal  has  expired. 

Bill  to  Yacate  an  Order  of  Distribution*— Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1699. 
Reversed  and  remanded.    Opinion  filed  May  19,  1900. 

A.  S.  Larky,  attorney  for  plaintiff  in  error. 

Chancery  will  not  interfere  in  the  administration  of 
estates,  except  in  exceptional  cases.  Binmore's  Probate, 
Par.  Chap.  1,  Sec.  5,  and  cases  cited. 

Chancery  acquires  jurisdiction  through  fraud,  accident  or 
mistake.  Nelson  v.  Rockwell,  14  111.  375;  Foote  v.  Des- 
pain,  87  111.  29. 

Only  final  orders  in  the  Probate  Court  are  appealable. 
Meyer's  Statutes,  Chap.  37,  Sec.  226. 

Henry  T.  Helm  and  J.  Warren  Pease,  attorneys  for 
defendants  in  error,  contended  that  the  complainant  had  a 
complete  remedy  at  law  by  way  of  appeal  by  certiorari. 
Gallimore  v.  Dazey,  12  111.  143;*  Stout  v.  Slattery,  12  111. 
162. 

Any  aggrieved  party  may  appeal.  Revised  Statutes, 
Chap.  3,  Sec.  123;  Weer  v.  Qand,  88  111.  490. 

If  a  party  has  a  remedy  at  law  in  the  Probate  Court,  or 
by  appeal,  chancery  will  not  entertain  jurisdiction.    Free 
land  v.  Dazey,  25  111.  294;  Harris  v.  Douglas,  64  111.  466: 
Conover  v.  Hill,  76  111.  342;  Heustis  v.  Johnson,  84  111.  61 
Crain  v.  Kennedy,  85  111.  340. 
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Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Letters  of  administration  were  issued  from  the  Probate 
Court  to  defendant  in  error,  Kinnare,  in  the  matter  of  the 
estate  of  one  Jane  Knaefsey,  deceased.  Proof  of  heirship 
was  duly  made  and  the  administration  of  the  estate  pro- 
ceeded, until  at  the  October  term,  1898,  of  said  court,  an 
order  of  final  distribution  was  entered. 

The  plaintiff  in  error  claims  to  be  a  niece  of  the  deceased. 
She  states  that  she  is  a  non-resident  and  had  no  notice  of 
the  death  of  the  intestate  nor  of  the  administration  upon 
the  estate  until  about  January  17,  1899,  three  months  after 
the  entry  of  said  order  of  distribution.  She  then  moved  in 
the  Probate  Court  to  vacate  said  order,  but  the  motion  was 
denied. 

February  24th  following,  she  filed  her  bill  of  complaint, 
setting  up  her  claim  of  heirship,  making  the  foregoing  re- 
citals, and  alleging  that  because  of  the  expiration  of  the 
term  at  which  said  order  of  distribution  was  entered,  she 
was  unable  to  move  in  due  time  to  set  it  aside  or  per- 
fect an  appeal  therefrom,  and  hence  her  remedy  at  law 
was  lost.  The  bill  prays  for  a  restraining  order  against  the 
administrator;  that  complainant  and  her  sister,  one  Kate 
Kane,  be  decreed  the  only  heirs  at  law  and  entitled  to  the 
estate,  and  that  the  said  final  order  of  distribution  be 
vacated. 

A  demurrer  to  the  bill  was  overruled,  but  upon  further 
consideration  the  order  to  that  effect  was  set  aside,  and  the 
demurrer  sustained,  upon  the  ground  that  the  complainant 
had  at  and  before  the  time  of  filing  her  bill  an  adequate 
remedy  at  law. 

It  is  contended  on  behalf  of  plaintiff  in  error  that  this  is 
one  of  the  exceptional  cases  in  which  chancery  will  take 
jurisdiction  to  interfere  in  the  administration  of  estates,  and 
that  otherwise  plaintiff  in  error  is  remediless. 

That  the  order  of  distribution  was  appealable  seems  to 
be  agreed  by  counsel  for  both  parties.  By  virtue  of  Sec. 
123,  Chap.  3,  R.  8.,  an  appeal  lies  from  the  Probate  to 
the  Circuit  Courts  in  all  matters  arising  under  the  act 
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relating  to  administration  of  estates,  in  favor  of  any  per- 
son who  may  consider  himself  aggrieved.  This  has  been 
held  to  apply  even  where  such  aggrieved  person  is  not 
a  party  to  the  record.  Weer  v.  Gand,  88  111.  490.  Plaint- 
iff in  error,  however,  states  in  her  bill  of  complaint  that 
owing  to  the  expiration  of  the  October  term  of  the  Pro- 
bate Court  before  she  had  knowledge  of  the  proceedings 
and  entry  of  such  final  order  of  distribution,  she  was 
unable  to  pray  for  or  obtain  an  appeal,  and  hence  her 
remedy  at  law  was  lost.  Counsel  for  defendants  in  error 
on  the  other  hand  urges  that  she  still  had  four  months  from 
said  January  term  within  which  to  prosecute  a  petition  for 
a  writ  of  certiorari  in  accordance  with  Sec.  187  of  Chap.  79 
of  the  Justices'  Act,  which  provides  that  no  writ  of  certi- 
orari shall  issue  after  the  expiration  of  six  months  from 
the  rendition  of  the  judgment.  The  provisions  of  that 
act  are  applicable  to  judgments  of  justices  of  the  peace, 
but  not  to  judgments  of  the  Probate  Court,  to  which  the 
common  law  writ  of  certiorari  may  issue.  In  the  former 
case  the  office  of  the  writ  is  to  bring  up  the  papers  from 
the  justice,  and  "  the  trial  is  to  be  de  novo  as  in  case  of 
appeals,  and  not  upon  the  return  of  the  inferior  tribunal  as 
in  common  law  cases  of  certiorari."  Galliraore  v.  Dazey, 
12  111.  142  (145).  The  question  is  not  whether  plaintiff  in 
error  had  time  in  which  to  apply  for  such  writ,  but  whether 
such  application  would  avail.  It  is  held  in  this  State  that 
the  common  law  writ  of  certiorari  may  issue  to  all  inferior 
tribunals  and  jurisdictions  in  cases  where  they  exceed  their 
jurisdiction,  and  in  cases  where  they  proceed  illegally  and 
there  is  no  appeal  or  other  mode  of  directly  reviewing  their 
proceedings.  Miller  v.  Trustees  of  Schools,  88  111.  26  (33), 
and  cases  cited;  Hyslop  v.  Finch,  99  111,  171  (184);  White 
v.  Wagar,  83  111.  App.  592;  Doolittle  v.  Galena  &  C.  N.  R. 
Co.,  14  III.  381.  In  the  last  mentioned  case  it  is  said  the 
above  are  the  only  instances  in  which  the  proceedings  of 
such  tribunals  and  jurisdictions  may  be  so  reviewed.  The 
County  Court  in  the  administration  of  estates,  and  the  Pro- 
bate Court  in  this  case,  "although  of  limited,  is  not,  strictly 
speaking,  of  inferior  and  certainly  is  not  a  court  of  special 
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jurisdiction,"  and  when  acting  within  its  sphere  in  the 
administration  of  estates,  as  liberal  intendments  will  be 
granted  in  its  favor  as  to  proceedings  of  the  Circuit  Court. 
It  will  be  presumed  that  the  proof  justifying  its  action  is 
sufficient,  though  it  does  not  appear  affirmatively  in  the 
record.  Probst  v.  Meadows,  13  111.  157  (169);  Bostwick  v. 
Skinner,  80  111.  147  (152).  In  the  present  case  the  return 
to  a  writ  of  certiorari  would  contain  only  a  record  of  the  pro- 
ceedings, and  would  fail  to  show  either  a  want  of  jurisdic- 
tion in  the  Probate  Court  or  illegal  procedure  in  the  entry  of 
such  order  of  final  distribution.  It  is  apparent  that  no  error 
of  fact  or  law  would  be  shown  on  the  face  of  such  record, 
and  conclusions  of  fact  could  not  be  inquired  into  upon  a 
review  under  such  writ.  Low  v.  Galena  &  C.  N.  K.  Co., 
IS  111.  325.  The  presumption  would  be  that  the  facts  jus- 
tified the  action  of  the  Probate  Court.  It  is  not  claimed 
that  the  Probate  Court  had  not  jurisdiction  or  that  it  pro- 
ceeded illegally  upon  the  evidence  before  it  at  the  time  of 
the  entry  of  the  order.  (R.  S.,  Chap.  3,  Sec.  112.)  Under 
these  conditions  a  review  of  the  order  and  judgment  of  the 
Probate  Court  by  certiorari  can  not  avail.  Blair  v.  Sen- 
nott,  35  111.  App.  368. 

It  is  well  settled  that  a  court  of  chancery  will  not,  except 
in  extraordinary  cases,  supersede  the  Probate  Court  in  the 
administration  of  estates.  Freeland  v.  Dazey,  25  111.  294; 
Harding  v.  Shepard,  107  111.  264  (273),  and  cases  cited. 
Where,  however,  a  judgment  has  been  obtained  by  fraud, 
accident  or  mistake,  courts  of  equity  have  jurisdiction  to 
relieve  against  the  judgment  unless  the  party  against  whom 
the  judgment  had  been  rendered  has  been  guilty  of  negli- 
gence. Foote  v.  Despain,  87  111.  28.  In  Probst  v.  Mead- 
ows, 13  111.  157  (169),  equity  jurisdiction  was  assumed  in  a 
probate  matter  where  judgment  had  been  rendered  in  the 
County  Court,  upon  the  ground,  apparently,  that  the  courts 
of  law  could  not  grant  adequate  relief.  In  that  case  the 
record  showed  that  the  executor  could  not  take  an  appeal, 
for  he  was  ignorant  of  the  judgment,  and  remained  so 
until  after  the  time  had  expired  within  which  he  could 
have  appealed. 


First  District — October  Term,  1899.      241 

Barnard  v.  Dettenmaier. 

The  bill  of  complaint  in  the  case  before  us  contains 
allegations  showing  a  somewhat  similar  state  of  affairs — 
ignorance  of  the  judgment  until  too  late  for  appeal.  If  the 
allegations  of  the  bill  are  true,  plaintiff  in  error,  a  non-resi- 
dent, is  one  of  two  persons  who  are  the  only  heirs  at  law. 
and  entitled  to  the  estate,  which  by  the  order  of  distribu- 
tion is  to  be  paid  to  others  not  entitled  at  all,  by  virtue  of 
proceedings  of  which  she  had  no  notice  or  knowledge  until 
too  late  for  any  remedy  at  law.  It  is,  we  think,  apparent 
that  she  can  have  no  adequate  relief  except  in  chancery. 

We  express  no  opinion  upon  the  merits,  nor  as  to  the  bill 
itself.  The  only  question  pressed  upon  our  attention  is  the 
right  to  maintain  a  proper  bill  in  equity,  under  circumstances 
such  as  are  here  alleged. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


|"89 

Frank  E.  Barnard  v.  Henry  Dettenmaier.  ie^ 

|e93 

1.  Appellate  Courts— No  Ouster  of  Jurisdiction  by  Subsequent  Pro- 
ceedings in  the  Trial  Court—  Where  the  Appellate  Court  obtains  juris- 
diction of  a  cause  in  a  proper  manner,  its  jurisdiction  can  not  be  ousted 
by  any  subsequent  proceedings  of  the  trial  court. 

2.  Appellate  Court  Practice— When  its  Jurisdiction  is  Not 
Affected  by  Subsequent  Proceedings  of  the  Trial  Court—  Where  a  plaint- 
iff in  error  at  the  time  of  suing  out  his  writ  is  entitled  to  have  the  judg- 
ment of  the  trial  set  aside  as  to  him,  the  jurisdiction  of  the  Appellate 
Court  can  not  be  affected  by  a  nunc  pro  tune  order  of  the  trial  court 
subsequently  entered  amending  the  judgment,  and  he  is  not  only  en- 
titled to  his  taxable  costs  but  to  an  order  fully  protecting  him  from 
the  judgment  of  the  trial  court 

Assnmpsit.— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Elbkidge  Hanect,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1899.    Reversed.   Opinion  filed  April  17, 1900. 

Statement* — This  suit  was  in  assumpsit  and  attachment  in 
aid  thereof,  brought  by  Henry  Dettenmaier  against  Henry 
J.  Edwards,  Henry  W,  Hoyt,  A.  L.  Nestlerode,  Frank  E. 
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Barnard  and  John  W.  Basse;  attachment  in  aid  against 
Edwards  only;  summons  was  issued  but  none  of  the  defend- 
ants served;  two  of  the  defendants,  Henry  J.  Edwards  and 
Henry  W.  Hoyt,  entered  their  appearance  and  filed  pleas. 
During  the  progress  of  the  trial  suit  was  dismissed  as 
against  Henry  W.  Hoyt,  leaving  Henry  J.  Edwards  the  only 
party  defendant  before  the  court. 

The  cause  was  tried  before  a  court  and  jury.  The  ver- 
dict of  the  jury,  in  bp.t!i  the  assumpsit  and  attachment 
issues,  were  against  Henry  J.  Edwards  only,  and  were  ren- 
dered March  24,  1899: 

Judgment  was  entered  April  15,  1899,  upon  said  verdicts 
as  follows,  viz.: 

44  This  cause  coming  on  to  be  heard  upon  the  defendant's 
motion,  heretofore  entered  herein  for  a  new  trial  in  said 
cause,  after  arguments  of  counsel  and  due  deliberation  by 
the  court,  said  motion  is  overruled  and  a  new  trial  denied. 
Whereupon  the  defendants  entered  herein  their  motion  in 
arrest  of  judgment,  which  motion  is  also  overruled  and 
denied.  Therefore  it  is  considered  by  the  court  that  the 
plaintiff  do  have  and  recover  of  and  from  the  defendants, 
Frank  E.  Barnard,  A.  L.  Nestlerode,  John  W.  Hasse  and 
Henry  J.  Edwards,  his  said  damages  of  nine  hundred  and 
forty-one  dollars  and  sixty -six  cents,  in  form  as  aforesaid, 
by  the  jury  assessed,  together  with  his  costs  and  charges  in 
this  behalf  expended,  and  have  execution  therefor. 

u  Thereupon  the  defendants,  having  entered  their  excep- 
tions herein,  prayed  an  appeal  from  the  judgment  of  this 
court  to  the  Appellate  Court  in  and  for  the  First  District 
of  Illinois,  which  is  allowed  upon  the  defendants  filing 
herein  their  appeal  bond  in  the  penal  sum  of  twelve 
hundred  dollars,  to  be  approved  by  the  clerk  of  this  court, 
together  with  their  bill  of  exceptions,  within  thirty  days 
from  this  date." 

July  26,  1899,  the  transcript  of  record  was  filed  in  this 
court  in  this  case.  It  appears  by  a  supplemental  transcript 
filed  herein  by  defendant  in  error,  that  two  months  there- 
after, to  wit,  September  23,  1899,  an  order  was  entered  in 
the  court  below  nunc  pro  tunc  as  of  April  15,  1899,  the 
date  when  said  judgment  was  entered,  directing  that  said 
judgment  record  be  so  amended  that  said  judgment  shall 
be  against  said  Edwards  only. 
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Upon  the  hearing  of  the  motion  to  enter  said  nunc  pro 
tunc  order  the  defendant  in  ertor  and  said  Edwards  were 
present  in  open  court  by  their  respective  attorneys,  but  it 
is  stated  in  the  bill  of  exceptions  that  "  no  evidence  what- 
ever, either  oral  or  documentary,  was  offered  by  either  of  the 
parties  except  the  record  of  said  court  in  said  cause,  which 
record  was  then  and  there  offered  in  evidence  by  counsel 
for  the  plaintiff,  which  was .  all  the  evidence  offered  by 
either  of  the  parties,  or  heard  or  considered  by  the  court  on 
the  hearing  of  said  motion  of  the  plaintiff. 

"  And  thereupon  said  Circuit  Court,  having  heard  the 
arguments  of  counsel  upon  said  motion,  and  being  fully 
advised  in  the  premises,  upon  consideration  thereof  granted 
said  motion." 

And  it  also  thus  appears  that  to  the  "  ruling  and  decisions 
of  said  Circuit  Court,  granting  said  motion  and  entering 
said  order,  the  defendant  Henry  J.  Edwards,  by  his  coun- 
sel, then  and  there  duly  excepted  "  and  afterward  tendered 
his  bill  of  exceptions,  which  was  duly  signed  and  sealed  by 
the  judge  of  the  trial  court. 

Henry  W.  Prouty  and  A.  W.  Martin,  attorneys  for 
plaintiff  in  error. 

The  Circuit  Court  erred  in  entering  judgment  against 
plaintiff  in  error  without  service  or  process  on  him. 

The  judgment,  being  a  unit  as  to  the  four  parties  against 
whom  it  was  entered,  should  be  reversed  as  to  all  of  said 
parties,  and  the  cause  should  be  remanded  generally. 
Knights  of  Honor  v.  Goldberger,  115  111.  19. 

C.  H.  Willett  and  Louis  Karcher,  attorney's  for  defend- 
ant in  error,  contended  that  the  trial  court  has  the  power 
to  amend  its  record  at  a  subsequent  term  so  as  to  make  it 
conform  to  the  facts  of  the  record. 

In  Heintz  v.  Pratt,  54  111.  App.  616,  suit  was  brought 
against  two  defendants,  one  of  whom  being  served,  judg- 
ment was  entered  against  both.  After  appeal  to  the  Ap- 
pellate Court  was  perfected,  a  motion  was  made  to  amend 
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said  judgment  so  as  to  be  against  one  defendant  only.  The 
court  say :  "  Such  correction  was  entirely  proper.  The 
error  in  entering  judgment  against  a  defendant  who  was 
not  brought  into  and  did  not  appear  in  the  cause  was,  as 
appeared  by  the  files  of  the  cause,  a  mere  misprision  of  the 
clerk,  citing  Black  on  Judgments,  Sec.  157;  Seely  v.  Pelton, 
63  111.  101,  105;  Tucker  v.  Hamilton,  108  111.  464;  Terry  v. 
Trustees,  70  111.  236;  Church  v.  English,  81  111.  442;  Gillett 
v.  Booth,  95  111.  183. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

It  is  conceded  by  counsel  for  defendant  in  error  that  the 
court  below  had  no  jurisdiction  of  the  plaintiff  in  error, 
and  that  the  judgment  against  him  can  not  be  sustained. 
It  is,  however,  contended  by  defendant  in  error  that  the 
order  of  the  trial  court  amending  the  judgment  is  valid,  and 
that  there  is  therefore  nothing  for  this  court  to  consider 
and  determine.  They  insist  that  the  record  contains  no 
error. 

Clearly  the  plaintiff  in  error  was  entitled,  when  he 
brought  this  suit  in  this  court,  to  have  this  judgment  set 
aside  as  to  him.  He  had  caused  the  set.  fa.  to  be  served 
and  his  abstract  of  record  and  brief  and  argument  to  be 
prepared  and  filed  in  this  court  before  the  order  amending 
said  judgment  was  made,  or  any  notice  in  regard  to  the 
same  given  to  plaintiff  in  error  or  his  attorney,  by  defend- 
ant in  error  or  his  attorney. 

The  case  was  properly  in  this  court  and  this  court  had 
jurisdiction.  That  jurisdiction  can  not  be  ousted  by  subse- 
quent proceedings  in  the  trial  court.  In  any  and  every 
view  of  the  case  which  may  be  taken,  plaintiff  in  error  is 
entitled  to  his  taxable  costs  in  this  court,  and  he  is  entitled 
to  have  entered  by  this  court  such  order  or  judgment  as 
will  fully  protect  him  as  against  said  judgment  entered  by 
the  trial  court.  Said  Edwards  is  not  before  this  court,  and 
this  court  can  not  therefore  enter  any  judgment  as  to  him. 
He  has  excepted  to  the  entry  of  the  order  amending  said 
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judgment  and  preserved  his  objections  by  bill  of  exceptions. 
As  we  have  no  jurisdiction  to  enter  any  judgment  in  this 
case  which  would  be  binding  upon  the  only  party  who 
objects  to  the  order  of  the  Circuit  Court  amending  the  judg- 
ment record,  we  can  not  fully  protect  plaintiff  in  error  oth- 
erwise than  by  reversing  said  judgment  as  against  him. 
We  express  no  opinion  as  to  the  validity  of  said  judgment 
against  said  Edwards,  as  the  same  was  amended. 

Said  judgment  as  against  plaintiff  in  error  is  reversed. 


Lemars  Shoe  Go.  v.  The  Lemars  Shoe  Mfg.  Co.,  for  use 
of  Benjamin  Levering,  Trustee. 

1.  Corporations — Action  of  the  President  When  the  Act  of  the  Cor- 
poration.—The  action  of  the  president  of  a  corporation,  who,  being  the 
owner  of  all  but  two  shares  of  the  stock,  acts  with  the  acquiescence  of 
the  only  other  active  stockholder  and  director  in  the  manner  in  which 
all  the  business  of  the  corporation  has  been  done,  will  be  regarded 
as  the  action  of  the  corporation. 

2.  Same— When  There  are  no  Stockholders  Except  Those  Who  are 
Directors.— While  the  directors  of  an  incorporated  company  represent 
the  stockholders,  and  their  action  must  be  official  in  order  to  bind  the 
stockholders,  yet  where  there  are  no  stockholders  except  those  who  are 
directors,  and  they  assent  to  an  action,  such  as  the  assignment  of  insur- 
ance policies  to  secure  an  existing  obligation,  it  can  not  be  held  that 
such  action  is  a  fraud  upon  any  one  or  that  it  is  invalid. 

3.  Same — Authority  of  Agents  may  be  Inferred.— Authority  in  the 
agent  of  a  corporation  may  be  inferred  from  the  conduct  of  its  officers, 
or  from  their  knowledge  and  neglect  to  make  objections. 

4.  Same—  When  Existing  Liabilities  are  Presumed  to  be  Assumed. 
— Where  a  corporation  is  a  mere  continuation  of  the  same  business 
previously  transacted  by  the  same  parties,  under  a  different  name,  and 
receives  and  holds  the  property  of  such  parties,  it  must  be  presumed  to 
have  assumed  the  liabilities  with  which  said  property  was  known  to  be 
charged. 

5.  Same — Assignment  of  Insurance  Within  the  Scope  of  the  Presi- 
dent?* Authority. — The  assignment  of  insurance  policies  by  the  president 
of  a  corporation,  after  a  loss  sustained,  for  the  purpose  of  securing  a 
corporate  liability,  is  merely  a  recognition  and  payment  of  its  own  obli- 
gations and  within  the  scope  of  his  authority  as  president  of  the  corpo- 
ration. 
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6.  Same— Bower  of  the  President  to  Incur  Debts  After  the  Corporation 
has  Ceased  to  do  Business.— To  hold  that  the  president  of  a  corporation 
can  exercise  corporate  power  to  incur  debts  in  the  corporate  name  and 
impose  corporate  liability  after  the  corporate  property  has  been  destroyed 
by  fire  and  the  corporation  has  ceased  to  do  business  and  changed  its 
location,  without  any  semblance  of  corporate  authority,  would  be 
unwarrantable, 

7.  Same— Execution  of  a  Power  of  Attorney  to  Confess  Judgment 
After  the  Corporation  has  Ceased  to  do  Business. — The  execution  by 
the  president  of  a  corporation  after  it  has  ceased  to  do  business,  of  a 
power  of  attorney  to  confess  a  judgment  against  it  upon  an  obligation 
made  by  him,  is  not  within  the  scope  of  his  authority. 

8.  Same— Pou?er*  of  Officers  After  the  Corporation  Ceases  to  do 
Business. — When  a  corporation  ceases  to  do  business,  all  implied  powers 
in  its  officers  to  bind  it  by  incurring  new  obligations  are  at  an  end.  The 
president  may,  without  special  authority  from  the  board  of  directors, 
perform  all  acts  of  an  ordinary  nature,  which  by  usage  or  necessity  are 
incident  to  his  office,  and  bind  the  corporation  by  contracts  made  in  the 
usual  course  of  its  business;  but  when  the  corporation  retires  from 
business  this  authority  ceases  to  exist. 

9.  Presumptions—  When  the  Debt  for  Which  the  Note  Was  Given 
Accrued.— Where  a  note  is  executed  by  the  president  of  a  corporation 
for  a  corporate  liability,  it  must  be  presumed  in  the  absence  of  evidence 
to  the  contrary,  that  the  liability  for  which  the  note  was  given  was  con- 
tracted on  the  day  the  note  bears  date. 

10.  Confession  op  Judgments— On  Warrants  Executed  Without 
Authority. — Where  a  power  of  attorney  to  confess  a  judgment  is  exe- 
cuted by  the  president  of  a  corporation  without  authority,  a  judgment 
confessed  upon  it  is  void  and  not  merely  voidable. 

Judgment,  by  confession.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1899.  Reversed.  Opin- 
ion filed  May  15,  1900. 

Statement. — A  judgment  by  confession  was  entered  in 
the  Circuit  Court  against  the  Lemars  Shoe  Manufacturing 
Company  for  $7,350,  upon  a  judgment  note  payable  to 
Benjamin  Levering,  trustee,  signed,  "  Lemars  Shoe  Manu- 
facturing Company,  by  W.  E.  Goodrich,  Prest."  Garnishee 
summons  was  issued  against  certain  insurance  companies, 
who,  it  is  claimed,  are  indebted  to  said  "  Lemars  Shoe  Manu- 
facturing Company  "  by  reason  of  policies  of  insurance  upon 
property  of  said  company  which  had  been  destroyed  by  fire. 
These  policies  are  claimed  by  appellant  under  prior  assign- 
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ment  signed,  "  Lemars  Shoe  Mfg.  Co.,  W.  E.  Goodrich, 
Prest.,"  and  upon  being  advised  of  the  said  judgment  by  con- 
fession and  the  garnishment  proceedings,  appellant  filed  its 
petition  of  interpleader.  Appellee  replied,  denying  that 
appellant  is  the  owner  or  entitled  to  receive  any  of  the 
moneys  due  under  said  policies.  The  issue  made  by  the 
interplea  and  replication  was  submitted  to  the  court  with- 
out a  jury.  The  Circuit  Court  found  against  the  interpleader 
and  entered  judgment  in  favor  of  appellee  against  the 
garnishees  for  the  money  due  under  the  insurance  poli- 
cies. 

Burton  &  Eeichmanx,  attorneys  for  appellant. 

The  law  is  universally  well  settled  "  that  the  president 
has  no  implied  power  to  execute  a  power  of  attorney  to 
confess  judgment  against  the  corporation.  He  can  not  law- 
fully exercise  such  power  unless  it  has  been  given  to  him  by 
express  terms,  by  the  board  of  directors,"  or  impliedly  con- 
ferred by  usage  and  general  course  of  dealing.  Adams  v. 
Cross-Wood  Printing  Co.,  27  111.  App.  317. 

The  power  in  question  is  not  inherent  in  or  incident  to 
the  office  from  either  usage  or  necessity.  Stokes  v.  New 
Jersey  Pottery  Co.,  46  N.  J.  L.  237;  Thew  v.  Porcelain  Mfg. 
Co.,  5  South  Car.  (N.  S.)  415;  Freeman  v.  Plaindealer  Co., 
9  Luz.  Leg.  Reg.  37;  McMurray  v.  Oil  Co.,  33  Mo.  377. 

The  principle  upon  which  an  officer  of  a  corporation  can 
bind  it  by  making  its  promissory  notes,  with  or  without  a 
warrant  of  attorney  to  confess  judgment,  is  that  of  agency. 
An  agent  can  execute  such  contracts  only  when  authorized 
to  do  so,  but  the  fact  of  agency  appearing,  and  the  papers 
being  shown  to  have  been  duly  executed,  we  do  not  under- 
stand it  to  be  necessary,  in  the  first  instance,  that  proof  of 
the  authority  must  be  made  upon  confession  of  judgment. 
It  is  true  that  if  it  should  turn  out  that  authority  did  not 
exist,  the  judgments  would  be  void — not  because  the  proof 
of  authority  was  not  filed  with  the  clerk,  but  because  of  the 
absence  of  authority.     Snyder  Bros.  v.  Bailey,  165  111.  452. 

The  powers  of  a  president  of  a  corporation  virtute  officii 
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over  its  business  and  property  are  strictly  the  powers  of  an 
agent — powers  delegated  to  him  by  the  directors,  who  are 
the  managers  of  the  corporation,  and  the  persons  in  whom, 
as  its  representatives,  the  control  of  its  business  and  prop- 
erty is  vested.  If  the  corporation  be  organized  for  business 
purposes,  the  president  is  its  chief  executive  officer.  He 
may,  without  any  special  authority  from  its  board  of  direc- 
tors, perform  all  acts  of  an  ordinary  nature,  which,  by 
usage  or  necessity,  are  incident  to  his  office,  and  may  bind 
the  corporation  by  contracts  in  matters  arising  in  the  usual 
course  of  its  business.  To  this  extent  the  president,  in  vir- 
tue of  his  election  as  such,  becomes  the  agent  of  the  corpo- 
ration. Beyond  the  powers  which  usage  and  custom  and 
the  necessities  and  convenience  of  the  business  require  in 
the  executive  officer  of  a  corporation,  he  has  no  more  con- 
trol over  the  corporate  property  and  funds  than  any  other 
director.  Stokes  v.  The  New  Jersey  Pottery  Co.,  46  N.  J. 
L.  237. 

The  Supreme  Court  of  Iowa  has  clearly  recognized  the 
foregoing  to  be  law.  Hardin  v.  Iowa  Ky.  Co.,  78  la.  720; 
Blanding  v.  D.  I.  and  D.  Ey.  Co.,  88  la.  235;  Tempiin  v.  C. 
B.  &  P.  Ey.  Co.,  73  la.  548. 

When  the  prima  fame  presumption  of  authority  is  over- 
come by  evidence  showing  no  affirmative  authority  by  reso- 
lution of  the  board  of  directors,  or  otherwise,  then  proof  of 
implied  authority  becomes  necessary.  There  is  no  presump- 
tion of  implied  authority.  The  evidence  must  affirmatively 
disclose  it,  and  the  burden  of  proof  is  upon  the  party  assert- 
ing the  validity  of  the  judgment  note  and  the  judgment 
expressed  thereon.  This  implied  authority  may  be  con- 
ferred by  a  general  course  of  dealing  or  knowledge  and 
participation  on  the  part  of  the  directors.  Atwater  v.  Am. 
Ex.  Bank,  152  111.  605;  Chicago  Tip  &  Tire  Co.  v.  Chicago 
Nat.  Bank,  176  111.  224. 

An  assignment  of  a  corporate  claim  by  the  manager  and 
president,  with  the  knowledge  and  consent  of  directors,  is 
sufficient,  though  no  action  by  the  board  had  been  taken. 
Greig  v.  Eiordan,  99  Cal.  316. 
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See  also,  Greer  v.  Seller,  64  111.  App.  505;  L.  X.  A.  &  C. 
R.  R.  Co.  v.  Carson,  51  111.  App.  552;  151  111.  444. 

N.  H.  Hanchette  and  W.  P.  Black,  attorneys  for  appel- 
lee. 

The  law  is  now  perfectly  well  settled  that  directors  of  a 
corporation  are  trustees  for  the  stockholders,  and  in  the 
case  of  a  corporation  indebted,  they  are  trustees  not  only 
of  the  stockholders  but  for  the  creditors  of  the  corporation, 
and  as  such  trustees  the  directors  have  no  power  to  give 
away  the  corporate  property,  or  to  use  the  same  for  the 
promotion  or  advancement  of  their  own  personal  interests 
or  the  interests  of  any  one  of  them.  We  cite  in  support  of 
this  proposition,  the  following  authorities  :  Holder  v.  La 
Fayette,  B.  &  Miss.  Ry.  Co.,  71  111.  106;  Beach  v.  Miller, 
130  111.  162;  Roseboom  v.  Whittaker,  132  111.  87;  Ellis  v. 
Ward,  137  111.  509;  Atwater  v.  American  Ex.  Bank,  152  111. 
605;  Koehler  v.  Black  River  Falls  Iron  Co.,  2  Black,  (U.  S.) 
715;  Richardson's  Extr.  v.  Green,  133  U.  S.  30-43;  Fire- 
men's  Loan  &  Trust  Co.  v.  San  Diego  St.  Ry.  Co.,  45  Fed. 
Rep.  518. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Facts  material  in  consideration  of  this  case  are  as  follows : 
W.  E.  Goodrich  purchased  of  appellant  in  December,  1896, 
a  shoe  manufacturing  plant  consisting  of  land  and  build- 
ings thereon,  together  with  all  the  fixtures,  machinery,  tools 
and  material  contained  in  said  factory,  agreeing  to  pay 
$15,000  therefor.  By  the  terms  of  a  written  contract  dated 
December  12,  1896,  Goodrich  agrees  to  pay  the  purchase 
money  in  installments  of  $2,500  each,  the  first  installment 
six  months  from  that  date  and  the  others  respectively  every 
six  months  thereafter.  The  first  installment  became  due 
or  about  June  12,  1897,  but  before  it  was  paid  the  property 
was  consumed  by  fire  the  morning  of  June  13,  1897. 

The  contract  between  appellant  and  Goodrich  required 
the  latter  "either  by  himself  or  some  other  responsible  per- 
son to  put  the  factory  into  operation  within  sixty  days 
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from  its  date"  and  to  " continue  to  operate  the  same  until 
all  payments  have  been  made,"  etc.  Accordingly  Goodrich 
was  given  possession  of  the  plant  and  other  property  about 
January  10, 1897,  and  February  1,  1897,  before  the  expira- 
tion of  the  sixty  days,  caused  a  corporation  to  be  organized 
under  the  laws  of  Iowa,  called  "  The  Lemars  Shoe  Manu- 
facturing Company,"  to  which  he  turned  over  the  plant 
and  other  property  acquired  from  appellant,  including  mis- 
cellaneous material  of  the  value  of  $6,000  or  $7,000.  The 
amount  of  the  capital  stock  was  fixed  at  $50,000,  repre- 
sented by  500  shares,  each  of  the  par  value  of  $100.  Good- 
rich took  498  of  the  shares,  which  were  supposed  to  be 
fully  paid  for  by  the  transfer  of  the  property  referred  to. 
Of  the  remaining  two  shares  one  was  issued  to  Jacob  C. 
McClanahan,  and  another  is  said  to  have  been  issued  to  a 
person  designated  as  W.  M.  Smith.  McClanahan  was  an 
employe  of  Goodrich,  who  says  he  "  personally  hired  him 
to  go  there  on  a  salary."  McClanahan  states  that  he  paid 
in  cash  the  par  value  of  his  one  share  of  stock,  although  not 
very  clear  as  to  how  or  when  such  payment  was  made. 
Smith,  the  alleged  holder  of  the  other  share,  who  was 
appointed  vice-president,  and  one  of  the  three  directors 
of  the  corporation,  the  others  being  Goodrich  and  Mc- 
Clanahan, was  never  in  Lemars,  never  attended  a  meet- 
ing of  the  stockholders  or  directors,  was  never  seen  by 
his  fellow-director,  McClanahan,  who  was  the  secretary, 
and  is  called  by  Goodrich  in  his  testimony,  "a  purely  ficti- 
tious person,  for  the  purpose  of  making  up  the  stockholders 
and  the  directors  of  the  corporation,"  although  he  after- 
ward says,  "  Mr.  Smith  was  a  real  man."  He  testifies,  how- 
ever, that  he  don't  know  where  Smith  resided,  what  his 
business  was,  nor  how  he  paid  for  his  stock.  The  new  cor- 
poration, in  the  language  of  its  secretary,  "stepped  right 
into  the  shoes  of  Goodrich  and  continued  the  business  with- 
out any  changes  so  far  as  the  conduct  of  the  business  was 
concerned."  Goodrich  says  that  u  in  the  transactions  of  the 
corporation  with  the  outside  world  he  (McClanahan)  was 
my  representative  of   his  part  of   the  business."    It  thus 
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appears  that  the  new  corporation,  to  all  practical  intents 
and  purposes  was  Goodrich  himself,  carrying  on  the  busi- 
ness under  the  corporate  name. 

When  the  corporation  was  organized,  Goodrich  procured 
the  insurance  in  question,  together  with  other  insurance,  in 
the  name  of  the  corporation,  and  also  certain  policies  in  his 
own  name,  in  the  latter  of  which  the  loss,  if  any,  was  by 
the  terms  of  the  policies  payable  to  appellant.  This  latter 
insurance  appears  to  have  been  taken  in  compliance  ,with 
a  provision  of  the  contract  for  purchase  which  required 
$6,000  of  insurance  to  ber  made  so  payable  to  appellant  as 
its  interest  should  appear. 

The  morning  of  June  13,  1897,  th*plant  of  the  new  cor- 
poration was  destroyed  by  fire,  and  as  Goodrich  testifies, 
'*  upon  the  destruction  of  the  plant  the  business  came  to  an 
end  in  Lemars.  My  property  was  gone  and  I  didn't  conduct 
the  business  any  further  at  Lemars." 

The  day  after  the  fire  the  following  instrument  was  exe- 
cuted : 

u  Lemars,  Ia.,  June  14,  1897. 
"To  agents  of  insurance  companies  holding  risks  on  our 
property  at  Lemars,  Iowa : 

"  Wehereby  sell,  assign  and  transfer  to  the  Lemars  Shoe 
Co.,  individual  policies  on  our  building,  stock  and  machinery 
to  the  amount  of  $13,500,  including  this  made  payable  to 
the  Lemars  Shoe  Co.  direct.  These  policies  to  be  selected 
by  the  Lemars  Shoe  Co.  and  myself,  and  the  Lemars  Shoe 
Co.  to  make  no  claim  on  any  other  policy,  whether  these 
policies  selected  are  paid  in  full  or  not.  If  policies  are  paid 
in  full  $250  to  be  refunded  by  the  Shoe  Co. 

Lemars  Shoe  Mfg.  Co., 

W.  E.  Goodrich,  Prest." 
W.  E.  Goodrich  : 

"  We  agree  to  the  above. 

Lemars  Shoe  Co., 

By  M.  A.  Moore,  Prest." 

Goodrich  testifies  that  no  express  authority  was  granted 
by  the  board  of  directors  for  assigning  these  policies. 

Two  days  later  the  selection  of  policies  was  made.  They 
are  seven  in  number,  each  for  the  sum  of  $1,000,  and  they 
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were  assigned  "  for  the  purpose  of  paying  the  Lemars  Shoe 
Company  what  was  owing  to  them  on  account  of  the  sale  of 
the  factory  and  stock  on  hand."  Upon  the  back  of  each 
policy  is  an  assignment  bearing  the  signature,  "  Lemars  Shce 
Mfg.  Co.,  W.  E.  Goodrich,  Prest."  In  one  case  the  form  is 
••  By  W.  E.  Goodrich,  Prest.,"  and  in  another  the  signature 
has  a  scroll  attached  with  the  letters  (L.  S.)  indicating  a 
seal.  The  policies  in  controversy  were  turned  over  to 
appellant,  the  loss  was  adjusted,  the  companies  agreed  to 
pay  fifty  cents  upon  a  dollar,  and  in  due  time  drafts  for 
that  purpose  were  delivered  by  the  companies  to  Goodrich 
apparently  for  transmission  to  appellant.  They  were  still 
in  his  hands  or  the  hands  of  his  representative  when  these 
proceedings  were  instituted,  apparently  with  his  conniv- 
ance. 

It  is  first  contended  by  appellee's  counsel  that  the  assign- 
ment to  appellant  of  said  policies  so  selected  was  made  in 
payment  of  the  individual  debt  of  Goodrich,  and  not  having 
been  expressly  authorized  by  the  board  of  directors  of  the 
corporation  was  invalid. 

That  there  was  no  formal  authorization  at  a  regularly 
called  meeting  of  a  board  of  directors  is  conceded.  But  it 
is  equally  true  that  no  such  formal  meetings  were  called 
for  the  transaction  of  any  of  the  corporate  business.  The 
only  stockholders  and  directors  whoever  appeared  or  acted 
in  any  manner  at  any  time  for  the  corporation  were  Good- 
rich, the  president,  and  McClanahan,  the  secretary.  They 
held  all  the  stock  and  all  the  offices,  if  we  except  Smith, 
whom  the  evidence  tends  to  show  is  a  mythical  personage. 
There  was  one  meeting  of  the-  stockholders,  Goodrich  and 
McClanahan,  to  elect  directors,  at  the  time  the  corporation 
was  formed.  There  was  one  meeting  of  the  directors,  Good- 
rich and  McClanahan,  held  at  or  about  the  same  time.  If 
there  were  ever  any  other  meetings  formally  held,  there  is 
no  evidence  of  it  in  this  record  worth  considering.  At  this 
directors'  meeting,  the  by-laws,  consisting  of  four  short  sec- 
tions, were  adopted.  The  first  of  these  provides  that  the 
corporate  powers  shall  be  exercised  by  a  board  of  three 
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directors,  two  of  whom  shall  constitute  a  quorum,  "and  all 
business  transacted  by  said  quorum  shall  be  as  binding  on 
this  corporation  as  if  each  and  every  director  was  present." 
Goodrich  testifies  that  as  president,  he  "  had  the  general 
management  and  control  of  the  business;"  that  he  "  desig- 
nated the  policies  of  the  company  and  the  business  it  should 
do,  the  character  of  the  business,  purchases  it  should  make, 
and  everything  of  that  character." 

We  agree  with  appellant's  counsel  that  the  preponder- 
ance of  the  evidence  and  the  surrounding  circumstances 
tend  to  show  that  McClanahan  was  present  part  of  the  time, 
at  least  when  the  transfer  of  the  policies  was  agreed  to, 
and  that  the  assignment  was  made  with  his  knowledge  and 
at  least  implied  assent.  He  now  says  that  he  formally 
refused  his  consent  but  it  is  difficult  to  credit  his  testimony 
in  this  respect,  and  he  is  expressly  contradicted  by  pre- 
ponderating evidence.  His  position  was  practically  that 
of  Goodrich's  employe.  The  latter  himself  testifies  that 
McClanahan  was  not  asked  to  take  any  active  part  in  the 
transaction,  and  indicates  quite  clearly  that  he  was  not 
regarded  as  a  factor  of  any  importance  except  in  such  mat- 
ters as  were  intrusted  to  him  by  Goodrich.  The  latter 
conducted  the  affairs  of  the  company  as  he  saw  fit,  and 
McClanahan  as  his  employe  acquiesced.  Such  was  the 
uniform  course  of  the  business.  If  the  latter  as  a  director 
objected  to  the  assignment  at  all,  he  certainly  never  pro- 
tested to  the  insurance  companies,  nor  objected  to  their 
settling  with  appellant,  as  the  assignment  contemplated. 
He  admits  that  he  knew  what  was  going  on.  The  trans- 
fer was  not  hastily  consummated.  The  policies  were  left 
in  the  hands  of  Goodrich  for  some  days  afterward,  and 
deliberately  returned  by  him.  There  is  no  satisfactory  evi- 
dence that  the  assignment  was  forced  or  that  there  was 
any  controversy  whatever,  and  it  must  be  borne  in  mind 
that  the  stockholders  are  not  attacking  the  transaction. 
The  objection  comes  from  a  stranger  claiming  to  be  a  sub- 
sequent creditor. 

We  must  regard  the  action  of  the  president,  the  owner 
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of  all  but  two  shares  of  the  stock,  and  acting  with  the 
acquiescence  of  the  only  other  active  stockholder,  and 
director  in  the  manner  in  which  all  the  business  of  the 
concern  was  done,  as  the  action  of  the  corporation. 

"  Whilst  the  directors  of  an  incorporated  company  repre- 
sent the  stockholders,  and  their  action  must  be  an  official 
action  to  bind  the  stockholders,  yet  where,  as  here,  there 
are  no  stockholders  excent  those  who  are  directors  and  they 
assent  to  a  contract  of  this  character,  it  can  not  be  held 
that  such  a  contract  is  a  fraud  on  any  one  or  that  the  same 
is  invalid."     Pain  v.  Farson,  179  111.  193. 

In  Sherman  v.  Fitch,  98  Mass.  59,  it  is  said  : 

"  It  is  not  necessary  that  the  authority  (to  execute  a  mort- 
gage in  behalf  of  the  corporation)  should  be  given  by  formal 
vote.  Such  an  act  by  the  president  and  general  manager 
of  the  business  of  the  corporation  with  the  knowledge  and 
concurrence  of  the  directors  or  with  their  subsequent  and 
long  continued  acquiescence  may  properly  be  regarded  as 
the  act  of  the  corporation.  Authority  in  the  agent  of  a 
corporation  may  be  inferred  from  the  conduct  of  its  officers 
or  trom  their  knowledge  and  neglect  to  make  objections,  as 
well  as  in  the  case  of  individuals." 

But  it  is  urged  that  the  assignment  was  made  in  payment 
of  the  individual  debt  of  Goodrich.  It  is  true,  doubtless, 
that  the  obligations  in  question  were  made  by  Goodrich  in 
his  own  name  before  incorporation.  But  the  incorporation 
was  not  inconsistent  with  the  contract  of  purchase  made 
with  appellant.  By  the  instrument  Goodrich  agreed  u  either 
by  himself  or  some  other  person"  to  put  the  factory  in 
operation  within  sixty  days  and  to  "continue  to  operate  the 
same  until  all  payments  have  been  made."  It  was  with 
knowledge  of  this  agreement  that  Goodrich  as  an  individual 
immediately  thereafter  transferred,  and  Goodrich  as  presi- 
dent and  McClanahan  as  secretary  of  the  corporation  and 
owners  of  its  stock,  received  the  property  bought  under  the 
said  contract.  It  can  not  be  disputed  that  the  corporation 
was  a  mere  continuation  of  the  same  business  by  the  same 
parties,  under  a  different  name.  The  corporation  under 
such  circumstances  must  be  held  to  have  received  and  to 
hold  the  property  thus  acquired  from  appellant  subject  to 
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the  payment  of  the  debt  with  which  it  was  known  to  be 
charged.  Having  absorbed  the  property,  the  corporation 
must  be  presumed  to  have  assumed  the  liabilities  thereon. 
The  assignment  was  intended  apparently  to  transfer  money 
due  the  corporation  upon  the  very  property  it  had  acquired 
from  appellant.  To  have  retained  this  money  for  other 
purposes  would  have  been  to  perpetrate  a  fraud  upon  appel- 
lant under  cover  of  the  corporate  name.  The  assignment 
of  the  policies  by  the  corporation  was  merely  a  recognition 
and  payment  of  its  own  obligation,  and  the  transfer  was 
within  the  scope  of  the  president's  authority.  Authorities 
in  accordance  with  the  foregoing  views  are  Hibernia  Ins. 
Co.  v.  St.  L.  &  N.  O.  T.  Co.,  13  Fed.  Rep.  516;  Reed  Bros, 
v.  First  Nat.  Bank,  64  N.  W.  (Neb.)  701;  Grenell  v.  Detroit 
Gas  Co.,  70  N.  W.  (Mich.)  413. 

It  is  conceded  that  the  judgment  note  for  $7,100  upon 
which  the  judgment  by  confession  was  entered,  which  is 
the  foundation  of  the  proceedings  against  the  garnishees, 
was  executed  by  Goodrich  alone,  without  any  pretense  of 
authority  from  other  stockholders  or  directors  of  the  Shoe 
Manufacturing  Company.  It  is  contended  by  appellant 
that  the  judgment  obtained  on  this  note  is  void. 

The  note  was  executed  by  Goodrich,  and  is  dated  October, 
26,  1897,  more  than  four  months  after  the  corporation  pur- 
porting to  be  its  maker  had  lost  all  its  property  by  the  fire 
and  had  ceased  to  do  the  business  for  which  it  was  created. 
The  judgment  by  confession  was  entered  November  4th 
following.  Goodrich  testifies  that  he  returned  to  Chicago 
after  the  fire  at  Lemars.  He  states  that  he  "  did  business 
in  Chicago  under  the  name  of  Lemars  Shoe  Manufacturing 
Company,"  and  says  that  McClanahan  was  engaged  in  busi- 
ness with  him  there  "  till  we  stopped  business."  If  the 
abstract  is  correct  in  this  respect,  and  it  is  not  questioned, 
Goodrich  does  not  clearly  assert  that  the  Lemars  Shoe  Mfg. 
Co.,  as  a  corporation,  resumed  business  after  the  fire  any- 
where, although  he  implies  that  it  did.  His  testimony  is 
that  he  himself  did  business  under  that  name,  and  it  is  evi- 
dent that  the  business  carried  on  in  Chicago  was  a  new  and 
purely  individual  business  conducted  by  and  for  himself. 
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In  this  he  does  not  appear  to  have  been  successful  and  at 
the  request  of  his  own  attorney,  who  says  he  had  received 
claims  for  collection  purporting  to  be  against  the  old  cor- 
poration, Goodrich  executed  the  judgment  note  in  ques- 
tion, which  it  is  now  sought  to  enforce,  out  of  money  due 
from  the  policies  assigned  and  transferred  to  appellant 
more  than  four  months  before.  The  record  is  silent  as  to 
when  and  how  or  by  whom  the  debt  supposed  to  be  repre- 
sented by  the  note  was  contracted.  The  only  competent 
evidence  that  any  such  debt  exists  for  which  the  corpora- 
tion is  liable,  is  the  note  itself.  If  this  is  to  be  considered 
a  liability  of  the  corporation,  it  must  be  presumed  in  the 
absence  of  evidence  to  the  contrary  to  have  been  contracted 
October  27,  1897,  the  day  of  its  date.  But  at  this  time  the 
corporation  as  such,  had  ceased  doing  business.  Goodrich 
says :  "  The  corporation  continued  in  business  from  Febru- 
ary 4, 1897,  to  June  12, 1897.  The  business  was  terminated 
because  of  the  loss  of  the  entire  plant  by  fire."  The  books 
of  the  concern  disappeared  shortly  after  the  fire,  and  Good- 
rich says  he  "  never  had  any  cause  to  search  for  them,"  and 
that  "  after  the  fire  when  we  continued  business  in  Chi- 
cago we  opened  up  new  books,"  and  he  does  not  know 
where  even  these  books  are.  But  if  the  business  termi- 
nated as  he  says  it  did,  June  12th,  because  of  the  loss  of  the 
entire  plant  and  property  of  the  corporation  by  fire,  some 
explanation  is  due  from  appellee,  of  the  ground  upon  which 
he  bases  his  claim  to  hold  the  corporation  liable  on  a  debt 
contracted  apparently  long  after  the  corporation  had  ceased 
business. 

It  does  not  appear  that  "the  Iowa  corporation,  organized 
as  it  was  to  carry  on  a  manufacturing  business  in  that 
State,  ever  took  any  corporate  action  to  change  its  busi- 
ness from  manufacturing,  to  "  bujnng  and  selling  shoes " 
and  conducting  a  "  wholesale  commission  boot  and  shoe 
company,"  in  Chicago.  Its  articles  of  incorporation  re- 
quired that  its  principal  place  of  business  should  be  at  Le- 
mars, Iowa.  But  it  had  no  place  of  business  there  after  the 
fire.     In  the  conduct  of  his  business  at  Chicago,  Goodrich 
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testifies :  "  I  bought  the  goods  and  sold  them  again."  "  I 
had  a  place  of  business  here  in  Chicago  at  which  the  Le- 
mars Shoe  Manufacturing  Company  was  doing  business." 
This  alleged  change  in  location  and  business  was  made 
without  any  action  of  stockholders  or  directors,  and  with- 
out a  semblance  of  corporate  action.  To  hold  that  Good- 
rich as  president  could  thus  exercise  the  corporate  power  to 
incur  debts  in  the  corporate  name  and  impose  corporate 
liability,  would  be  unwarrantable. 

Unlike  the  transfers  of  the  policies  to  appellant  in  pay- 
ment of  an  existing  debt,  while  the  company  was  still  con- 
ducting its  affairs,  the  execution  of  a  power  of  attorney  to 
confess  a  judgment  against  the  company  on  an  obligation 
made  by  Goodrich  in  the  name  of  the  corporation,  after  it 
had  ceased  business,  was  not  within  the  scope  of  his  author- 
ity. When  the  corporation  ceased  to  carry  on  its  business, 
all  implied  power  in  its  officers  to  bind  it  by  incurring  new 
obligations  was  at  an  end.  The  president  may,  without 
special  authority  from  a  board  of  directors,  perform  all  acts 
of  an  ordinary  nature,  which  by  usage  or  necessity  are 
incident  to  his  office,  and  bind  the  corporation  by  contracts 
made  in  the  usual  course  of  its  business.  But  when  it 
retired  from  business  this  authority  no  longer  continued. 
See  Stokes  v.  The  New  Jersey  Pottery  Co.,  46  N.  J.  L.  237; 
Adams  v.  Cross-Wood  Printing  Co.,  27  111.  App.  313. 
Thereafter  Goodrich  could  not  carry  the  corporation  with 
him  over  the  country  and  set  it  up  and  put  it  in  motion  to 
suit  his  own  convenience,  without  any  pretense  of  corporate 
action. 

Having  been  executed  by  Goodrich  without  authority, 
the  power  of  attorney  to  confess  this  judgment  was  void, 
and  therefore  the  judgment  based  thereon  was  also  void. 
The  court  had  no  jurisdiction  to  enter  judgment  against  a 
party  not  brought  in  by  service  of  process,  unless  it  was 
conferred  by  the  warrant  of  attorney;  and  if  that  conferred 
no  jurisdiction  none  existed,  and  the  judgment  is  void,  not 
merely  voidable.  And  this  is  true,  notwithstanding  the 
juJgment  was  perhaps  prim*  facie  valid,  and  would  have 
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been,  even  without  the  corporate  seal  attached  to  the  war- 
rant of  attorney.  Snyder  v.  Bailey,  165  111.  447  (453). 
But  the  facts  in  evidence  rebut  the  presumption  of  authority 
to  execute  either  the  note  or  the  power  of  attorney,  and  of 
these  facts  appellee  and  his  attorney  appear  to  have  had 
full  notice.  "It  is  one  of  the  elements  of  a  prima  facie 
case,  that  it  is  qubject  to  be  rebutted  and  destroyed  by  evi- 
dence to  the  contrary.1'  Joliet  Electric  L.  &  P.  Co.  v. 
Ingalls,  23  111.  App.  45  (53). 

The  judgment  of  the  Circuit  Court  must  be  reversed,  but 
the  cause  will  not  be  remanded.    Reversed. 


Edward  0.  Towne  and  John  L.  Mowatt  v.  The  People  oi 
the  State  of  Illinois. 

1.  Indictments— For  Statutory  Offenses,  Sufficiency  of. —The  rule 
that  it  is  sufficient  to  charge  a  statutory  offense  in  the  language  of  the 
statute,  is  Rubject  to  qualification.  Whether  in  any  case  it  is  enough 
that  the  indictment  is  merely  framed  in  the  words  of  the  statute,  must 
depend  upon  whether  the  words  of  the  statute  so  particularize  the 
offense  as  by  their  use  alone  to  notify  the  accused  of  the  precise  offense 
charged  upon  him. 

2.  Same— When  the  Words  of  the  Statute  are  Sufficient— It  is  suffi- 
cient to  frame  an  indictment  in  the  words  of  the  statute  in  all  cases 
where  the  statute  so  far  individuates  the  offense  that  the  offender  has 
proper  notice,  from  the  mere  adoption  of  the  statutory  terms,  what  the 
offense  he  is  to  be  tried  for  really  is. 

3.  Statutory  Offenses— Sufficiency  of  the  Indictment .-—It  is  no 
more  allowable,  under  a  statutory  charge,  to  put  a  defendant  on  trial 
without  a  specification  of  the  offense,  than  it  would  be  under  a  common 
law  charge. 

4.  Same— Indict  ments  for— Construction  of  the  Statute  .—Section  408 
of  the  Criminal  Code,  providing  that  every  indictment  or  accusation  of 
the  grand  jury  shall  be  deemed  sufficiently  technical  and  correct,  which 
states  in  the  terms  and  language  of  the  statute  creating  offense,  or  so 
plainly  that  the  nature  of  the  offense  may  be  easily  understood  by  the 
jury,  relates  to  matters  of  form  and  not  to  the  substantial  requirements 
of  the  indictment. 

5.  Statutes— Sufficiency  of  Indictments  Under. — Where  the  lan- 
guage of  a  statute  sufficiently  describes  the  acts  constituting  an  offense, 
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no  more  is  required  in  framing  an  indictment  under  it  than  to  employ 
the  words  of  the  statute;  but  when  the  statute  does  not  describe  acts,  the 
indictment  must  set  them  forth. 

6.  Conspiracy— Sufficient  Indictment— An  indictment  under  section 
40  of  the  Criminal  Code,  which  charges  that  the  defendants  unlawfully, 
etc.,  did  conspire  and  agree  together  to  then  and  there  falsely  represent 
and  state  to  certain  members  and  shareholders,  the  names  of  whom  are 
to  said  jurors  unknown,  of  the  Lumberman's  Building  and  Loan  Associ- 
ation, then  and  there  a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  said  State  of  Illinois,  for  the  purpose  of  getting 
nine  or  more  members  and  shareholders  of  the  said  Building  and  Loan 
Association  to  join  in  a  petition  and  file  the  same  in  the  Circuit  Court  of 
said  Cook  county,  praying  for  a  receiver  to  be  appointed  for  the  said 
Building  and  Loan  Association,  that  the  said  association  was  then  and 
there  insolvent,  with  the  fraudulent  and  malicious  intent  then  and 
there  wrongfully  and  wickedly  to  injure  the  business  and  property  of 
the  said  Building  and  Loan  Association,  is  sufficient  to  sustain  a  convic- 
tion for  the  offense  charged. 

7.  Evidence— 0/  Prior  Offenses*  in  Criminal  Cases.— In  a  prosecu- 
tion against  two  defendants  for  a  conspiracy  to  injure  a  building  and 
loan  association,  evidence  of  the  commission  of  a  similar  offense  by 
one  of  the  defendants  is  not  admissible. 

8.  Same— Of  other  Offenses.— ThG  rule  which  excludes  upon  the  trial 
for  one  offense,  evidence  of  other  and  distinct  offenses,  recognizes  an 
exception  in  cases  where  it  is  necessary  to  show  such  other  offenses  for  the 
purpose  of  proving  knowledge  or  intent  in  the  commission  of  the  offense 
for  which  the  trial  is  had;  and  when  the  offered  offense  tends  to  prove 
the  charge  in  the  indictment,  the  mere  fact  that  it  may  tend  to  prove 
the  commission  of  another  crime  does  not  render  it  inadmissible. 

9.  Same — Of  other  Offenses  When  Not  Admissible.— Where  the  evi- 
dence only  tends  to  show  the  commission  of  another  crime,  and  for  that 
reason  makes  it  probable  that  the  accused  may  have  committed  the 
offense  charged  in  the  indictment,  its  admission  is  erroneous. 

10.  Variance— Proofs  Must  Correspond  tnth  the  Allegations  of  the 
Indictment.— An  allegation  in  an  indictment  for  a  conspiracy,  describing 
a  report  as  sworn  to  by  the  secretary  of  a  building  and  loan  association 
on  the  twelfth  day  of  January,  1898,  is  not  sustained  by  the  introduc- 
tion of  a  report  sworn  to  on  the  thirteenth  day  of  January. 

11.  Criminal  Law— Application  of  the  Indeterminate  Sentence  Act. 
— The  provisions  of  the  indeterminate  sentence  act  do  not  apply  to .  the 
offense  of  conspiracy,  under  section  46  of  the  Criminal  Code,  providing 
for  the  punishment  of  persons  convicted  by  imprisonment  in  the  peni- 
tentiary or  by  a  fine,  or  both. 

12.  Crimes— Felonies  and  Misdemeanors. — Where  an  offense  is  pun- 
ishable by  imprisonment  in  the  penitentiary,  or  by  a  fine  only,  it  is  only 
a  misdemeanor,  and  the  provisions  of  the  indeterminate  sentence  act  do 
not  apply. 

13.  Bill  of  Particulars— In  Criminal  Cases.— A  person  indicted 
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under  section  46  of  the  Criminal  Code  for  a  conspiracy,  is  entitled,  upon 
proper  application,  to  a  bill  of  particulars. 

Indictment,  for  a  conspiracy.  Error  to  the  Criminal  Court  of  Cook 
County;  the  Hon.  Frank  Basra,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1899.  Reversed  and  remanded.  Opinion 
filed  May  10,  1900.    Rehearing  denied. 

Statement. — At  the  June,  1898,  term  of  the  Criminal 
Court  of  Cook  County,  the  grand  jury  returned  an  indict- 
ment against  plaintiffs  in  error,  Edward  O.  Towne  and  John 
L.  Mowatt,  which  indictment  consists  of  seven  counts,  and 
is  substantially  as  follows : 

"  The  first  count  presents  that  plaintiffs  in  error  on  the 
first  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-eight,  in  said  county  of  Cook,  in  the 
State  of  Illinois  aforesaid,  unlawfully,  fraudulently,  mali- 
ciously, wrongfully  and  wickedly  did  conspire  and  agree 
together  to  then  and  there  falsely  represent  and  state  to 
certain  members  and  shareholders,  the  names  of  whom  are 
to  said  jurors  unknown,  of  the  Lumberman's  Building  and 
Loan  Association,  then  and  there  a  corporation  organized 
under  and  by  virtue  of  the  laws  of  the  said  State  of  Illinois, 
for  the  purpose  of  getting  nine  or  more  members  and  share- 
holders of  the  said.  The  Lumberman's  Building  and  Loan 
Association,  a  corporation  as  aforesaid,  to  join  in  a  petition 
and  file  the  same  in  the  Circuit  Court  of  said  Cook  County, 
praying  for  a  receiver  to  be  appointed  for  said,  The  Lum- 
berman's Building  and  Loan  Association,  a  corporation  as 
aforesaid,  that  the  said,  The  Lumberman's  Building  and 
Loan  Association,  a  corporation  as  aforesaid,  was  then  and 
there  insolvent,  and  that  the  annual  detailed  statement  and 
report  of  the  assets  of  the  said,  The  Lumberman's  Build- 
ing and  Loan  Association,  a  corporation  as  aforesaid,  is  as 
follows : 

Assets. 

Loan  (real  estate) $219,100.00 

Loans  (stock) 30,618.90 

Real  estate 70,193.68 

Pweal  estate  sold  (bal.  due) 17,278.77 

Interest  and  premium  (accrued  and  unpaid) 8,073.27 

Advanced  for  insurance  and  taxes  and  foreclos- 
ure and   expenses 5,100.30 

Furniture  and  fixtures 200.00 

on  hand  December  81, 1S97 2,429.27 

$352,994.19 
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Of  the  condition  of  the  said  Lumberman's  Building  and 
Loan  Association,  a  corporation  as  aforesaid,  at  the  close  of 
business  on  the  31st  day  of  December  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-seven,  made 
by  one  Edwin  E.  Hooper,  secretary  of  the  said,  The  Lum- 
berman's Building  and  Loan  Association,  a  corporation  as 
aforesaid,  and  sworn  to  by  the  said  Edwin  E.  Hooper,  sec- 
retary as  aforesaid,  on  the  12th  day  of  January  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-eight, 
before  one  Henry  M.  Hardner,  a  notary  public  in  and  for 
said  Cook  countv,  Illinois,  and  certified  "to  by  one  Harry  C. 
Jackson,  one  J.  W.  Rhodes,  whose  first  name  is  to  the  said 
jurors  unknown,  and  one  H.  M.  Nixon,  whose  first  name  is 
to  the  said  jurors  unknown,  members  of  the  said,  The  Lum- 
berman's Building  and  Loan  Association,  a  corporation  as 
aforesaid,  and  at  the  time  of  such  certification  not  officers  of 
said,  The  Lumberman's  Building  and  Loan  Association,  a 
corporation  as  aforesaid,  and  thereafter  said  certification 
filed  by  said  Edwin  E.  Hooper,  secretary  as  aforesaid,  with 
the  auditor  of  public  accounts  of  said  State  of  Illinois  was 
false  and  untrue,  and  that  the  said  statement  of  assets  so 
filed  with  said  auditor  of  public  accounts  gave  false,  fictitious 
and  exaggerated  value  of  the  assets  of  the  said,  The  Lum- 
berman's Building  and  Loan  Association,  a  corporation  as 
aforesaid,  a  more  particular  description  of  which  are  to  the 
said  jurors  unknown,  and  that  the  true  value  of  said  assets 
so  mentioned  in  said  statement  of  assets  so  filed  with  said 
auditor  of  public  accounts  were,  at  the  time  said  statement 
was  so  filed  with  said  auditor  of  public  accounts,  much  less 
in  amount  than  the  value  of  said  assets  as  named  in  said 
statement,  with  the  fraudulent  and  malicious  intent  then 
and  there  wrongfully  and  wickedly  to  injure  the  business 
of  the  said,  The^  Lumberman's  Buifding  Association,  a  cor- 
poration as  aforesaid. 

And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  further 
presents  that  said,  The  Lumberman's  Building  and  Loan 
Association,  a  corporation  as  aforesaid,  was  not  then  and 
there  insolvent,  and  that  said  statement  and  report  of  the 
assets  of  The  Lumberman's  Building  and  Loan  Association, 
a  corporation  as  aforesaid,  as  filed  with  the  auditor  of 
public  accounts  as  aforesaid,  were  not  false  and  untrue,  and 
that  said  statement  of  assets  so  filed  with  said  auditor  of 
public  accounts  as  aforesaid,  did  not  give  false,  fictitious 
and  exaggerated  values  of  the  assets  of  the  said,  The  Lumber- 
man's Building  and  Loan  Association,  a  corporation  as 
aforesaid,  and  that  the  true  value  of  said  assets  were  not 
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less  in  amount  than  the  value  of  said  assets,  as  named  in 
said  statement,  as  they,  the  said  Edward  O.  Towne  and 
said  John  L.  Mowatt,  then  well  knew,  and  contrary  to  the 
statute  and  against  the  peace  and  dignity  of  the  same, 
People  of  the  State  of  Illinois." 

The  second  and  third  counts  do  not  vary  in  any  essential 
matter  from  the  first,  except  that  the  time  of  the  offense  is 
laid  at  March  1,  1898,  instead  of  June  1st,  as  in  the  first 
count,  and  that  each  of  the  two  latter  counts  alleges  that 
the  false  statements  alleged  were  made  with  intent,  then 
and  there  wrongfully  and  wickedly,  to  injure  the  business 
(in  one  count)  and  the  property  (in  the  other  count)  of  The 
Lumberman's  Building  and  Loan  Association. 

The  fourth  count  presents  that  plaintiff  in  error,  on  the 
first  day  of  March,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  ninety-eight,  in  said  county  of  Cook,  in 
the  State  of  Illinois  aforesaid,  unlawfully,  fraudulently, 
maliciously,  wrongfully  and  wickedly  did  conspire  and 
agree  together  to  then  and  there  falsely  represent  and  state 
to  certain  members  and  shareholders,  the  names  of  whom 
are  to  said  jurors  unknown,  of  The  Lumberman's  Building 
and  Loan  Association,  then  and  there  a  corporation,  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the 
said  State  of  Illinois,  for  the  purpose  of  getting  nine  or 
more  members  and  shareholders  of  said,  The  Lumberman's 
Building  and  Loan  Association,  a  corporation  as  aforesaid, 
to  join  in  a  petition  and  file  the  same  in  the  Circuit  Court 
of  said  Cook  county,  praying  for  a  receiver  to  be  appointed 
for  said,  The  Lumberman's  Building  and  Loan  Association 
a  corporation  as  aforesaid,  that  the  said,  The  Lumberman's 
Building  and  Loan  Association,  a  corporation  as  aforesaid, 
was  then  and  there  insolvent,  with  the  fraudulent  and 
malicious  intent,  then  and  there  wrongfully  and  wickedly, 
to  injure  the  business  and  property  of  said,  The  Lumber- 
man's Building  and  Loan  Association,  a  corporation  as 
aforesaid,  and  the  jurors  aforesaid  on  their  oaths  aforesaid, 
further  present  that  The  Lumberman's  Building  and  Loan 
Association,  a  corporation  as  aforesaid,  was  not  then  and 
there  insolvent,  as  they,  the  said  Edward  O.  Towne  and  said 
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John  L.  Mowatt,  then  well  knew,  contrary  to  the  statute 
and  against  the  peace  and  dignity  of  the  same,  People  of  the 
State  of  Illinois. 

The  fifth,  sixth  and  seventh  counts  are  alike  in  sub- 
stance; each  presenting  the  charge  in  the  language  of  the 
statute. 

The  fifth  presents  that  plaintiffs  in  error,  on  the  first  day 
of  March,  in  the  year  of. our  Lord,  one  thousand  eight  hun- 
dred and  ninety-eight,  in  said  county  of  Cook,  in  the  State 
of  Illinois  aforesaid,  unlawfully,  fraudulently,  maliciously, 
wrongfully  and  wickedly  did  conspire  and  agree  together, 
with  the  fraudulent  and  malicious  intent,  then  and  there 
wrongfully  and  wickedly,  to  injure  the  business  and  prop- 
erty of  The  Lumberman's  Building  and  Loan  Association, 
then  and  there  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Illinois,  contrary 
to  the  statute  and  against  the  peace  and  dignity  of  the  same, 
People  of  the  State  of  Illinois. 

A  motion  was  made  by  the  plaintiffs  in  error  to  quash  the 
indictment  and  each  count  thereof,  which  was  overruled. 

A  motion  was  also  made  by  plaintffs  in  error  for  a  rule 
npon  the  State  to  file  a  bill  of  particulars,  which  motion 
was  overruled.  A  motion  was  also  made  by  plaintiffs  in 
error  for  a  rule  requiring  the  State  to  elect  between  the 
counts  of  the  indictment,  and  this  motion  was  overruled. 

Pleas  of  not  guilty  were  entered.  The  cause  was  tried 
and  a  verdict  rendered  finding  the  plaintiffs  in  error  guilty 
of  conspiracy,  as  charged,  and  fixing  the  punishment  of 
Towne  at  imprisonment  and  a  fine,  and  the  punishment  of 
Mowatt  at  a  fine  only. 

The  verdict  as  to  Towne  was  in  the  form  following: 

"  We,  the  jury,  find  the  defendant,  Edward  O.  Towne, 
guilty  of  conspiracy  in  manner  and  form  charged  in  the 
indictment,  and  we  fix  the  punishment  of  the  said  defendant, 
Edward  O.  Towne,  at  imprisonment  in  the  penitentiary  and 
a  fine  of  fifteen  hundred  dollars  ($1,500). 

And  we  further  find  from  the  evidence  that  the  defend- 
ant Edward  O.  Towne,  is  not  between  the  ages  of  ten  and 
twenty-one  years,  but  is  about  the  age  of  thirty-eight 
years." 
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At  the  trial  evidence  was  proffered  by  the  State  and 
admitted  over  the  objection  of  plaintiffs  in  error,  tending  to 
show  that  plaintiff  in  error  Towne  and  his  brother  had,  at 
a  previous  time,  viz.,  in  the  month  of  February,  1898,  pre- 
pared a  petition  or  bill  of  complaint  seeking  to  obtain  an 
investigation  of  the  affairs  of  another  building  and  loan 
association,  the  Masonic  Mutual  Savings  and  Loan  Associa- 
tion, charging  insolvency  of  that  association,  and  seeking  to 
procure  the  appointment  of  a  receiver  for  its  property,  and 
also  tending  to  show  that  the  association  last  named  had 
paid  to  plaintiff  in  error  Towne,  the  sum  of  $1,000  to  induce 
him  to  desist  from  the  prosecuting  of  such  petition  or  bill 
of  complaint. 

A  motion  for  a  new  trial  was  interposed  by  plaintiffs  in 
error  and  overruled.  The  sufficiency  of  the  counts  of  the 
indictment  was  again  raised  by  a  motion  in  arrest  of  judg- 
ment, and  this  motion  was  overruled,  and  the  plaintiffs  in 
error  were  sentenced  by  the  trial  court  upon  and  in  accord- 
ance with  the  verdict. 

Appropriate  exceptions  were  preserved  by  the  plaintiffs 
in  error  to  these  rulings  of  the  trial  court. 

Chas.  M.  Hardy,  John  J.  McDannold,  Ross  0.  Hall,  A.  * 
N.  Lasley,  John  F.  Gekting  and  W.  Knox  Haynes,  attor- 
neys for  plaintiffs  in  error. 

It  is  insisted  on  good  authority  that  the  crime  of  con- 
spiracy is  of  common  law  definition  and  that  it  is  therefore 
to  the  common  law  that  we  must  look  for  guidance.  In 
this  view  we  do  not  feel  bound  to  concur,  even  though 
Judge  Caton  has  so  announced  the  rule.  (Smith  v.  People, 
25  111.  17.)  We  may  respond  that,  admitting  the  truth  of 
that  contention,  we  have  confessedly  a  common  law  crime, 
to  which  the  statute  has  simply  affixed  a  penalty,  it  is  not 
then  of  statutory  creation.     Bish.  on  Stat.  Crimes,  Sec.  416. 

If  not  created  by  statute,  section  408  can  not  be  held  to 
apply,  but,  as  we  have  contended,  the  application  of  that 
section  does  not  vary  the  rule  of  certainty,  it  only  having 
the  effect  of  trimming  off  excrescences.    It  is  not  to  be  taken 
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that  any  form  of  allegations  will  do;  the  nature  and  cause 
of  the  accusation  must  be  stated.  Art.  11,  Sec.  9,  Const,  of 
1870  (111.);  Arad.  VI.,  U.  S.  Const.;  West  v.  People,  137  111. 
189;  Johnson  v.  People,  113  111.  99. 

u  Every  wrongful  fact,  with  each  particular  modification 
thereof,  which,  in  law,  is  required  to  be  taken  into  account 
in  determining  the  punishment  upon  a  finding  of  guilty, 
must  be  alleged  in  the  indictment. 

This  doctrine  is  fundamental.  Originating  in  natural 
reason  and  justice,  it  has  been  adopted  into  the  common 
law  and  confirmed  by  our  written  constitution.  Higgs  v. 
State,  104  Ind.  261;  1  Bishop,  New  Cr.  Pro.,  Sec.  77. 

The  most  comprehensive  as  well  as  the  tersest  rule  which 
an  exhaustive  search  has  revealed  on  the  question  of  stat- 
ing an  indictment  under  a  statute,  is  the  following  :  The 
pleader  must  employ  so  many  of  the  substantial  words  of  a 
statute  as  shall  enable  the  court  to  see  on  what  statute  it  is 
framed,  and  such  other  words  as  are  necessary  to  a  complete 
description  of  the  offense,  or  words  which  are  their  equiva- 
lents or  more  than  their  equivalents  in  meaning.  United 
States  v.  Mays,  1  Idaho,  763. 

When  a  statute  prescribes  or  implies  the  form  of  the 
indictment,  it  is  usually  sufficient  to  describe  the  offense  in 
the  words  of  the  statute,  and  for  this  purpose  it  is  essential 
that  these  words  should  be  used.  On  the  general  prin- 
ciples of  commom  law  pleading,  it  may  be  said  that  it  is 
sufficient  to  frame  the  indictment  in  the  words  of  the  stat- 
ute, in  all  cases  where  the  statute  so  far  individuates  the 
offense  that  the  offender  has  proper  notice  what  the  offense 
lie  is  tried  for  really  is.  But  in  no  other  case  is  it  sufficient 
to  follow  the  words  of  the  statute.  It  is  no  more  allowable 
under  a  statutory  charge  to  put  the  defendant  on  trial 
without  specification  of  the  offense,  than  it  would  be  under 
a  common  law  charge.  Whart.  Crim.  PI.  &  Pr.,  Sec.  220, 
et  seq.x  1  Bishop  New  Cr.  PL,  81  et  seq.,  623  et  seq. 

Any  indictment  which  does  not  conform  to  those  rules 
is  bad,  not  only  in  form  but  in  substance.  The  Supreme 
Court  of  Maine  declare  that  they  do  not  doubt  legislative 
power  to  change  and  modify  forms  in  civil  actions,  but  in 
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criminal  prosecutions  the  exercise  of  this  right  is  limited 
and  controlled  by  the  Constitution.  It  has  been  the  boast 
of  the  common  law  that  it  requires  that  no  person  shall  be 
held  to  answer  until  the  accusation  against  him  is  formally, 
fully  and  precisely  set  forth — that  he  may  know  of  what 
he  is  accused  and  be  prepared  to  meet  the  exact  charge 
against  him.  This  right  has  ever  been  regarded  as  sound 
and  essential  to  the  protection  of  the  individual  citizen. 
The  law  of  the  land  is  not  simply  the  existing  statute  laws 
of  the  State,  but,  as  has  been  often  decided,  it  is  the  right 
of  trig!  according  to  the  process  and  proceedings  of  the  com- 
mon law.  The  legislature  can  not  dispense  with  the  require- 
ment of  a  distinct  presentation  of  an  offense.  It  can  not 
compel  an  accused  person  to  answer  to  a  complaint  which 
contains  no  charge,  either  general  or  particular,  of  any 
offense.  It  is  not  matter  of  form,  but  rather  matter  of 
substance,  that  is  in  question.  No  matter  that  it  is  essen- 
tial to  set  forth  to  show  that  an  offense  has  been  com- 
mitted, can  be  mere  matter  of  form.  State  v.  Learned,  47 
Me.  426;  West  v.  People,  137  111.  189;  Hunter  v.  People,  52 
111.  App.  367;  Johnson  v.  People,  113  III.  99;  State  v.  Mace, 
76  Me.  04. 

It  is  not  in  the  power  of  the  legislature  to  deprive  one 
accused  of  crime  of  the  right  to  demand  information  of  the 
nature  of  the  crime  which  he  is  charged  with  having  com- 
mitted. McLaughlin  v.  State,  45  Ind.  338;  Landringhara 
v.  State,  49  Ind.~186;  Riggs  v.  State,  104  Ind.  261. 

This  rule  requires  that  the  indictment  shall  contain  the 
essential  elements  of  the  crime  charged.  .Riggs  v.  State, 
104  Ind.  261. 

Where  a  definite  phrase  is  used  in  a  statute,  as  applied 
to  a  class,  the  indictment  founded  upon  it  must  particular- 
ize to  fit  it  to  an  individual  of  that  class.  Where  words 
comprehend  more  than  can  be  applied  to  a  single  act  or 
action,  the  facts  showing  the  act  must  be  given.  The  fol- 
lowing are  illustrative  of  that  uncertainty : 

An  act  of  Congress  makes  it  indictable  to  make  a  "  revolt." 
Under  this  act  it  is  necessary  to  specify  what  the  "revolt" 
is.     U.  S.  v.  Almeida,  Whart.  Prec,  1061. 
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A  statute  makes  it  indictable  to  obtain  goods  by  falsely 
"  personating  "  another.  The  indictment  is  not  good  unless 
it  specifies  the  "kind  of  personating."  U.  S.  v.  Goggin,  9 
Biss.  269. 

"  Fraud  "  in  elections  is  made  indictable;  but  the  indict- 
ment must  set  out  the  particulars  and  state  what  the 
"  fraud  "  is.     Cora.  v.  Miller,  2  Pars.  197. 

uNot  a  qualified  voter"  in  a  statute  must  be  expanded 
in  the  indictment  to  show  of  what  the  qualification  consists. 
Pearce  v.  State,  1  Sneed.  63;  IT.  S.  v.  Crosby,  1  Hughes,  44S. 

Where  statute  makes  an  "  attempt "  an  offense,  the  par- 
ticulars of  the  offense  (attempt)  must  be  given.  R.  v. 
Marsh,  1  Den.  C.  C.  505;  U.  8.  v.  Warner,  26  Fed.  Rep.  616; 
Whart.  Crim.  L.  (9th  Ed.),  Sec.  192. 

Where  the  statute  used  the  words  "live  stock,"  the 
indictment  using  the  terms  in  the  language  of  the  statute 
is  defective  as  including  many  kinds  of  domestic  animals 
and  as  not  specific.     State  v.  Hill,  79  N.  C.  656. 

Notwithstanding  statutes  assigning  punishments  to  "  mur- 
der," "  arson,"  "  burglary,"  etc.,  by  name,  with  no  further 
definition,  it  is  held  necessary  to  define  the  offense  by  stat- 
ing the  common  law  ingredients  necessary  to  its  consumma- 
tion.    Wharton  P.  &  P.,  Sec.  231. 

An  indictment  for  stealing  "  meat "  is  bad  for  generality. 
The  kind  of  meat  should  be  specified.  State  v.  Morey,  2 
Wis.  494;  State  v.  Patrick,  79  N.  C.  655. 

The  charge  of  u  torturing"  was  held  to  require  an  expan- 
sion showing  the  means  and  effect.  State  v.  Pugh,  15  Mo. 
509. 

A  charge  of  conspiracy  to  defraud  by  executing  a  false 
and  fraudulent  deed  to  obtain  emoluments,  etc.,  is  bad  for 
omitting  to  show  in  what  respect  the  deed  was  false  and 
fraudulent.    Reg.  v.  Peck,  9  Ad.  &  El.  686. 

"Did  unlawfully  by  threats  and  menaces  prevent  and 
hinder  the  burial  of  said  corpse."  The  indictment  was 
held  defective  in  not  stating  what  these  "threats  and  men- 
aces "  were.     Rex.  v.  Cheere,  4  B.  &  C.  902. 

To  charge  "conspiracy"  to  procure  subjects  to  meet  for 
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"  seditious  purpose  of ,"  etc.,  by  "  means  of  intimidation," 
etc.,  is  bad,  because  it  is  not  distinctly  shown  what  species 
of  intimidation  is  intended  to  be  produced  (employed). 
(TConneil  v.  Reg.,  11  CI.  &  F.  155. 

It  is  not  sufficient  to  charge  "malicious  mischief"  or 
"  malicious  injury;"  the  facts  of  the  injury  must  be  given. 
Brown  v.  State,  76  Ind.  85;  2  Wharton  P.  &  P.,  Sec.  154; 
Wharton  Crim.  Law,  1080  and  1041;  State  v.  Costello,  62 
Conn.  128. 

Not  sufficient  to  charge  "  prize  fighting;"  the  facts  must 
bo  set  forth.     Sullivan  v.  State,  67  Miss.  346. 

It  is  not  sufficient  to  charge  in  language  of  the  statute 
"  the  removing  of  a  dead  body."  If  the  intent  with  which 
an  act  is  done  constitutes  the  offense  charged,  the  intent 
must  be  averred  in  the  indictment  (Cowp.  682),  and  if 
averred,  it  must  be  particularized  (Cro.  Eliz.  231).  Com.  v. 
Slack,  19  Pick.  304. 

Where  some  special  intent  in  reference  to  definite  acts  is 
essential  to  an  offense,  the  particulars  to  which  the  intent 
relates  must  be  specified.     Heard's  Crim.  Law,  64. 

"Where  the  constituent  elements  do  not  appear  in  the 
language  of  the  statute,  the  indictment  must  state  fully  and 
plainly  the  offense."     State  v.  Foster,  30  Kan.  365. 

The  offense  charged,  whether  in  the  language  of  the  stat- 
ute, or  so  as  to  be  easily  understood  by  the  jury,  should  be 
so  charged  that  the  judgment  can  be  pleaded  in  bar  of 
another  prosecution  for  the  same  offense.  McNair  v.  Peo- 
ple, 89  III.  441. 

Where  any  time  stated  in  an  indictment  is  to  be  proved 
by  a  matter  of  record,  a  variance  will  be  fatal.  Whar.  Cr. 
Ew,  Sec.  103a,  115;  Wh.  Cr.  PI.  &  Pr.,  135;  Archb.  Cr. 
Pr.,  9th  Ed.,  90;  Greer  v.  Rennet,  1  Terra  R.  656;  Pope  v. 
Fosen,  4  T.  R.  590;  Woodford  v.  Ashley,  11  East,  50S; 
Itastall  v.  Stratton.  1  H.  Black.  49;  U.  S.  v.  McNeal,  1 
Gall.  387;  IT.  S.  v.  Bowman,  2  Wash.  C.  C.  328;  Com.  v. 
Monahan,  9  Gray,  116. 

When  an  indictment  undertakes  to  set  forth  a  document 
according  to  its  "tenor"  or  "as  follows,"  then  any  variance 
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as  to  the  words  of  the  document  is  fatal.  Wh.  Or.  Ev.,  Sec. 
114;  Wh.  Cr.  PL  &  Pr.,  168,  173. 

While  it  is  unnecessary  that  the  vignettes  and.  figures  of 
a  note  should  be  copied  in  the  indictment,  though  if  set 
forth  a  variance  may  be  fatal.  Griffin  v.  State,  14  O.  St. 
55;  Buckland  v.  Com.,  8  Leigh,  732. 

It  was  held  a  variance  when  the  instrument  alleged  to  be 
forged  was  set  out  as  an  acquittance,  or  discharge  for  $48, 
and  the  paper  on  its  face  showed  an  order  for  $48,  but  con- 
tained on  its  back  a  further  order  for  $1.  State  v.  Handy, 
20  Me.  81. 

When  the  indictment  set  forth  embezzlement  of  moneys 
given  to  an  agent  for  the  purpose  of  paying  a  note  due  the 
7th  and  10th  of  December,  1866,  and  the  proof  showed  that 
the  note  was  due  on  the  11th  day  of  December,  A.  D.  1806, 
the  variance  was  held  fatal.  State  v.  Snell,  9  K.  I.  112;  3 
Rice  on  Ev.,  167;  IT.  S.  v.  Darton,  6  McLean,  46;  U.  S.  v. 
Brown,  3  lb.  233. 

The  general  rule  that  evidence  of  a  distinct  substantive 
offense  can  not  be  admitted  in  support  of  another  offense,is 
laid  down  by  all  the  authorities.  It  is  not  but  the  reitera- 
tion of  a  still  more  general  rule,  that  any  case,  civil  or 
criminal,  the  evidence  must  be  confined  to  the  point  in 
issue,  it  being  said,  however,  by  authors  of  the  criminal 
law,  that  in  criminal  cases  the  necessity  is  even  stronger 
than  in  civil  cases  of  strictly  enforcing  the  rule;  for  where 
a  person  is  charged  with  an  offense,  it  is  of  the  utmost 
importance  to  him  that  the  facts  laid  before  the  jury  should 
consist  exclusively  of  the  transaction  which  forms  the  sub- 
ject of  the  indictment  and  matters  relating  thereto  which 
alone  he  can  be  expected  to  come  prepared  to  answer.  Far- 
ris  v.  The  People,  129  III.  521;  3  Russell  on  Crimes  (5th 
Ed.),  368;  1  Roscoe  on  Crira.  Ev.,  8th  Ed.  92. 

This  rule  excludes  all  evidence  of  collateral  facts,  or 
those  which  are  incapable  of  offering  any  reasonable  pre- 
sumption or  inference  as  to  the  principal  fact  or  matter  in 
dispute.  The  reason  is  that  such  evidence  tends  to  draw 
away  the  minds  of  the  jurors  from  the  point  in  issue  and 


270  Appellate  Courts  op  Illinois, 

Vol.  89.]  Towne  v.  The  People. 

to  excite  prejudice  and  mislead  them,  and,  moreover,  the 
party  having  had  no  notice  of  such  cross  of  evidence  is  not 
prepared  to  rebut  it.  Greenleaf  on  Evidence,  Sec.  52;  Sut- 
ton v.  Johnson,  62  111.  209. 

It  is  a  familiar  principle  of  our  criminal  law  that  it  is  not 
admissible  to  introduce  evidence  tending  to  prove  a  similar 
but  distinct  offense  for  the  purpose  of  raising  an  inference 
or  presumption  that  the  prisoner  committed  the  particular 
act  with  which  he  is  charged  and  for  which  he  is  on  trial. 
(Baker  v.  People,  105  111.  452.)  It  was  error  to  admit  evi- 
dence of  two  distinct  and  substantive  crimes,  over  the 
objection  of  the  defendant.  Parkinson  v.  The  People,  135 
111.  401;  Kribs  v.  People,  82  111.  425. 

It  is  a  principle  of  criminal  law  which  can  not  be  denied 
or  controverted,  that  even  after  indictment  one's  acts  are 
presumably  innocent.  No  crime  can,  under  the  law,  be 
assumed  until,  after  indictment,  the  accused  is  proven  guilty 
beyond  reasonable  doubt.  How  can  collateral  matters, 
which  the  law  must  conclusively  presume  to  be  innocent,  be 
imputed  as  criminal  ?  If  evidence  of  other  matters  be 
admitted  at  all,  it  must  be  as  a  collateral  crime.  There  is 
no  indictment  for  such  matters.  In  order  to  allow  such 
proof  it  must  be  proved  beyond  a  reasonable  doubt  to  be  a 
crime.  This  has  not  been  done.  Consequently  every  act 
in  connection  therewith  the  law  conclusively  presumes  to 
be  innocent.  If  innocent  it  can  not  be  received.  It  is  held 
in  New  York  cases  of  forgery  that  similar  papers,  if  relied 
on,  must  be  proved  to  be  forged  to  the  same  extent  as  the 
original  crime.  People  v.  Altman,  147  N.  Y.  473;  People 
v.  Sharp,  107  N.  Y.  427. 

The  court  should  have  required  the  State  to  furnish  a 
a  bill  of  particulars.  Com.  v.  Snelling,  15  Pick.  326;  Chapel 
v.  McKinney,  10  Mich.  54;  Rep.  v.  Esdaile,  1  F.  &  F.  213; 
Com.  v.  Davis,  11  Pick.  434;  Com.  v.  Giles,  1  Gray,  468; 
Starkweather  v.  Kettle,  17  Wend.  21. 

Charles  S.  Deneen,  State's  attorney,  Harry  Olson  and 
Frank  W.  Blair,  assistant  State's  attorneys,  for  the  defend- 
ant in  error;  R.  M.  Wing  and  N.  A.  Partridge,  of  counsel. 
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In  determining  the  sufficiency  or  insufficiency  of  indict- 
ments in  this  State  it  is  important  to  keep  in  mind  the  fol- 
lowing provisions  of  the  criminal  code,  viz.: 

"  Every  indictment  or  accusation  of  the  grand  jury  shall 
be  deemed  sufficiently  technical  and  correct  which  states 
the  offense  in  the  terms  and  language  of  the  statute  creat- 
ing the  offense,  or  so  plainly  that  the  nature  of  the  offense 
mav  be  easily  understood  by  the  jurv."  *  *  *  111.  Crim. 
Code,  Chap.  38,  Div.  11,  Sec.  6;  Hufd's  111.  Stat.  1898. 

Conspiracy,  so  far  as  applicable  to  this  case,  is  defined  in 
the  Illinois  Statutes,  Chap.  38,  Criminal  Code,  Sec.  46,  as 
follows : 

"  If  any  two  or  more  persons  conspire  or  agree  together 
with  fraudulent  or  malicious  intent,  wrongfully  and  wick- 
edly to  injure  the  business  or  property  of  another  they  shall 
be  deemed  guilty  of  a  conspiracy. 

"  Every  crime  consists  of  a  combination  of  evil  act  and 
evil  intent,  both  of  which  must  be  alleged  and  proved.  But 
in  most  offenses,  either  the  averment  of  the  intent  is 
involved  in  that  of  the  act,  so  requires  no  setting  out,  or  it 
may  be  stated  very  briefly  and  simply,  the  real  difficulties 
being  in  the  part  of  the  indictment  which  concerns  the  act. 
All  this  is  reversed  in  conspiracy.  The  combining  of  the 
two  or  more  minds  is  the  act,  and  at  common  law  is  the 
only  act  essential,  though  in  some  States  something  more, 
such  as  the  averment  of  overt  acts,  is  made  necessary  by 
the  statutes.     Hence  the  indictment  for  conspiracy  charges : 

"(1)    A  combining  of  two  or  more  minds. 

"(2)  The  purpose  of  the  combining;  which  purpose  or 
intent  must  be,  in  the  words  of  the  definition,  '  to  do  by 
concerted  action  something  unlawful,  either  as  a  means  or 
an  end.'  And  the  averment  of  it  must  be  in  tprms  which 
shows  that  the  combining  to  accomplish  it  is  indictable. 
Nearly  all  the  practical  difficulties  in  an  indictment  at 
common  law  for  conspiracy  concern  this  averment.  2  Bish- 
op's New  Criminal  Procedure,  Sees.  204,  205,  208. 

"Section  205.     The  setting  out  of  the  act : 

"1.  The  indictment  charges,  as  to  the  act,  that  on,  etc., 
at,  etc.,  the  defendant,  to  copy  from  Chitty's  form, c  unlaw- 
fully and  wickedly  (or  if  the  conspiracy  be  malicious,  say 
falsely  and  maliciously)  did  conspire,  combine,  confederate 
and  agree  together.'  A  shorter  iorm,  which  has  been  held 
good,  is  *  unlawfully  did  conspire  and  combine  together.' 
And  not  improbably  the  words '  unlawfully '  and i  combine ' 
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may  also  be  omitted,  but  the  author  is  not  aware  that  the 
question  has  been  decided.  The  indictment  proceeds,  'to,' 
etc.,  stating  the  purpose  of  the  conspiracy — that  is,  the 
intent — which  varies  with  the  particular  case.     *    *    * 

"  Section  208.  *  *  *  No  indictment  is  ever  required 
to  charge  one  with  what  the  law  has  not  made  a  part  of 
his  crime;  and  when  two  or  more  combine  to  cheat  another, 
they  become  guilty  of  a  criminal  conspiracy,  though  they 
have  not  even  considered  of  the  means.  Hence,  as  agreed 
means  are  not  essential  to  the  offense,  it  would  be  a  perver- 
sion of  justice  to  require  the  prosecuting  power  to  allege 
them — to  allege,  indeed,  what  may  not  in  fact  exist."  See 
also,  2  Arch  hold's  Criminal  Practice  and  Pleading,  1834. 

"A  confederacy  of  two  or  more  persons  to  accomplish 
some  unlawful  purpose,  or  a  lawful  purpose  by  some  unlaw- 
ful means."  Commonwealth  v.  Hunt,  4  Met.  Ill;  The 
State  v.  Burnham,  15  N.  H.  396;  Commonwealth  v.  Judd, 
2  Mass.  329,  337;  Commonwealth  v.  Tibbetts,  2  Mass.  536, 
53S;  People  v.  Mather,  4  Wend.  229;  The  State  v.Cawood, 
2  Stew  360;  Collins  v.  Commonwealth,  3  S.  &  R.  22<>; 
Morgan  v.  Bliss,  2  Mass.  Ill,  112;  The  State  v.  Rowlev,  12 
Conn.  101;  O'Connell  v.  Reg.,  11  CI.  &  F.  155;  9  Jur.  25;  1 
Gab.  Crim.  Law,  243;  2  Russ.  Crimes,  3d  Eng.  Ed.  674: 
Alderman  v.  People,  4  Mich.  414;  The  State  v.  Mavberrv, 
48  Maine,  218;  Reg.  v.  Bunn,  12  Cox  C.  C,  316,  338,  339; 
4  Eng.  Rep.  564. 

The  overt  acts  set  out  in  the  indictment,  therefore,  need 
not  have  baen  averred  with  any  special  accuracy.  They 
need  not  be  proved  as  laid.  Some  may  be  proved  and 
others  not. 

At  the  common  ls^w  *  *  *  the  indictment  frequently 
mentions  things  done  in  carrying  out  the  conspiracy;  but 
at  the  common  law  they  need  not  be  proved;  or  if,  on  this 
point,  the  proof  varies  from  the  allegations,  it  will  do;  and 
indeed,  the  allegation  of  overt  acts  in  respect  to  the  com- 
mon law  conspiracy,  is  quite  unnecessary.  If  allegation  is 
informal  or  uncertain,  no  harm  comes  from  the  defect. 
2  Bishop,  Criminal  Law.,  Sec.  193. 

"  It  is  not  the  actual  perpetration,  but  the  original  hatch- 
ing of  the  plot  which  constitutes  the  crime."  Common- 
wealth v.  Gillespie,  7  S.  &  R.  (Pa.)  469. 

"  The  unlawful  agreement  constitutes  the  gist  of  the 
offense."     Collins  v.  Commonwealth,  3  S.  &  R.  (Pa.)  22a 


First  District — October  Term,  1899.      273 

Towne  v.  The  People. 

The  crime  is  consummated  and  completed  by  the  unlaw- 
ful combination,  and  if  the  object  of  it  fails  the  crime 
remains  complete.  Hazen  v.  Commonwealth,  11  Har.  (Pa.) 
362. 

The  great  principle  running  all  the  cases  is  that  con- 
spiracies are  substantive,  punishable  offenses,  though  they 
be  not  executed.  The  further  principle  is  made  manifest 
by  many  decisions,  namely,  that  the  means  used  or  to  be 
used,  in  carrying  out  the  conspiracy,  be  they  indifferent 
or  be  they  criminal,  are  no  part  of  the  offense  itself,  but 
are  merely  matters  of  evidence  to  prove  the  offense.  State 
v.  Buchanan,  5  Har.  &  John.  (Md.)  317;  Isaacs  v.  State,  48 
Miss.  234;  People  v.  Geiger,  49  Cal.  043. 

The  crime  of  conspiracy  is  consummated  the  moment  the 
agreement  is  made.  Commonwealth  v.  Ridgway,  2  Ashm. 
(Pa.)  247;  IT.  S.  v.  Cole,  5  McLean,  513;  Regina  v.  Murphy, 
8  C.  &  P.  297. 

When  an  indictment  for  conspiracy,  containing  two 
counts,  charged  "  That  the  defendants,  on  March  1,  1SG0, 
at  Chicago,  between  themselves,  did  '  unlawfully  conspire, 
combine,  confederate  and  agree  together,  wickedly,  know- 
ingly and  designedly,  to  procure,  by  false  pretenses,  false 
representations  and  other  fraudulent  means,  one  Lizzie  M. 
Engles,  then  and  there  a  minor  female  child  of  the  age  of 
sixteen  years,  to  have  illicit  carnal  intercourse  with  a  man, 
to-wit,  with  the  aforesaid  Charles  H.  Schwab,'"  etc.,  it  was 
held  to  be  sufficient.     Smith  et  al.  v.  People,  25  111.  18. 

An  indictment  charging  that  the  defendants  "  unlawfully, 
feloniously,  willfulty  and  fraudulently  did  conspire  and 
agree  together,  with  the  fraudulent  intent  wrongfully  and 
wickedly  to  injure  the  administration  of  public  justice,  by 
then  and  there  unlawfully,  willfully  and  fraudulently  at- 
tempting to  obtain  and  procure  a  decree  of  divorce,"  in  a 
named  court,  specifies  an  offense  under  section  46  of  the 
Criminal  Code  with  sufficient  certainty.  Cole  et  al.  v.  The 
People,  84  111.  216. 

"  In  an  indictment  charging  that  'Charles  A.  Gale,  Augus- 
tus L.  Evans  and  Albert  \V.  Webster  unlawfully,  falsely  and 

You  LXXXDL  IS 


274  Appellate  Courts  of  Illinois. 

Vol.  89.]  Towne  v.  The  People. 

feloniously  did  then  and  there  conspire  and  agree  together 
with  the  fraudulent  and  malicious  intent  wrongfully  and 
wickedly  to  obtain  of  and  from  one  Augustus  N.  Eddy 
$2,50u  in  lawful  current  money  of  the  United  States  of 
America,  of  divers  issues  and  denominations,  to  the  jurors 
aforesaid  unknown,  of  the  value  of  $2,500,  of  the  money 
and  personal  property  of  the  said  Augustus  N.  Eddy,  by 
means  and  by  use  of  false  pretenses,  contrarv  to  the  statute," 
etc.,  was  held  good.     Evans  v.  People,  90  111.  384. 

To  the  same  effect,  see  also  McCutcheon  v.  The  People, 
69  111.  601;  McDonald  v.  The  People,  126  111.  150;  Baits  v. 
People,  26  111.  App.  431;  Crane  v.  People,  168  111.  395. 

"  Every  indictment  or  accusation  of  the  grand  jury  shall 
be  deemed  sufficiently  technical  and  correct  which  states  the 
offense  in  the  terms  and  language  of  the  statutes  creating 
the  offense,  or  so  plainly  that  the  nature  of  the  offense  may 
be  easily  understood  by  the  jury." 

The  indictment  in  this  case  answers  the  requirements  of 
the  foregoing  statute.  It  states  the  offense  in  the  terms 
and  language  of  paragraph  273,  supra^  of  the  Criminal 
Code,  and  describes  an  overt  act,  to-wit,  udid  then  and  there 
attempt  to  push  back  the  lock  on  the  door  of  the  said  dwell- 
ing house."  This  court  has  held  in  numerous  cases  that  an 
indictment  in  the  language  of  the  statute  is  sufficient. 
Paragraph  408  of  the  Criminal  Code,  Rev.  Stat.,  p.  408; 
Morton  v.  People,  47  111.  468;  McCutcheon  v.  People,  69  Id. 
601;  Lyons  v.  People,  68  Id.  271;  Warriner  v.  People,  74 
Id.  346;  Cole  v.  People,  84  Id.  216;  Fuller  v.  People,  92  Id. 
182;  Seacord  v.  People,  12 L  Id.  623;  Maxwell  v.  People, 
158  Id.  248;  Cannady  v.  People,  17  111.  158.  In  the  proof 
of  intention  it  is  not  always  necessary  that  the  evidence 
should  apply  directly  to  the  particular  act,  with  the  com- 
mission of  which  the  party  is  charged;  for  the  unlawful 
intent  in  the  particular  case  may  well  be  inferred  from  a 
similar  intent,  proved  to  have  existed  in  other  transactions 
done  before  or  after  that  time.  The  like  evidence  of  acts 
and  declarations  at  other  times,  in  proof  of  the  character 
and  intent  of  the  principal  fact  charged,  has  been  admitted 
in  trials  for  arson,  robbery,  libel,  malicious  mischief,  forgery, 
conspiracy  and  other  crimes.     In  regard  to  the  distance  of 
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time  between  the  principal  fact  in  issue  and  .the  collateral 
facts  proposed  to  be  shown  in  proof  of  the  intention,  so  far 
as  it  affects  the  admissibility  of  the  evidence,  no  precise 
rule  has  been  laid  down,  but  the  question  rests  in  the  dis- 
cretion of  the  judge.  3  Greenl.E  v.,  Sec.  15.  See  also,  Crum 
v.  State,  148  Ind.  401  (1897);  People  v.  Seaman,  Mich. 
(1895)  65  N.  W.  Rep.  203,  206;  Commonwealth  v.  Ken- 
nedy, 48  N.  E.  Rep.  770,  772;  170  Mass.  18  (1897);  State 
v.  Balch,  136  Mo.  103,  109  (1896);  State  v.  Lowe,  6  Kan. 
App.  110,  116,  117  (1897);  Moore  v.  U.  S.,  150  U.  S.  57; 
O'Brien  v.  Commonwealth,  89  Ky.  354;  U.  S.  v.  Kenney, 
90  Fed.  Rep.  257. 

The  principle  is  well  established  that  where  evidence  is 
admissible  for  any  purpose  it  can  not  be  excluded,  and  its 
effect  may  be  limited  by  proper  instructions.  Smith  v. 
People,  115  111.  17. 

In  that  case,  page  20  in  his  brief,  Attorney-General  Hunt 
used  the  following  language : 

"  Any  evidence  proper  as  to  either  of  two  defendants  tried 
together  is  admissible,  and  its  effect  may  be  limited  by 
instruction."         H 

Orr  v.  The  People,  63  111.  App.  305,  the  court  said : 

"  It  is  objected  that  it  was  error  to  admit  the  testimony 
of  the  witnesses  Baird  and  Seifert  concerning  transactions 
had  with  them  by  the  plaintiffs  in  error. 

They  were  each  induced,  at  about  the  same  time,  by  sim- 
ilar advertisements  and  representations  made  by  the  plaint- 
iffs in  error  as  were  employed  and  made  to  Gray,  to  take 
stock  in  the  same  proposed  corporation  of  Dainton  &  Co., 
and  receive  employment  in  the  business,  and  we  think  their 
evidence  was  proj>erly  received.  It  may  be  regarded  as 
settled  that  any  evidence  which  tends  to  prove  the  issue  is 
competent,  notwithstanding  that  it  may  be  injurious  to  the 
defendant  and  may  tend  to  prove  distinct  offenses  against 
him.  See  also,  McDonald  v.  People,  25  111.  App.  350;  Ochs 
v.  People,  124  111.  399." 

Evidence  of  other  purchases  than  those  charged  in  the 
indictment  for  conspiracy  to  cheat  and  defraud  by  obtain- 
ing goods  without  paying  for  them,  is  admissible  to  show 
the  intent  with  which  the  acts  charged  were  done,  but  not 
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to  prove  commission  of  other  offenses  than  that  charged. 
Com.  v.  Eastman.  1  Cush.  (Mass.)  189;  see  also,  Dunn  v. 
People,  40  111.  465;  Thomas  v.  People,  59  111.  160;  Ochs  v. 
People,  124  111.  399.  ^ 

Ms.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

The  first  question  presented  upon  this  record  is  the  suffi- 
ciency of  the  various  counts  of  the  indictment.  We  will 
consider  these  counts  in  the  reverse  order  of  their  number- 
ing. The  fifth,  sixth  and  seventh  counts  are  alike  in  sub- 
stance, and  each  of  them  presents  only  that  plaintiffs  in 
error  did  4C  unlawfully,  maliciously, wrongfully  and  wickedly 
conspire  and  agree  together  with  the  fraudulent  and  mali- 
cious intent,  then  and  there  wrongfully  and  wickedly  to 
injure  the  business  and  property  of  the  Lumberman's  Build- 
ing and  Loan  Association,  etc.,  contrary  to  the  statute,"  etc. 

It  is  contended  by  counsel  for  the  plaintiffs  in  error  that 
these  counts  are  insufficient  in  that  they  do  not  charge  a 
conspiracy  to  do  any  act  which  is  of  itself  unlawful,  nor  to 
do  any  lawful  act  by  means  which  are  unlawful.  It  is  also 
contended  that  the  charge  of  these  counts  is  not  set  forth 
with  a  degree  of  certainty  sufficient  to  inform  the  one 
accused  of  the  nature  of  the  accusation.  On  the  other  hand, 
counsel  for  the  people  contend  that  the  charge  of  these 
counts,  being  in  the  language  of  the  statute,  is  therefore 
sufficient. 

The  statute  in  question  provides  as  follows : 

"If  any  two  or  more  persons  conspire  or  agree  together, 
*  *  *  with  the  fraudulent  or  malicious  intent  wrong- 
fully and  wickedly  to  injure  the  person,  character,  business 
or  employment,  or  property  of  another,  *  *  *  or  to  do 
anv  illegal  act  injurious  to  the  public  trade,  health,  morals, 
police  or  administration  of  public  justice,  *  *  *  or  to 
commit  any  felony,  they  shall  be  deemed  guilty  of  a  con- 
spiracy," etc. 

The  question  presented  is  whether  these  three  counts  of 
the  indictment  which  present  in  the  language  of  the  statute 
that  plaintiffs  in  error  did  cpnspire  to  injure  the  property 
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and  business  of  the  Lumberman's  Building  and  Loan  Asso- 
ciation, are  sufficient  without  any  allegation  as  to  the 
nature  of  the  injury  which  was  the  object  of  the  conspiracy, 
and  without  any  allegation  as  to  the  means  by  which  such 
injury  was  to  be  effected.  We  are  of  opinion  that  these 
counts  are  insufficient. 

The  rule  that  it  is  sufficient  to  charge  a  statutory  crime 
or  offense  in  the  language  of  the  statute,  is  subject  to  qual- 
ification. Whether  in  any  case  it  is  enough  that  the  indict- 
ment is  merely  framed  in  the  words  of  the  statute,  must 
depend  upon  whether  the  words  of  the  statute  so  far  par- 
ticularize the  oifense  as  by  their  use  alone  to  notify  the 
accused  of  the  precise  offense  charged  upon  him.  West  v. 
People,  137  111.  189;  Hunter  v.  People,  52  111.  App.  367; 
Williams  v.  People,  67  111.  App.  344;  Bishop's  Stat.  Crimes 
(2d  Ed.),  Sec.  447b,  and  449;  State  v.  Costello,  62  Conn.  128; 
Brown  v.  State,  76  Ind.  85;  State  v.  Howard,  34  L.  R.  A. 
178;  U.  S.  v.  Cruikshank,  92  U.  S.  542. 

The  statute  here  is  broad  enough  to  cover  a  multitude  of 
different  forms  of  injury,  any  one  of  which  might  be  the 
object  of  the  agreement  which  is  made  an  offense.  As  said 
in  the  Hunter  case,  sujrra,  it  would  have  been  quite  imprac- 
ticable to  set  out  in  the  statute  all  the  various  ways  by  which 
an  injury  to  business  or  property  might  be  effected,  or  the 
various  forms  of  injury  thus  brought  within  the  scope  of 
the  act.  Therefore  the  offense  is  stated  in  general  terms. 
It  covers  in  the  general  provision  any  special  injury  to 
the  business,  etc.,  of  another,  which  the  offenders  unlaw- 
fully conspire  to  do.  But  this  general  provision  does  not 
obviate  the  necessity  of  presenting  in  the  indictment  the 
special  injury  which  was  the  object  of  the  conspiracy 
charged.  Suppose  that  the  allegation  had  been  that  plaint- 
iffs in  error  had  conspired  together  with  the  malicious 
intent,  etc.,  to  commit  a  felony,  without  specializing  the 
felony;  how  could  the  accused,  if  innocent  of  the  charge, 
learn  from  the  language  of  the  indictment  or  statute  the 
nature  of  the  offense  which  it  was  sought  to  prove  against 
him?  What  felony?  And  in  the  indictment  here,  what 
injury  1 


278  Appellate  Courts  of  Illinois. 

Vol.  89.]  Towne  v.  The  People. 

In  the  West  case,  8upray  the  court  said  : 

"Under  every  sort  of  constitution  known  among  us,  an 
indictment  which  does  not  substantially  set  down,  at  least 
in  general  terms,  all  the  elements  of  the  offense,  everything 
which  the  law  has  made  essential  to  the  punishment  it 
imposes,  is  void.  And  besides  this,  under  most  of  our  con- 
stitutions, the  allegation  must  descend  far  enough  into  par- 
ticulars and  be  sufficiently  certain  in  its  form  of  words  to 
give  the  defendant  reasonable  notice  of  what  is  meant" 

Wharton  gives  the  rule  applying  to  such  statutory  of- 
fenses as  follows : 

"  On  the  general  principles  of  common  law  pleading  it 
may  be  said  that  it  is  sufficient  to  frame  the  indictment  in 
the  words  of  the  statute  in  all  cases  where  the  statute  so 
far  individuates  the  offense  that  the  offender  has  proper 
notice,  from  the  mere  adoption  of  the  statutory  terms,  what 
the  offense  he  is  tried  for  really  is.  It  is  no  more  allowable 
under  a  statutory  charge  to  put  the  defendant  on  trial 
without  specification  of  the  offense,  then  it  would  be  under 
a  common  law  charge."  Wharton's  Crim.  PL  &  Pr.  (8th 
Ed.),  Sec.  220. 

Bishop  announces  the  same  rule  in  substance.  1  Bishop 
New  Cr.  Pr.  (4th  Ed.),  Sec.  81  et  seq.,  and  623  et  seq. 

Nor  does  the  effect  of  section  408  of  the  Criminal  Code 
operate  against  this  rule.  That  section  provides  as  fol- 
lows: 

"  Every  indictment  or  accusation  of  the  grand  jury  shall 
be  deemed  sufficiently  technical  and  correct  which  states 
the  offense  in  the  terms  and  language  of  the  statutes  creat- 
ing the  offense,  or  so  plainly  that  the  nature  of  the  offense 
ma}r  be  easily  understood  by  the  jury,"  etc. 

This  provision  has  been  construed  by  our  Supreme  Court 
as  relating  to  matters  of  form  and  not  to  the  substantial 
requirements  of  an  indictment.  McNair  v.  People,  89  111. 
441;  Johnson  v.  People,  113  111.  99;  Prichard  v.  People, 
149  III.  50;  Cochran  v.  People,  175  111.  28;  Williams  v.  Peo- 
ple, 67  111.  App.  344;  Kank  v.  People,  80  111.  App.  40. 

In  Johnson  v.  People,  supra,  the  court  said :  It  some- 
times happens,  however,  that  the  language  of  a  statute 
creating  a  new  offense  does  not  describe  the  act  or  acts 
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constituting  such  offense.  In  that  case  the  pleader  is  bound 
to  set  them  forth  specifically.  Kibs  v.  People,  81  111.  599; 
and  1  Wharton  on  Crim.  Law,  Sees.  164,  372. 

In  Cochrane  v.  People,  supra,  the  indictment  charged 
that  Cochrane  did  unlawfully,  etc.,  administer  and  use  on 
one  Stella  Roberts,  then  and  there  being  a  woman  pregnant 
with  child,  a  certain  instrument,  the  name  of  which  is  to 
the  grand  jurors  unknown,  with  the  intent  then  and  there 
to  produce  an  abortion,  etc.,  the  said  Cochrane  then  and 
there  well  knowing  that  the  said  instrument  would  produce 
such  miscarriage,  etc.,  and  by  reason  of  such  miscarriage, 
the  said  Roberts  then  and  there  died,  etc.  The  court  held 
that  the  indictment  was  insufficient  to  sustain  a  conviction, 
saying : 

"  Both  counts  attempt  to  charge  that  the  offense  was 
committed  with  an  instrument.  *  *  *  No  attempt 
whatever  is  made  in  either  count  to  state  how  or  in  what 
manner  the  instrument  was  used,  etc.  *  *  *  The  only 
attempt  to  justify  this  departure  from  well  understood 
rules  of  criminal  pleading,  is  the  contention  that  being  a 
statutory  offense,  the  indictment  is  sufficient  as  charging  it 
in  the  terms  and  language  of  the  statute,  or  so  plainly  that 
the  nature  of  the  offense  might  be  easily  understood  by  the 
jury,  relying  upon  section  6  of  division  11  of  the  Criminal 
Code.  *  *  *  It  is  not  intended  to  announce  any  rule 
which  will  render  nugatory  the  provision  of  section  6  of 
division  11  of  the  Criminal  Code,  wisely  intended  to  simplify 
criminal  pleadings  and  dispense  with  many  technical  anil 
useless  averments  heretofore  required  in  indictments;  but 
we  are  not  prepared  to  hold  that  a  defendant  indicted  under 
a  statute  of  this  kind  for  a  most  serious  offense  is  not  fairly 
entitled  to  notice  by  statements  in  the  indictment,  as  to  the 
act  or  acts  with  which  he  is  charged  in  the  commission  of 
the  offense." 

Section  6  of  division  11,  above  referred  to,  is  the  same 
provision  of  the  act  otherwise  described  as  section  408  of 
the  Criminal  Code. 

And  in  Williams  v.  People,  supra,  this  court,  speaking 
through  Mr.  Presiding  Justice  Boggs,  said  : 

44  If  the  language  of  the  statute  sufficiently  describes  the 
actor  acts  constituting  the  offense,  then  no  more  is  required 
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than  that  the  words  of  the  statute  be  employed  in  the  infor- 
mation or  indictment;  but  when,  as  in  the  case  at  bar,  the 
statute  does  not  so  describe  such  acts,  then  the  indictment 
must  set  them  forth." 

We  are  of  opinion  that  the  tifth,  sixth  and  seventh  counts 
of  this  indictment  are,  and  each  is,  wholly  insufficient  to 
sustain  the  conviction. 

The  first  three  counts  of  the  indictment  are  out  of  con- 
sideration, because  in  each  of  these  counts  it  is  charged  in 
effect  that  plaintiffs  in  error  conspired  to  represent  to 
members  of  the  association,  for  the  purpose  of  inducing 
nine  or  more  of  them  to  join  in  a  petition  for  a  receiver, 
that  the  association  was  insolvent;  that  the  annual  state- 
ment and  report  of  the  assets  of  the  association  (setting  the 
report  out),  showing  conditions  on  December  31, 1897,  made 
by  one  Hooper,  secretary  of  the  association,  and  sworn  to 
by  him  on  January  12,  1898,  etc.,  and  filed  with  auditor, 
etc.,  of  State  of  Illinois,  was  false  and  untrue;  and  charging 
further  that  the  association  was  not  then  insolvent,  and  that 
the  said  report  was  not  false  and  untrue,  etc.,  which  aver- 
ments are  not  sustained  by  the  evidence. 

Without  going  into  a  needless  discussion  of  the  suffi- 
ciency of  these  three  counts  in  substance  or  certainty  of 
averment,  it  is  enough  to  say  that  the  evidence  does  not 
establish,  or  even  tend  to  establish,  the  charge  that  plaint- 
iffs in  error  conspired  to  make  representations  that  the 
report  as  set  forth  in  the  indictment  was  false.  The  indict- 
ment undertook  to  describe  the  report  of  December  31, 1897, 
and  did  describe  it  as  sworn  to  by  Hooper,  secretary  of  the 
association,  on  January  12,  1898.  No  such  report  appears 
even  to  have  been  sworn  to  by  the  secretary  upon  that  date. 
The  report  offered  in  evidence,  as  the  report  set  forth  in 
these  counts  of  the  indictment,  was  sworn  to  by  Hooper, 
secretary,  upon  the  13th  of  January,  1898.  The  report  set 
forth  in  these  counts  is  further  described  as  a  report  filed 
with  the  auditor  of  public  accounts  of  the  State  of  Illi- 
nois. The  report  offered  in  evidence  was  not  filed  in  the 
office  of  the  auditor  until  March  7,  1898,  after  the  date  of 
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the  offense  as  laid  in  some  of  the  counts,  and  after  the  date 
of  some  of  the  acts  by  plaintiffs  in  error,  shown  as  proving 
the  alleged  conspiracy.  John  Berg  testified  to  acts  of  plaint- 
iff in  error  Towne,  upon  March  5th;  Becker  to  acts  upon 
March  5th  or  6th.  It  is  not  established  by  any  evidence 
that  plaintiffs  in  error  conspired  to  make  representations  of 
any  nature  as  to  "  a  report  sworn  to  by  the  secretary  of  the 
association  on  the  12th  day  of  January,  1898,  and  filed  by 
him  with  the  auditor  of  public  accounts." 

These  averments  are  of  the  means  by  which  the  injury 
charged  as  the  object  of  the  conspiracy  was  to  have  been 
committed.  They  are  material  averments  and  they  are  not 
proved.  Therefore,  these  three  counts,  as  well  as  the  last 
three,  are  out  of  consideration  as  supporting  this  convic- 
tion. Limouze  v.  The  People,  58  111.  App.  314;  Bromley 
v.  The  People,  150  111.  297. 

We  come  then  to  a  consideration  of  the  fourth  count  of 
the  indictment.  The  substance  of  that  count  is  set  forth  in 
the  statement  of  facts  preceding  this  opinion.  It  presents 
in  effect  that  the  unlawful  conspiracy  was  to  falsely  repre- 
sent to  certain  members  of  the  association  that  the  associa- 
tion was  insolvent,  for  the  purpose  of  getting  nine  or  more 
members  to  join  in  a  petition  praying  for  the  appointment 
of  a  receiver  for  the  association,  and  with  the  fraudulent  and 
malicious  intent  to  thus  injure  the  business  and  property  of 
the  association;  and  the  indictment  presents  that  the  asso- 
ciation was  not  then  and  there  insolvent,  as  plaintiffs  in 
error  well  knew,  etc. 

We  are  of  opinion  that  this  count  would  be  sufficient  to 
sustain  the  conviction,  if  the  evidence  supported  it,  and  in 
absence  of  error  in  procedure. 

The  gist  of  the  offense,  the  unlawful  conspiracy  to  injure 
the  business  and  property  of  the  association,  the  nature  of 
the  injury,  the  filing  of  a  petition  for  the  appointment  of  a 
receiver,  and  the  means  by  which  the  injury  was  to  be 
effected,  the  representing  falsely  to  members  that  the 
association  was  insolvent,  are  all  so  plainly  set  forth  by 
this  count  that  the  provisions  of  section  408  of  the  Criin- 
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inal  Code  apply,  if  they  ever  apply  to  aid  any  indictment. 
The  indictment  by  this  count  states  the  offense  in  the  lan- 
guage of  the  statute  so  plainly  that  the  nature  of  the  offense 
may  be  easily  understood  by  the  jury,  and  with  sufficient 
of  particularity  to  put  the  accused  upon  fair  and  full  notice 
of  the  precise  nature  of  the  charge  he  was  to  meet. 

We  have,  then,  to  inquire  as  to  the  evidence  and  the 
rulings  of  the  trial  court  upon  matters  of  procedure. 

Without  discussing  the  evidence  at  length,  it  is  sufficient, 
in  view  of  the  disposition  that  must  be  made  of  this  cause, 
to  say  that  we  are  not  prepared  to  hold  that  the  evidence 
is  insufficient  to  sustain  a  conviction  under  the  fourth  count 
of  the  indictment,  if  there  was  no  serious  error  in  pro- 
cedure. 

Among  the  errors  complained  of  is  the  admitting,  over 
objection,  of  evidence  of  a  former  unlawful  attempt  to  pro- 
cure the  appointment  of  a  receiver  for  the  property  of 
another  and  different  association.  Testimony  was  admitted 
over  the  objection  of  plaintiffs  in  error,  tending  to  show 
that  in  February,  1898,  preceding  the  alleged  offense, 
plaintiff  in  error  Towne  had  prepared  a  petition  seeking 
the  appointment  of  a  receiver  for  the  property  of  another 
similar  association,  viz.,  The  Masonic  Mutual  Savings  and 
Loan  Association,  upon  the  ground  set  up  in  the  petition 
that  it  was  insolvent;  and  that  in  consideration  of  the  pay- 
ment of  a  sum  of  money  by  officers  of  that  association, 
Towne  had  desisted  from  filing  the  petition.  Plaintiff  in 
error  Mowatt,  was  in  no  way  connected  with  the  transac- 
tion. It  is  contended  by  counsel  for  the  State  that  this 
evidence  was  competent  to  show  intent.  We  are  of  opin- 
ion that  the  evidence  was  incompetent  for  any  purpose, and 
that  it  was  error  to  admit  it.  It  is  true  that  the  rule  which 
excludes,  upon  trial  for  one  offense,  evidence  of  other  and 
distinct  offenses,  recognizes  an  exception  in  cases  where  it  is 
necessary  to  show  such  other  and  distinct  offenses  for  the 
purpose  of  proving  knowledge  or  intent  in  the  committing 
of  the  offense  for  which  trial  is  had.  Thus,  it  is  frequently 
permitted  in  practice,  and  sanctioned,  to  show  upon  indict- 
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ment  for  uttering  forgeries  and  counterfeits  that  like  acts 
have  been  committed  by  the  accused,  and  for  the  purpose 
of  establishing  the  guilty  knowledge  and  intent  in  ( the 
instance  under  investigation.  So,  too,  this  exception  to  the 
general  rule  has  been  extended,  though  less  frequently,  to 
other  cases,  such  as  arson,  robbery  and  conspiracy.  But 
the  general  rule  is  salutary,  and  departure  from  it  is  peril- 
ous, and  hence  courts  are  reluctant  to  extend  the  exception 
to  the  rule  beyond  well  established  lines.  While  the  de- 
cisions of  different  jurisdictions  vary  somewhat  as  to  the 
application  of  this  exception  to  the  rule,  yet  they  are  all  in 
substantial  accord  upon  the  proposition  that  unless  there  be 
some  apparent  logical  connection  between  the  two  offenses, 
either  by  reason  of  both  being  of  the  res  gestce,  or  both  be- 
ing part  of  one  system,  or  the  one  tending  to  show  a 
scienter  in  the  other,  the  general  rule  governs,  and  the 
exception  to  it  does  not  apply.  Commonwealth  v.  Jackson, 
132  Mass.  16;  Swan  v.  Commonwealth,  104  Pa.  St.  218; 
People  v.  Sharp,  107  N.  Y.  427;  Snapp  v.  Commonwealth, 
82  Ky.  173. 

Our  Supreme  Court  has  taken  very  decided  ground  upon 
the  question.  Kribs  y.  People,  82  111.  425;  Baker  v.  People, 
105  111.  452;  McDonald  v.  People,  126  111.  150;  Farris  v. 
People,  129  111.  521;  Parkinson  v.  People,  135  111.  401. 

And  this  court,  in  Jackson  v.  People,  18  111.  App.  508, 
adhered  to  the  safe  application  of  the  general  rule. 

The  safety  of  the  general  rule  and  the  danger  of  depart- 
ure from  it  is  well  illustrated  in  this  case.  The  transaction 
with  the  Masonic  association  had  no  connection  whatever 
with  the  matter  here  in  question.  Plaintiffs  in  error  are 
here  charged  with  a  conspiracy,  and  in  the  former  transac- 
tion one  of  them  only  was  concerned.  The  indictment  gave 
them  no  notice  whatever  that  the  former  transaction  was 
to  be  investigated  upon  this  trial.  And  yet  a  very  large 
amount  of  evidence  was  admitted  to  establish  the  participa- 
tion of  plaintiff  in  error  Towne,  in  that  matter.  It  was  not 
part  of  res  gestae  of  the  subject-matter  of  this  trial.  Ko 
system  is  shown  of  which  it  was  a  part.    Nor  are  we  pre- 
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pared  to  hold  that  the  participation  of  Towne  in  the  former 
transaction  tends  to  show  a  scienter  on  the  part  of  Towne 
and  Mo  watt  in  entering  into  the  unlawful  agreement  which 
is  the  gist  of  the  offense  here  charged. 

The  Illinois  cases  relied  upon  by  counsel  for  the  State 
are:  Dunn  v.  People,  40  111.  465;  Thomas  v.  People,  59 
111.  160;  Ochs  v.  People,  124  111.  399;  Williams  v.  People, 
166  111.  132;  Crane  v.  People,  168  111.  395;  Schintz  v.  People, 
173  111.  320;  Orr  v.  People,  63  111.  App.  305. 

In  the  Dunn  case  the  evidence  in  question  was  of  a  mat- 
ter clearly  connected  with  the  transaction  there  involved. 
In  the  Thomas  case  the  evidence  was  held  competent  not 
only  to  show  guilty  knowledge,  but,  as  well,  a  part  of  a 
scheme  or  system,  and  it  was  clearly  connected  with  the 
acts  constituting  the  offense  there  charged.  We  are  unable 
to  find  anything  in  the  decision  of  the  Ochs  case  which 
applies  here.  In  the  Williams  case  the  evidence  in  question 
was  admitted  as  showing  other  offenses  which  were  part  of 
one  general  scheme  or  system  with  the  oifense  charged. 
And  the  court,  in  passing  upon  its  admissibility,  said: 

fc*  It  seems  to  be  well  settled  that  when  the  offered  evi- 
dence tends  to  prove  the  charge  in  the  indictment,  the  mere 
fact  that  it  may  tend  to  prove  another  crime  does  not  make 
it  inadmissible.  If,  however,  the  offered  evidence  only 
tends  to  prove  that  the  accused  committed  another  crime, 
and  for  that  reason  it  is  probable  that  he  may  have  com- 
mitted the  crime  alleged  in  the  indictment,  the  admission 
of  such  evidence  would  be  erroneous.  *  *  *  While 
there  may  be  some  doubt  in  regard  to  the  ruling  of  the 
court  on  the  admission  of  the  evidence  complained  of,  and 
while  we  might  be  better  satisfied  with  the  verdict  of  the 
jury  had  the  court  excluded  the  evidence,  yet  the  guilt  of 
the  plaintiff  in  error  was  so  clearly  established  that  we  do 
not  regard  the  ruling  of  the  court  on  the  admission  of  evi- 
dence as  sufficient  ground  to  cause  a  reversal  of  the  judg- 
ment." 

In  the  Crane  case  the  disputed  evidence  was  of  matters 
directly  connected  with  the  offense  there  charged,  and  the 
decision  in  that  case  has  no  bearing  upon  the  question  here 
presented.  In  the  Schintz  case  the  court  said  of  the  evi- 
dence there  in  question: 
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"  The  evidence  would  have  been  improper  but  for  the 
fact  that  the  Keck  note  and  mortgage  belonged  to  the  Ertel 
estate.  The  offense  charged  was  with  reference  to  the 
property  belonging  to  the  estate  of  Frances  Ertel.  Any 
fact  necessary  to  introduce  or  explain  another  which  is  in 
issue  may  be* proven." 

In  the  Orr  case,  this  court  said  : 

"  It  may  be  regarded  as  settled  that  any  evidence  which 
tends  to  prove  the  issue  is  competent,  notwithstanding  that 
it  may  be  injurious  to  the  defendant  and  may  tend  to  prove 
distinct  offenses  against  him." 

In  the  case  here  under  consideration,  the  proof  of  the 
distinct  offense  did  not  tend  to  prove  the  issue,  viz.,  an 
alleged  conspiracy  by  plaintiffs  in  error.  We  find  nothing 
in  any  of  the  Illinois  decisions  cited  by  counsel  and  above 
considered,  which  supports  the  contention  that  this  evidence 
was  competent.  That  it  was  prejudicial  to  plaintiffs  in 
error  is  a  probability  too  strong  to  be  disregarded.  We  are. 
therefore,  disposed  to  view  the  admission  of  the  evidence 
as  to  the  transaction  between  plaintiff  in  error  Towne  and 
the  Masonic  association  as  reversible  error. 

Another  question  of  controlling  importance,  which  is 
raised  upon  this  record,  is  as  to  the  punishment  fixed  by 
the  verdict  and  judgment.  The  verdict  fixed  the  punish- 
ment of  plaintiff  in  error  Towne  "at  imprisonment  in  the 
penitentiary "  and  a  fine.  He  was  sentenced,  under  the 
provisions  of  the  indeterminate  sentence  act,  to  imprison- 
ment in  the  penitentiary  without  fixing  any  definite  period 
of  imprisonment.  It  is  contended  by  counsel  for  plaintiff 
in  error  Towne  that  in  this  there  was  error,  and  that  the 
provisions  of  the  indeterminate  sentence  act  do  not  apply 
•to  the  offense  of  which  this  plaintiff  in  error  was  found 
guilty.  We  are  of  opinion  that  the  contention  is  sound. 
Ther3  is  no  decision,  so  far  as  we  are  aware,  in  which  the 
precise  point  here  involved  has  been  considered  and  settled. 
But  by  analogy,  the  decision  in  Lamkin  v.  The  People,  9-t 
111.  501,  would  seem  to  govern.  In  that  case  the  control- 
ling question  was  as  to  whether  the  offense  was  a  felony  or 
a  misdemeanor.     The  offense  charged  there,  as  here,  was 
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conspiracy,  and  it  was  held  that  because  the  punishment  of 
the  offense  was  either  by  imprisonment  in  the  penitentiary 
or  by  a  fine,  it  was  not  within  the  terrtis  of  our  statute 
defining  a  felony  as  an  offense  punishable  with  death  or  by 
imprisonment  in  the  penitentiary.  Applying  to  the  ques- 
tion presented  the  same  reasoning  followed  in  the  Lamkin 
case,  we  are  led  to  the  conclusion  that  the  offense  here 
being  a  misdemeanor,  does  not  fall  within  the  provision  of 
section  498  of  the  Criminal  Code.  The  language  of  the  act 
is  "  that  every  person  *  *  *  convicted  of  a  felony  or 
other  crime  punishable  by  imprisonment  in  the  peniten- 
tiary," etc.  This  would  inplude  a  misdemeanor  as  well  as  a 
felony,  provided  the  misdemeanor  was  one  punishable  by 
imprisonment  in  the  penitentiary  within  the  meaning  of  the 
act.  But  the  Lamkin  case  decides  that  an  offense  punish- 
able by  either  imprisonment  in  the  penitentiary  or  by  fine, 
is  not  an  offense  within  the  meaning  of  such  language.  We 
can  not,  without  disregarding  the  decision  in  that  case,  hold 
that  the  provisions  of  the  indeterminate  sentence  act  include 
a  misdemeanor  punishable  by  either  imprisonment  in  the 
penitentiary  or  by  a  fine  alone.  The  construction  adopted 
in  the  Lamkin  case  has  been  adhered  to  in  Baits  v.  People, 
123  111.  428,  and  in  Herman  v.  People,  131  111.  594. 

Question  is  also  raised  as  to  the  ruling  of  the  trial  court 
in  the  matter  of  the  application  of  plaintiffs  in  error,  for  a 
bill  of  particulars.  In  view  of  the  disposition  which  must 
be  made  of  this  cause,  it  is  not  necessary  to  go  into  a  con- 
sideration of  the  procedure  of  the  trial  court  in  relation  to 
this  motion.  It  is  enough  to  say  that  under  the  rule  of  pro- 
cedure in  this  State,  plaintiffs  in  error  would  be  entitled 
to  such  a  bill  of  particulars  upon  motion,  McDonald  v. 
People,  126  111.  150. 

Whether  the  court  refused  the  rule  moved  for,  whether 
t'ie  inspection  of  the  books  of  the  association  was  accepted 
in  lieu  of  a  bill  of  particulars,  and  whether  the  averments 
of  the  first  three  counts  were  agreed  upon  to  be  a  bill  of 
particulars,  are  all  matters  of  no  further  importance  in  this 
case.    For  the  same  reason,  we  deem  it  unnecessary  to  dis- 
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cuss  the  motion  for  an  election  by  the  State  between  the 
counts  of  the  indictment. 

No  other  questions  of  procedure  are  presented  which  we 
regard  it  necessary  to  consider. 

For  the  error  in  admitting  the  evidence  above  indicated 
and  because  the  punishment  fixed  by  the  judgment  is  unwar- 
ranted under  the  statute,  the  judgment  is  reversed  and  the 
cause  is  remanded. 


Tina  Fields  v.  Paul  Brown,  Receiver. 

1.  Estoppel— By  Lease,  etc.— When  a  person  joins  in  and  accepts  a 
lease  and  enters  into  the  demised  premises  under  and  by  virtue  of  it,  he 
is  estopped  from  questioning  the  lessor's  authority  or  his  title. 

2.  Judgments  by  Confession—  What  Confers  Jurisdiction  to  Enter, 
— In  the  confession  of  a  judgment  under  a  power  contained  in  a  lease,  the 
filing  of  the  declaration,  lease,  warrant  of  attorney,  affidavit  of  its  execu- 
tion and  the  cognovit,  presents  a  case  of  jurisdiction. 

8.  Lease— Execution  of,  in  Duplicate.— When  a  lease  is  in  duplicate, 
it  is  the  usual  and  common  practice  for  the  landlord  to  execute  one 
copy  and  deliver  it  to  the  tenant  and  for  the  tenant  to  execute  and 
deliver  the  other  to  the  landlord.  In  such  case  there  is  but  one  lease 
and  both  the  landlord  and  tenant  are  parties  to  it  and  bound  by  it. 

4.  Same— Of  Premises  for  Imvioral  Purposes,  When  Equity  Affords 
no  Relief. — Where  a  tenant  uses  demised  premises  fqr  Immoral  pur- 
poses with  the  consent  of  the  lessor,  both  are  in  pari  delicto  and  equity 
will  decline  to  assist  either  party  but  will  leave  the  matter  as  it  finds  it. 

5.  Motion— To  Vacate  Judgments,  Nature  of,  etc.— A  motion  to 
vacate  a  judgment  is  in  the  nature  of  a  bill  in  equity  to  set  aside  the 
judgment,  and  the  defendant  can  only  have  such  relief  as  he  is  equi- 
tably entitled  to. ' 

Motion  to  Yncate  a  Judgment.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1900.    Affirmed.    Opinion  filed  May  10,  1900. 

Henry  M.  Shabad,  attorney  for  appellant. 

Knight  &  Beown,  attorneys  for  appellee. 
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Judgment  entered  upon  a  warrant  of  attorney  contained 
in  a  lease  will  be  sustained. 

This  precise  question  upon  a  warrant  oi"  attorney  in  pre- 
cisely the  same  form  as  the  one  at  bar  has  been  before  this 
court  and  before  the  Supreme  Court  of  this  State,  and  has 
been  decided  in  favor  of  the  sufficiency  of  such  a  warrant 
of  attorney.  Werkmeister  v.  Beaumont,  46  111.  App.  369; 
Seaver  v.  Seigel,  54  III.  App.  634;  Scott  et  al.  v.  Montonya, 
60  111.  App.  481;  Bush  v.  Hanson,  70  111.  480;  Fortune  v. 
Bartoloraei,  164  111.  51. 

Tenant  can  not  be  heard  to  question  landlord's  power  to 
make  a  lease  on  the  authority  of  the  agent  acting  on  behalf 
of  the  landlord. 

Appellant  took  possession  of  the  premises  arid  did  not 
question  the  title  of  the  landlord  or  the  authority  of  his 
agent  until  after  the  entry  of  judgment  in  this  case;  appel* 
lant  can  not  now  be  heard  to  raise  the  question  of  title. 
Taylor's  Landlord  &  Tenant  (8th  Ed.),  Sec.  629,  and  cases 
cited  in  note  5. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  overruling  a  motion  to 
vacate  a  judgment  entered  by  confession  at  the  May  term, 
1899,  of  the  Circuit  Court. 

It  appears  from  the  record  that  appellee  filed  May  15, 
1S99,  his  declaration  on  a  written  indenture  of  lease  exe- 
cuted April  26,  1898,  from  appellee  to  appellant,  of  certain 
described  premises,  for  a  term  from  May  1,  189S,  to  April 
30,  1899,  at  an  annual  rental  of  $2,100,  payable  in  monthly 
installments  of  $175  each,  on  the  first  day  of  each  month  of 
the  term.  The  declaration  alleged  non-payment  of  the 
installments  of  rent  due  respectively  for  the  months  of 
March  and  April,  1898,  and  claimed  $30  as  attorney's  fees. 

A  copy  of  the  lease,  signed  by  Vina  Fields,  was  filed 
with  the  declaration,  which  contains  the  following  warrant 
of  attorney: 

"  The  party  of  the  second  part  hereby  irrevocably  con- 
stitutes Samuel  H.  Wright,  or  any  attorney  of  any  court  of 
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record  of  this  State,  attorney  for  her  in  her  name,  on  default 
by  law  of  any  of  the  covenants  herein,  etc.,  to  enter  her 
appearance  in  any  such  court,  waive  process  and  service 
thereof  and  trial  by  jury,  and  confess  judgment  against  her 
in  favor  of  said  party  of  the  first  part,  or  his  assignee,  for 
forcible  detainer  of  said  premises  with  costs  of  said  suit; 
and  also  to  enter  her  appearance  in  such  court,  waive  proc- 
ess and  service  thereof,  and  confess  judgment  from  time  to 
time,  for  any  rent  which  may  be  due  to  said  party  of  the 
first  part  by  the  terms  of  this  lease,  with  costs  and  twenty 
dollars  attorney's  fees,  and  to  waive  all  errors  and  all  right 
of  appeal  from  said  judgment  and  judgments,  and  to  file  a 
consent  in  writing  that  a  writ  of  restitution  or  other  proper 
writ  of  execution  may  be  issued  immediately,  and  said  party 
of  the  first  part  waiving  all  right  to  any  notice  or  demand," 
etc. 

An  affidavit  of  Philip  L.  Marshall  was  also  filed  with  the 
declaration,  in  which  the  affiant  deposes  that  he  was  appel- 
lant's agent;  that  the  signature  "  Vina  Fields"  to  the  lease 
was  appellant's  genuine  signature,  and  was  made  in  his 
presence;  that  a  duplicate  of  the  lease  was  signed  by  appel- 
lee by  his  agents,  and  was  delivered  to  appellant,  and  that 
there  was  due  appellant  on  the  lease  $370,  which  included 
§20  attorney's  fees.  A  cognovit  was  filed  in  the  usual 
form,  confessing:  damages  to  the  amount  of  $370,  and  judg- 
ment was  entered  accordingly. 

Appellant's  counsel  objects  that  appellee's  authority  to 
execute  the  lease  was  not  proved.  Appellant  having  joined 
in  and  accepted  the  lease,  and  having  entered  into  the 
demised  premises  under  and  by  virtue  of  the  demise,  she  is 
estopped   from  questioning  appellee's  authority  or  his  title. 

It  is  further  objected  that  the  court  was  without  juris- 
diction and  the  judgment  void,  because  the  copy  of  lease 
filed  with  the  declaration  was  not  signed  by  appellee,  but 
only  by  appellant. 

The  filing  of  the  declaration,  lease  and  warrant  of  attor- 
ney, and  affidavit  of  its  execution,  and  the  cognovit, 
presented  a  case  of  jurisdiction.  Bush  v.  Hanson,  70  111. 
4S0. 

The  fact  that  appellee  signed  only  the  copy  of  the  lease 
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which  was  delivered  to  appellant,  is  immaterial.  The  lease 
executed  by  appellee  was  the  original,  and  that  executed 
b\r  appellant  a  counterpart,  and  such  counterpart  can  not  be 
disputed  or  impeached  by  appellant,  and  is  primary  evi- 
dence as  against  her  of  the  execution  and  contents  of  the 
lease.     Wood  on  Landlord  &  Tenant,  p.  324,  Sec.  216. 

When  a  lease  is  in  duplicate,  it  is  the  usual  and  common 
practice  for  the  landlord  to  execute  one  copy  and  deliver 
it  to  the  tenant,  and  for  the  tenant  to  execute  and  deliver 
the  other  to  the  landlord.  In  such  case  there  is  but  one 
lease,  and  both  landlord  and  tenant  are  parties  to  it  and 
bound  by  it. 

In  support  of  the  motion  to  vacate  the  judgment,  appel- 
lant filed  her  own  affidavit,  and  also  the  affidavit  of  one 
Lena  Stewart,  her  housekeeper,  showing  that  the  demised 
premises  were  used  by  appellant  as  a  house  of  ill-fame,  and 
deposing  that  appellee  had  knowledge  of  such  use,  and 
urges  this  as  a  reason  why  the  judgment  should  be  vacated. 
This  is  an  appeal  from  the  order  overruling  the  motion  to 
vacate  the  judgment,  and  not  from  the  judgment.  An 
appeal  from  the  judgment  was  not  prayed  nor  allowed,  nor 
would  such  appeal  lie,  in  view  of  the  terms  of  the  warrant 
of  attorney.  The  question  therefore  is,  whether  the  matter 
shown  by  the  affidavits,  even  conceding  that  it  would  be  a 
good  defense  to  a  suit  on  the  lease,  is  sufficient  ground  for 
vacating  the  judgment.  A  motion  to  vacate  a  judgment  is 
in  the  nature  of  a  bill  in  equity  to  set  aside  the  judgment, 
and  the  judgment  defendant  can  only  have  such  relief  as 
he  or  she  is  equitably  entitled  to.  Rising  v.  Brain  ird,  36 
111.  79;  Farwell  v.  Myer,  lb.  510;  Hansen  v.  Schlesinger, 
125  lb.  230;  Leavitt  v.  Kennicott,  54  111.  App.  633. 

If  the  appellant  used  the  premises  for  immoral  purposes 
with  appellee's  consent,  she  is,  at  least,  in  pari  delicto  with 
appellee,  if  her's  was  not  the  greater  fault. 

In  such  case  the  rule  in  equity  is  that  the  court  will  not 
assist  either  party,  but  will  leave  the  matter  as  the  court 
finds  it.  Goodrich  v.  Tenney,  144  111.  422;  Bishop  v.  Am. 
Preservers'  Co.,  157  lb.  284,  315;  Cook  v.  Meyers,  166  lb. 
282,  289;  Paige  v.  Hieronymous,  180  lb.  637. 
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The  position  in  which  the  court  finds  appellant  in  the 
present  case,  is  with  a  judgment  against  her  in  favor  of 
appellee.  She  seeks  to  have  that  judgment  vacated  on  the 
ground  of  an  illegality  in  respect  to  which  her  fault  was  as 
great  if  not  greater  than  that  of  appellee.  She  does  not 
come  into  court  with  clean  hands.  The  court  will  leave  her 
where  it  finds  her.  We  find  no  reversible  error  in  the  record. 

The  order  overruling  the  motion  to  vacate  judgment  will 
be  affirmed. 


Edwin  Stanley  Master  son,  by  his  next  friend,  v.  William 
C.  Furman. 

1.  Malice—  When  the  Gist  of  the  Action.— In  determining  whether 
malice  is  the  gist  of  the  action  the  court  must  look  to  the  record  only. 

8.  Same—  Where  There  Are  Different  Counts  in  the  Declaration.— 
Where  there  are  several  counts  in  the  declaration,  some  alleging  mat- 
ters which  make  malice  the  gist  of  the  action  and  others  seeking  upon 
different  grounds,  it  may  be  proper  to  go  beyond  the  pleadings  to  ascer- 
tain upon  what  count  the  recovery  was  had. 

a  Sams— Where  There  is  but  One  Count  in  the  Declaration.— Where 
there  is  but  one  count  in  the  declaration  and  that  count  charges  a  tres- 
pass by  assault  and  battery,  malice  is  the  gist  of  the  action  within  the 
meaning  of  the  provisions  of  the  insolvency  act. 

Trespass,  tn  et  armis.  Appeal  from  the  County  Court  of  Cook 
County;  the  Hon.  Orrin  N.  Carter,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1800.  Reversed  and  remanded.  Opinion 
filed  May  10,  1000.    Rehearing  denied. 

Masterson  &  Haft,  attorneys  for  appellant. 

If  malice  was  the  gist  of  the  Circuit  Court  action,  it  was 
error  for  the  County  Court  to  discharge  appellee;  otherwise 
the  action  of  the  County  Court  was  correct. 

The  gist  is  the  ground  or  foundation  of  a  suit,  and  with- 
out which  it  would  not  be  maintainable.  Kitson  v.  Farwell, 
132  111.  327. 

The  gist  of  this  action  was  an  assault  and  battery,  in  the 
doing  6f  which  malice  is  always  to  be  inferred.  In  re 
Murphy,  109  111.  33. 
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If  the  wrong  or  injury  was  done  intentionally,  the  law 
brands  it  as  a  malicious  act.  In  re  Murphy,  109  111.  33; 
Commonwealth  v.  Goodwin,  122  Mass.  19. 

John  H.  Bradley,  attorney  for  appellee,  contended  that 
a  defendant  in  a  civil  action  wherein  malice  is  not  the  gist 
of  the  action,  can  not  be  imprisoned  under  process  to  collect 
the  judgment.    Insolvency  Act,  Sec.  2. 

The  gist  of  the  action  is  the  foundation  of.  the  action 
without  which  it  can  not  be  maintained.  Bank  v.  Burkett, 
101  111.  394. 

The  action  was  for  false  imprisonment.  Puterbaugh,  570; 
2  Chit.  PL,  857. 

In  the  action  for  false  imprisonment  malice  is  not  the 
gist  of  the  action.  Johnson  v.  Von  Kettler,  84  111.  318; 
Bank  v.  Burkett,  101  111.  394;  Bishop  on  Non-contract  Law, 
212;  Akin  v.  Newell,  32  Ark.  605;  Cdlter  v.  Lower,  35 
Ind.  285;  Scott  v.  Ely,  4  Wend.  555;  Scheer  v.  Keown,  29 
Wis.  586;  Gurnsay  v.  Lovell,  9  Wend.  319;  3  Suth.  on  Dam., 
p.  732  and  733. 

Me.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  judgment  creditor  from  an  order 
of  the  County  Court  discharging  appellee  from  custody 
under  the  provisions  of  section  2  of  the  Insolvent  Debtors 
Act. 

The  only  controverted  question  presented  is  as  to 
whether  malice  was  of  the  gist  of  the  action  in  which  ap- 
pellant recovered  the  judgment  upon  which  appellee  was 
held. 

The  action  was  in  form  of  trespass  vi  et  arrnis,  and  the 
one  count  of  which  it  consists  alleges,  in  effect,  trespass  by 
an  assault  and  battery. 

It  is  contended  by  counsel  that  in  determining  whether 
malice  was  of  the  gist  of  the  action,  we  must  look  to  the 
record  only.  This  contention  is  sound.  Beckman  v.  Menge, 
82  III.  App.  228. 
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And  it  might  be  said  further,  that  in  the  present  instance 
we  have  only  to  look  to  the  pleadings.  If  there  were  sev- 
eral counts  in  the  declaration,  some  alleging  matters  which 
made  malice  of  the  gist  of  the  action,  and  others  seeking  a 
recovery  upon  different  ground,  it  might  be  proper  to  go 
beyond  the  pleadings  to  ascertain  upon  what  count  the 
recovery  was  had.    Mahler  v.  Sinsheimer,  20  111.  App.  401. 

But  here  there  is  but  one  count,  and  that  count  charges 
a  trespass  by  assault  and  battery.  The  question  presented 
is  simply  whether  malice  is  of  the  gist  of  such  action.  We 
regard  the  question  as  settled  by  the  decisions.  In  re 
Murphy,  109  111.  31,  and  In  re  Mullir,  118  111.  551. 

It  would  be  useless  to  follow  counsel  in  their  discussion 
of  the  proposition  that  in  a  simple  action  of  trespass  vi  et 
armis,  malice  is  not  an  element  essential  to  recovery,  and 
hence  not  of  the  gist  of  the  action.  It  may  be  conceded 
that  the  proposition  is  sound.  Nevertheless  it  is  held  in 
the  cases  cited  that  in  an  action  of  trespass  for  an  assault 
and  battery,  malice  is  of  the  gist  of  the  action  within  the 
meaning  of  the  provisions  of  our  Insolvency  Act.  This 
precludes  any  possible  question  as  to  the  case  now  pre- 
sented. The  debtor,  appellee,  should  not  have  been 
discharged. 

The  judgment  is  reversed  and  the  cause  remanded. 


Eleanor  M.  Smith  v.  Elizabeth  M.  Kenny. 

1.  Presumptions— As  to  the  Validity  of  Written  Instruments.— When 
a  trust  deed  and  notes  are  introduced  in  evidence  and  no  objection 
to  the  genuineness  of  the  signatures  to  them  is  made  and  the  trust 
deed  is  properly  recorded,  the  presumption  is  that  they  are  valid  instru- 
ments. 

2.  Wills— Restrictions  Upon  Alitnation.—A  testator  devised  real 
estate  to  his  wife  and  children,  to  be  divided  between  them  on  condi- 
tion that  it  be  not  sold  until  after  his  youngest  child  living  at  the  time 
of  his  decease  and  the  youngest  child  of  one  Frederick  Voss  living  at 
the  time  of  his  decease,  should  become  of  age,  or  in  case  of  the  death 
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of  either  of  them,  until  after  the  date  or  dates  when  said  children 
would  have  become  of  age  if  living.  It  teas  held  that  the  condition  in 
the  will  was  a  restriction  upon  alienation  inconsistent  with  the  estate 
devised. 

8.  Justices  of  the  Peace— Consolidat ion  of  Causes  of  Action.— The 
statute  which  requires  that  in  a  suit  before  a  justice  each  party  shall 
bring  forward  all  his  claims  against  the  other,  existing  at  the  time  of 
the  commencement  of  the  suit,  has  no  application  to  cases  where 
the  demands,  if  consolidated,  would  exceed  the  jurisdiction  of  the  jus- 
tices. 

4.  Tax  Deed— Of  a  ViffintiUionth  Part  of  Premises.— The  nominal 
purchase  of,  at  a  sale  of  lands  for  delinquent  taxes,  one  vigintillionth 
part  of  a  forty-foot  lot,  would  seem  in  reality  to  be  a  voluntary  payment 
of  the  taxes  without  consideration,  and  a  deed  for  the  same  does  not 
constitute  a  cloud  upon  the  title  of  the  lot  and  may  be  regarded  as 
void. 

5.  Adverse  Titles— In  Foreclosure  Suits. — A  court  of  equity  has  no 
jurisdiction  to  adjudicate  upon  an  adverse  legal  title  held  by  a  party 
defendant  in  a  foreclosure  suit,  but  the  court  should  dismiss  the  suit  as 
to  such  defendant. 

Foreclosure.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.  Affirmed  in  part  and  reversed  and  remanded  in 
part  with  directions.    Opinion  filed  May  10,  1900.    Rehearing  denied. 

JoffN  W.  Sutton,  attorney  for  appellant;  Wm.  E.  Hughes, 
of  counsel. 

In  a  proceeding  to  foreclose  a  mortgage,  an  adverse  claim 
of  title  in  no  way  connected  with  the  mortgage  as  a  title 
under  tax  sale,  is  not  a  proper  subject  of  consideration  by 
the  court.  Gage  v.  Board  of  Directors,  etc.,  8  111.  App. 
410,  413. 

A  tax  title  being  an  adverse  title,  will  never  be  enforced 
by  a  court  of  chancery.  Zitzer  v.  Polk,  19  111.  App.  61; 
JBozarth  v.  Landers,  113  111.  181;  Gage  v.  Perry,  93  111.  177. 

Foley  &  Foley,  attorneys  for  appellee;  W.  W.  H.  Harris, 
of  counsel. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  decree  foreclosing  a  trust  deed. 
August  6, 1894,  appellant  executed  to  her  own  order  a 
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promissory  note  for  the  sum  of  $2,250,  due  five  years  after 
said  date,  with  semi-annual  interest  at  the  rate  of  seven  per 
cent  per  annum,  and  also  ten  interest  notes  or  coupons,  also 
payable  to  her  own  order,  for  the  semi-annual  interest  to 
become  due  on  said  principal  note,  for  $78.75  each,  and  pay- 
able, the  first  coupon  note  February  6,  1895,  the  second 
August  6,  1895,  and  so  alternately  on  said  dajrs  in  the 
months  and  years  in  which  the  remainder  of  said  coupon 
notes  would  fall  due.  All  of  said  notes  were  indorsed  in 
blank  by  appellant  and  delivered  to  appellee.  To  secure 
the  payment  of  said  notes,  appellant  executed  a  trust  deed 
to  William  E.  Mason,  as  trustee,  of  the  undivided  i  of  the 
west  i  of  lot  6  in  block  48,  in  the  school  section  addition  to 
Chicago,  in  section  16,  township  39  north,  range  14,  east 
of  the  third  principal  meridian,  in  Cook  county,  Illinois. 
The  trust  deed  contains  the  following : 

"  Now,  if  default  be  made  in  the  payment  of  the  said 
promissory  note,  or  of  any  part  thereof,  or  the  interest 
thereon,  or  any  part  thereof,  at  the  time  and  in  the  manner 
above  specified  for  the  payment  thereof,  or  in  case  of  waste 
or  non-payment  of  taxes  or  assessments  on  said  premises,  or 
of  a  breach  of  any  of  the  covenants  herein  contained,  then, 
in  such  case,  the  Whole  of  said  principal  note  and  interest, 
secured  by  the  said  principal  promissory  note  shall  there- 
upon, at  the  option  of  the  legal  holder  -thereof,  become 
immediately  due  and  payable,""etc. 

The  bill  was  filed  June  7,  1898,  and  alleges  default  in  the 
payment  of  the  interest  note  due  February  6,  1898,  and 
interest  thereon  from  August  6,  1895.  The  bill  was  an- 
swered by  appellant  and  others  made  defendants  thereto, 
and  the  issues  having  been  made  up  as  to  all  defendants 
who  were  not  defaulted,  the  cause  was  referred  to  a  master 
to  take  proof  and  report  his  conclusions,  etc.  The  master 
reported  the  evidence  and  his  conclusions,  and  found  that 
there  was  due  to  appellee  the  sum  of  $3,615.22,  and  recom- 
mended a  foreclosure  and  sale,  etc.  The  court  overruled 
exceptions  to  the  master's  report,  confirmed  the  report,  and 
decreed  in  accordance  with  the  master's  recommendations. 
The  evidence  will  not  be  referred  to  in  this  opinion  farther 
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than  is  necessary  to  consider  the  objections  of  appellant's 
counsel  to  the  decree,  which,  so  far  as  we  deem  it  necessary 
to  consider  them,  are  substantially  as  follows : 

1.  There  was  no  proof  of  the  execution  of  the  notes  and 
trust  deed.  The  notes  and  trust  deed,  signed  "  Eleanor  M. 
Smith,''  were  put  in  evidence,  and  it  was  not  objected  that 
the  signature  of  appellant  to  them  or  any  of  them,  was  not 
genuine.  The  trust  deed  is  properly  acknowledged,  and  is 
recorded.  Such  being  the  evidence,  the  presumption  is  that 
they  are  valid  instruments.  1  S.  &  C.'s  Stat.,  C.  30,  Par. 
36;  Pratt  v.  Pratt,  96  111.  200,  201. 

2.  Objection  to  allowance  of  amounts  due  on  interest 
notes  one,  two  and  five,  on  the  ground  that  they  are  barred 
by  the  statute. 

In  support  of  this  objection,  counsel  rely  on  a  transcript 
of  the  proceedings  in  a  suit  before  a  justice  of  the  peace, 
and  upon  the  act  concerning  justices  of  the  peace  and  con- 
stables, which  requires  that  in  a  suit  before  a  justice  each 
party  shall  bring  forward  all  his  claims  against  the  other, 
existing  at  the  time  of  the  commencement  of  the  suit, 
which  are  of  such  a  nature  as  to  be  consolidated,  and  which, 
when  consolidated,  do  not  exceed  $200,  and  provides  that 
the  party  neglecting  so  to  do  shall  be  forever  debarred. 
2  S.  &  C.'s  Stat.,  C.  7,  Par.  53. 

The  justice's  transcript  shows  that  the  suit  was  by  appel- 
lee against  appellant  on  notes,  and  that  judgment  was  ren- 
dered in  favor  of  appellee  December  22,  1897,  for  the  sum 
of  $157.50  and  costs.  The  claim  is  that  the  suit  was  on 
coupon  or  interest  notes  three  and  four;  that  interest  note 
one  was  then  due  and  unpaid,  and  therefore  should  have 
been  brought  forward  and  consolidated  with  interest  notes 
three  and  four  sued  on.  The  claim  is  not  tenable.  Had 
the  three  notes  been  consolidated,  the  amount  would  have 
been  $236.25,  an  amount  in  excess  of  $200,  and  beyond  the 
jurisdiction  of  the  justice.  Kickerson  v.  Rockwell,  90  111. 
460;  Lufkin  v.  Thomas,  111.  App.,  Gen.  No.  8432,  unre- 
ported. 

The  suit  brought  on  coupon  number  five  was  dismissed. 
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3.  Objection  that  appellant  could  not  lawfully  execute 
the  trust  deed.  The  premises  in  question  were  devised  to 
appellant  and  her  mother  by  her  father,  Matthew  Kiley, 
whose  will  contained  the  following : 

"  I  give  to  my  wife  and  children,  to  be  divided  between 
them,  ray  interest  in  the  real  estate  known  as  69  W.  Mon- 
roe street  in  the  city  of  Chicago,  owned  by  Frederick  Voss 
and  myself  jointly,  on  the  condition,  however,  that  said 
real  estate  be  not  sold  until  after  both  my  youngest  child 
living  at  the  time  of  my  decease,  and  the  youngest  child  of 
Frederick  Voss  living  at  the  time  of  my  decease,  or,  in  case 
of  the  death  of  either  of  them,  until  after  the  date  or  dates 
when  said  child  or  children  would  have  become  of  age  if 
living." 

The  evidence  is  that  Lily  Voss  is  the  youngest  child  of 
Frederick  Voss,  that  she  was  born  May  30,  1882,  and  that 
she  is  still  living.  Appellant's  counsel  contend  that  Lily 
Voss  having  been  living  and  a  minor  August  6,  1895,  when 
the  trust  deed  was  executed,  appellant  could  not,  in  view 
of  the  above  quoted  provision  of  the  will,  legally  execute 
the  trust  deed.  The  master  reported  and  the  court  held, 
correctly,  as  we  think,  that  the  restriction  on  alienation 
contained  in  the  will  is  inconsistent  with  the  estate  devised. 
Jones  v.  Port  Huron  Engine  Co.,  171  111.  502;  Henderson 
v.  Harkness,  176  lb.  302;  Muhlke  v.  Tiedemann,  177  lb.  606. 

The  devise  is  of  an  estate  in  fee,  and  under  the  statute 
t  kchnical  words  of  inheritance  are  not  necessary  to  pass 
such  an  estate.  1  S.  &  C.'s  Stat.,  C.  30,  Par.  14;  Muhlke  v. 
Tiedemann,  supra,  P.  613,  615. 

4.  Objection  is  made  to  the  allowance  of  $800  for  the 
purchase  by  appellee  of  an  alleged  tax  title.  One  Jacob  Glos 
was  made  a  defendant  to  the  bill,  his  interest  in  the  prem- 
ises not  being  alleged,  and  the  bill  containing  no  allegation 
that  the  appellee  had  paid  any  taxes  or  redeemed  from  any 
tax  sale.  Glos  answered,  stating  that  at  a  sale  September 
25,  1894,  for  the  general  taxes  of  1893,  he  purchased  the 
east  one-vigintillionth  of  the  premises  in  question  for  the 
sum  of  $325.57,  and  obtained  a  certificate  of  said  purchase; 
that  the  premises  were  not  redeemed  from  said  sale,  and 


298  Appellate  Courts  of  Illinois. 

Vol.  89.]  Smith  v.  Kenny. 

that,  on  proper  proof  made,  the  county  clerk  issued  to 
him  a  tax  deed  September  21,  1897,  which  was  recorded 
September  22,  1897,  conveying  to  him  title  to  the  premises 
so  purchased;  that  the  amount  necessary  to  redeem  on  the 
last  day  for  redemption  was  $651.14;  that  his  title  is  inde- 
pendent of  that  sought  to  be  foreclosed,  and  not  liable  to  be 
brought  into  controversy  in  the  cause,  but  that  he  was  will- 
ing to  waive  that  defense,  provided  he  should  be  paid  out 
of  the  money  derived  from  the  sale  of  the  premises  $800, 
with  interest  from  the  date  of  filing  his  answer.  Appellee, 
over  the  objections  of  appellant's  solicitor,  put  in  evidence 
a  tax  deed  of  the  east  one-vigintillionth  of  the  premises,  of 
date  September  21,  1897,  from  the  county  clerk  to  Glos,  and 
a  quit-claim  deed  from  Glos  and  wife  to  appellee  of  the 
premises,  for  the  expressed  consideration  of  $800,  of  date 
March  17,  1899. 

Glos'  answer  was  filed  November  21,  1898,  the  cause  was 
referred  to  the  master  the  next  day,  and  the  master's  report 
was  filed  May  15,  1899,  so  that  the  deed  from  Glos  and  wife 
to  appellee  was  executed  after  Glos'  answer  was  filed  and 
pending  the  hearing  before  the  master.  Appellee  testified 
in  her  direct  examination  before  the  master,  March  22, 1899, 
that  she  paid  Glos  that  day,  as  a  consideration  for  the  con- 
veyance to  her  of  his  alleged  interest  in  the  premises,  $S00, 
but  on  cross-examination  she  testified  that  she  gave  him  her 
note  at  ninety  days  for  his  interest. 

Lot  6  fronts  south  on  West  Monroe  street  in  the  city  of 
Chicago,  and  has  a  frontage  on  the  street  of  79$  feet.  In 
form  it  is  a  rectangular  parallelogram.  Estimating  its 
frontage  at  80  feet,  the  west  half  of  it  has  a  frontage  of 
40  feet,  or,  reduced  to  inches  and  quarter  inches,  a  frontage 
of  4S0  inches  or  1920  quarter  inches,  so  that  the  east  quarter 
inch  is  one  nineteen  hundred  and  twentieth  of  the  west 
one-half  of  lot  6.  The  one  nineteen  hundred  and  twentieth 
is  520|  times  greater  than  one  millionth.  From  this  it  is 
obvious  that  the  east  one  vigintillionth  can  not  be  measured 
or  surveyed,  and  may  be  best  described  by  the  mathematical 
definition  of  a  line,  namely,  length  without  breadth  or 
thickness. 
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In  Rigney  v.  City  of  Chicago,  102  111.  64,  it  is  well  said 
that  property,  in  the  strictly  appropriate  sense  of  the  word, 
is  the  right  of  user,  enjoyment  and  disposition.  lb.  77-78. 
The  east  one-vigintillionth  of  the  premises  in  question  can 
not  be  used.  A  common  housefly  could  not  find  a  footing 
on  its  surface,  and  to  enjoy  it,  except  for  purposes  of  liti- 
gation, such  as  the  present,  would  require  an  eccentric  and 
abnormally  keen  sense  of  enjoyment.  Yet  it  is  for  a  tax 
title  not  cognizable  in  the  cause,  in  comparison  with  which 
an  oatmeal  cracker  is  a  valuable  piece  of  property,  that 
the  master  has  recommended,  and  the  court  decreed  an 
allowance  to  appellee  of  $800  to  be  derived  from  the  sale 
of  appellant's  premises.  If  this  allowance  were  sanctioned 
by  the  law,  the  maxim  de  minimi*  non  curat  lex  might  well 
be  considered  obsolete,  for  certainly  nothing  more  minute 
than  the  east  one-vigintillionth  in  question  can  be  definitely 
conceived.  We  can  hardly  think  that  thp  matter  could 
have  been  properly  presented  either  to  the  master  or  the 
chancellor  in  argument.  It  is  true  that  the  statute  in  force 
at  the  time  of  the  sale  for  taxes,  provided  that  the  person 
offering  to  pay  the  taxes  due  for  the  least  quantity  of  the 
tract  or  lot,  should  be  the  purchaser  of  such  quantity, 
but  the  legislature  contemplated  that  some  appreciable 
quantity  would  be  purchased,  not  a  mere  name  representing 
nothing,  which  can  not  be  surveyed,  measured,  set  off  or 
even  discerned,  vox^  et  prceterea  nihil.  The  nominal  pur- 
chase of  one-vigintillionth  of  a  forty  foot  lot  would  seem  to 
be  in  reality  a  voluntary  payment  of  the  taxes,  without 
consideration. 

In  Glos  v.  Furman,  164  111.  585,  the  court,  commenting 
on  an  alleged  tax  title,  says : 

"  But  it  is  said,  appellants  acquired  a  tax  title  in  the 
premises,  and  they  merely  mortgaged  their  interest  in  the 
premises,  whatever  that  interest  was,  and  hence  the  mort- 
gage or  deed  of  trust  was  not  a  cloud  on  appellee's  title. 
.As  has  been  seen,  the  land  which  the  appellants  acquired 
by  the  tax  deed,  was  described  in  the  deed  as  follows:  The 
east  vigintillionth  of  a  vigintillionth  of  the  east  1-64  inch  of 
lot  1,  in  the  southwest  quarter  of  section  25,  township  38, 
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range  7,  and  the  east  vigintillionth  of  a  vigintillionth  of  the 
cast  i  inch  of  lot  2,  in  the  northwest  guarter  of  section  25, 
township  33,  range  7,  in  the  countv  oi  Kane  and  State  of 
Illinois.  A  tract  of  land  described  as  the  above  may  per- 
haps be  pictured  in  the  imagination,  but  could  not  be 
bounded.  It  could  not  be  located,  nor  could  a  |>erson  take 
possession  of  such  a  tract  of  land.  Practically  such  a  tract 
could  have  no  existence  for  the  purposes  for  which  lands 
are  acquired  and  held;  and  as  was  held  in  Carter  v.  Barnes, 
20,111.  454,  where  land  in  a  deed  is  so  described  that  it  can 
not  be  identified,  or  if  the  description  calls  for  premises  not 
having  an  existence  or  that  can  not  be  found,  the  convey- 
ance may  be  regarded  as  void." 

The  language  quoted  is  applicable  to  the  tax  title  under 
consideration,  because  the  one-vigintillionth  is  practically 
quite  as  unsusceptible  of  being  bounded,  located,  or  taken 
possession  of,  as  the  imaginary  quantity  mentioned  in  the 
opinion  cited. 

The  tax  title  claimed  by  Glos  is  an  adverse  legal  title,  in 
no  way  connected  with  appellant's  title.  As  he  says  in  his 
answer,  "his  title  is  independent  of  that  which  complainant 
seeks  to  foreclose,  and  is  not  liable  to  be  brought  into  con- 
troversy in  this  cause."  In  this  he  is  amply  supported  by 
authority.  Gage  v.  Perry,  93  111.  176;  Boyarth  v.  Sanders, 
113  lb.  181;  Zitzer  v.  Polk,  19  111.  App.  61. 

In  Gage  v.  Perry,  supra,  the  court  says: 

"  It  has  always  been  supposed  that  a  court  of  law  was  the 
proper  forum  in  which  to  settle  and  determine  adverse  legal 
titles  to  real  estate,  when  all  questions  of  fact  in  relation 
thereto  can  be  submitted  to  and  determined  by  a  jury,  under 
proper  instructions  from  the  court,  and  we  are  aware  of  no 
authority  holding  that  an  ordinary  bill  of  foreclosure  forms 
an  exception  to  this  general  rule  of  law."    lb.  179. 

The  court  further  says : 

u  We  have  not  been  referred  to  a  single  authority  which 
sustains  the  right  of  appellant,  in  such  a  case,  to  bring  in  a 
party  who  claims  adversely,  and  have  such  adverse  title 
passed  upon  and  settled  by  a  decree." 

In  the  present  case  the  court,  in  allowing  appellee  $S00, 
which  she  alleges  was  the  consideration  for  the  sale  to  her 
of  Glos'  tax  title  interest,  not  only  passed  on  the  validity 
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oi:  the  tax  title,  but  its  value,  and  this,  notwithstanding 
the  only  evidence  of  its  value  is  the  tax  deed,  and  that,  in 
view  of  the  opinion  in  Glos  v.  Furman,  supra,  the  deed  may 
be  regarded  as  void. 

On  the  coming  in  of  Glos'  answer,  the  court  should  have 
dismissed  the  bill  as  to  him.     Zitzer  v.  Polk,  %upra. 

Appellant's  counsel  object  to  the  allowance  of  $100  as 
solicitor's  fees.  The  trust  deed  provides  for  that  allowance, 
and  we  think  it  just  and  reasonable. 

The  decree  will  be  affirmed  except  as  to  $S00  and  inter- 
est, if  any,  thereon,  allowed  to  appellee  by  the  decree  for 
the  purchase  of  the  tax  title  from  Jacob  Glos,  as  to  which 
allowance  the  decree  will  be  reversed  and  remanded,  with 
direction  to  dismiss  the  bill  as  to  Jacob  Glos.  Appellant  to 
recover  her  costs  of  this  court. 

Affirmed  in  part  and  reversed  dnd  remanded  in  part,  with 
directions. 


Western  Union  Telegraph   Co.  v.  North  Packing  and 
Provision  Co. 

1.  Damages— Failure  to  Deliver  a  Telegram,— Where  a  party  is  dam- 
aged by  the  delay  of  a  telegraph  company  in  delivering  a  message  to  his 
agent  instructing  him  to  postpone  a  purchase  of  goods  to  a  certain  day, 
the  measure  of  his  damage  is  the  difference  in  price  between  the  goods 
on  the  day  of  the  agent's  purchase  and  the  cost  of  the  same  on  the  day  on 
which  he  was  instructed  by  the  telegraph  message  to  make  the  purchase. 

2.  Propositions  of  Law— Must  be  Warranted  by  the  Evidence.— A 
proposition  of  law  based  upon  an  hypothesis  of  fact  npt  warranted  by 
any  evidence  introduced  in  the  case  is  properly  refused. 

Assumpsit,  for  failure  to  deliver  a  telegram.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County:  the  Hon,  Elbridqe  Hanecy,  Judge,  premd- 
ing.  Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion 
filed  May  21, 1900. 

Statement. — This  cause  is  now  before  this  court  for  a 
second  time.  Upon  a  former  trial  the  present  appellant, 
defendant  in  the  court  below,  obtained  a  verdict,  and  from 
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judgment  upon  that  verdict  an  appeal  was  prosecuted  and 
the  judgment  was  reversed.  The  decision  of  the  court  is 
reported  in  70  111.  App.  275.  For  a  complete  statement  of 
the  transaction  out  of  which  the  suit  arose,  reference  is 
made  to  that  opinion.  The  gist  of  the  action  is  breach  of 
contract  to  deliver  a  telegram.  By  reason  of  delay  in  deliv- 
ery, it  is  claimed  that  the  appellee  was  damaged.  The  tel- 
egram in  question  amounted  to  a  direction  to  the  Chicago 
agent  of  appellee,  a  Massachusetts  corporation,  to  postpone 
purchase  of  hogs  at  the  Union  Stock  Yards,  Chicago,  from 
Tuesday  until  Wednesday  of  the  first  week  in  August,  1893. 
By  reason  of  delay  in  delivery  of  this  direction,  the  agent 
of  appellee  proceeded  to  buy  six  carloads  of  hogs  upon 
Tuesday.  If  the  purchase  had  been  postponed  from  Tues- 
day until  Wednesday,  as  directed,  the  aggregate  cost  of  the 
six  carloads  would  have  been  less  by  the  amount  of 
$1,226.31.  The  great  difference  in  the  market  for  the  two 
days  was  due  to  a  sharp  decline  caused  by  the  failure  of 
a  prominent  firm  of  dealers.  The  cause  was  heard  by  the 
court  without  a  jury.  The  court  found  the  issues  for  appel- 
lee, and  in  assessing  the  damages  measured  them  by  the 
difference  between  the  cost  of  the  six  carloads  of  hogs 
bought  at  market  price  upon  Tuesday  and  the  cost  of  the 
like  at  market  prices  upon  Wednesday. 
From  judgment  upon  the  finding  this  appeal  is  prosecuted. 

Willi ams,  Holt  &  Wseeler,  attorneys  for  appellant. 

M.  B.  and  F.  S.  Loomis,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

It  is  contended,  by  counsel  for  appellant,  that  the  court 
should  have  held  that  the  law  of  Massachusetts  in  relation 
to  liability  for  unrepeated  messages  should  control  in  this 
case.  The  question  is  disposed  of  by  the  decision  of  this 
court  upon  the  former  appeal  (N.  P.  &  P.  Co.  v.  W.  U.  Tel. 
Co.,  70  111.  App.  275).    But  if  it  were  not,  no  question  of 
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controlling  importance  could  arise  in  that  regard.  The 
breach  of  the  contract  of  appellant  does  not  here  consist  in 
any  inaccuracy  of  the  delivered  message,  which  could  have 
• been  avoided  by  repeating  the  message.  On  the  contrary 
the  breach  consists  in  delaying  the  delivery  of  a  message 
which  was  correct  in  contents. 

Secondly,  it  is  contended  that  appellee,  with  knowledge 
of  the  delay  in  delivery,  elected  to  accept  the  result  of  the 
transaction.  This  contention  is  based  upon  the  argument 
that  the  appellee,  upon  learning  of  the  delay  in  delivery, 
and  that  because  of  such  delay  the  purchase  by  its  agent 
has  been  made  contrary  to  the  intent  of  appellee,  should 
have  immediately  sold  the  hogs  and  then  looked  to  appel- 
lant for  the  loss  upon  the  purchase  and  sale.  But  the  fact 
established  by  the  evidence  is  that  before  appellee  could  be 
apprised  of  the  mistake  and  its  consequences,  the  Chicago 
market  had  become  demoralized  by  the  failure  of  a  large 
dealer,  and  hence  it  can  not  be  inferred  from  the  evidence 
that  any  such  action  by  appellee  could  have  reduced  the 
loss  below  the  amount  allowed  by  this  judgment.  There 
is  no  evidence  which  would  have  warranted  the  trial  court 
in  finding  that  if  appellee  had  pursued  some  different  course, 
after  the  purchase  and  before  the  Wednesday  following, 
the  damages  sustained  could  have  been  made  less.  The 
direction  of  appellee  to  its  agent  was  in  effect  to  buy  on 
Wednesday  instead  of  Tuesday.  By  the  delay  of  appellant 
in  delivering  the  message,  the  agent  bought  on  Tuesday 
instead  of  Wednesday.  This  court  in  its  decision  upon  the 
former  appeal,  speaking  through  Mr.  Justice  Waterman, 
said: 

"The  damage  *  *  *  is  the  difference  in  price 
between  the  six  carloads  bought  through  the  negligence  of 
appellee  (appellant  now)  on  Tuesday,  and  the  cost  of  such 
property  on  Wednesday." 

Complaint  is  made  of  the  refusal  by  the  trial  court  to 
hold  the  sixth  and  seventh  propositions  of  law  submitted 
by  appellant. 

The  sixth  proposition  is  directly  in  conflict  with  the  rule 
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announced  by  this  court  upon  the  former  appeal,  and  hence 
was  properly  marked  refused. 

The  seventh  proposition  is  based  upon  an  hypothesis  of 
fact  not  warranted  by  any  evidence  introduced,  for  there  is 
no  evidence  that  the  hogs  could  have  been  sold  on  the  Chi- 
cago market  at  the  time  supposed,  at  any  price. 

The  proposition  numbered  13a,  and  marked  held,  indi- 
cates that  the  court  applied  a  correct  rule  of  law  to  the 
determination  of  the  cause.     That  proposition  is  as  follows : 

"  The  court  holds  as  a  matter  of  law  that  it  was  the 
duty  of  Kent  as  soon  as  he  found  out  that  he  had  bought 
hogs  which  his  principal  did  not  wish  him  to  buy,  to  notify 
his  principal  with  reasonable  promptness,  and  the  recovery 
of  tne  plaintiff,  if  any,  can  not  exceed  the  amount,  if  any, 
which  plaintiff  would  have  lost  by  selling  the  hogs  at  t&e 
market  price  prevailing  at  the  time  when,  in  the  exercise 
of  reasonable  promptness,  Kent  could  have  notified  plaintiff 
of  the  delayed  message  and  received  back  instructions  from 
him,  provided  there  was  a  market  price  prevailing  at  that 
time/' 

We  are  of  opinion  that  there  was  no  error  in  any  of  the 
matters  assigned.    The  judgment  is  affirmed. 


|si90s  592  Cicero  and  Proviso  St.  Ry.  Co.  v.  May  S.  Priest. 

1.  Instructions— Requiring  Instead  of  Permitting  an  Assessment  of 
Damages.^An  instruction  which  requires  instead  of  permits  an  assess- 
ment of  damages  in  case  the  jury  find  the  issues  for  the  plaintiff,  can 
not  he  held  as  error  as  applied  to  compensatory  damages  only,  in  a  case 
where  actual  damages  are  conclusively  established. 

2.  Witnesses— Evidence  of  General  Bad  Character  Can  Not  be 
Introduced  for  the  Purpose  of  Impeachment. — Affirmative  evidence  of 
general  bad  character  can  not  be  introduced  for  the  purpose  of  impeach- 
ment. But  for  the  purpose  of  enabling  the  jury  to  measure  the  credi- 
bility of  the  witness  and  the  weight  to  which  his  testimony  is  entitled, 
it  is  proper  to  show  on  cross-examination  the  occupation,  business,  etc., 
of  a  witness. 

3.  Same—  What  is  Competent  to  be  Shown  in  Determining  the 
Weight  and  Credit  to  be  Given  to  His  Testimony. — All  the  circumstances 
connected  with  a  witness,  tending  to  affect  his  credibility  or  bias  his 
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judgment,  are  competent  to  be  shown  to  and  considered  by  the  jury  in 
determining  the  weight  and  credit  to  be  given  to  his  testimony.  The 
an  tecedents  of  a  witness  are  a  proper  subject-matter  of  inquiry  on  his 
cross-examination. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion 
filed  May  21,  1900. 

Statement. — This  action  was  brought  by  appellee  to 
recover  damages  for  personal  injuries  resulting,  as  is  alleged, 
through  the  negligence  of  appellant. 

The  substance  of  the  claim  of  appellee,  as  alleged  in  her 
declaration  and  supported  by  the  evidence  produced  upon 
the  trial,  is  that  while  she  was  a  passenger  upon  one  of  the 
cars  owned  and  operated  by  appellant,  a  common  carrier, 
and  while  she  was  attempting  to  alight  from  the  car,  which 
had  been  stopped  for  that  purpose,  the  servants  of  appel- 
lant negligently  started  the  car  forward,  and  thereby  she 
was  thrown  to  the  ground  and  injured. 

There  was  some  conflict  in  the  evidence  as  to  the  manner 
of  the  occurrence  of  the  injury;  but  the  evidence  suf- 
ficiently sustains  the  general  verdict  finding  the  appellant 
guilty  of  negligence  as  charged,  which  caused  the  injury, 
and  without  fault  of  appellee.  The  jury  assessed  appellee's 
damages  at  $5,000,  and  judgment  was  entered  thereon,  from 
which  judgment  this  appeal  is  prosecuted. 

Clarence  Knight  and  William  G.  Adams,  attorneys  for 
appellant. 

C.  II  elmer  Johnson,  attorney  for  appellee;  John  F. 
Waters,  of  counsel. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the- 
court. 

It  is  not  contended  by  counsel  for  appellant  that  the  evi- 
dence is  insufficient  to  support  the  verdict,  nor  that  the  ver- 
dict is  manifestly  against  the  weight  of  the  evidence. 
vouLxxxixao 
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The  only  assignments  of  error  which  are  argued  as  ground 
of  reversal  go  to  questions  of  procedure. 

Complaint  is  made  of  the  giving  of  the  first,  second  and 
third  of  the  instructions  tendered  by  the  appellee;  and  of 
the  refusal  of  the  eighteenth,  nineteenth,  twentieth  and 
twenty-first  of  the  instructions  tendered  by  appellant.  We 
will  consider  the  substance  of  these  instructions,  without 
setting  them  out  at  length.  The  first  was  properly  given. 
The  only  objection  to  it  which  we  deem  of  consequence  is 
that  after  the  direction  as  to  finding  of  the  issues,  it  pro- 
ceeds as  follows  :  "And  assess  the  plaintiff*  damages  at  such 
sum  as  in  your  judgment  will  be  a  fair  compensation  for 
the  injuries,  if  any,  which  plaintiff  has  sustained  or  will 
sustain  in  future  on  account  of  such  injuries."  While  this 
part  of  the  instruction  is  open  to  criticism,  because  it  does 
limit  the  "judgment"  of  the  jury  to  the  evidence,  and 
not  because  it  does  not  limit  the  damages  to  such  as  result 
directly  from  the  injury,  yet  we  are  of  opinion  that  the 
giving  of  it  in  this  instance  does  not  constitute  reversible 
error,  because  of  its  immediate  relation  to  instruction  num- 
bered two,  which  follows  it.  In  instruction  numbered  one, 
the  issues  are  defined  and  the  jury  are  directed  as  to  the 
rule  governing,  and  in  its  conclusion  the  reference  to  the 
assessment  of  damages  above  quoted  is  made.  In  instruc- 
tion numbered  two  the  jury  are  instructed  at  length  and 
correctly  as  to  the  measurement  of  the  damages.  The  two 
instructions  taken  together  could  not  well  have  misled  the 
jury  as  to  proper  elements  of  damage. 

The  objections  raised  to  the  second  instruction  are  not 
tenable.  If  it  assumed  that  damage  was  sustained,  the 
fault  could  have  worked  no  prejudice,  for  the  evidence  is 
conclusive  that  damage  did  result  to  the  appellee.  That 
its  language  required,  instead  of  permitting,  an  assessment 
of  damages  in  the  event  that  the  jury  found  the  issues  for 
appellee,  can  not  be  held  as  error  as  applied  to  compensa- 
tory damages  only,  in  a  case  where  actual  damages  are  con- 
clusively established.     C.  C.  Co.  v.  Haenni,  146  111.  614. 

There  was  evidence  of  loss  of  time  and  inability  to  work 
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because  of  the  injuries,  as  well  as  other  damage.  Appellee 
testified  that  she  was  confined  to  bed  for  a  month.  The 
future  damages  referred  to  in  this  instruction  are  so  related 
to  the  injury,  as  result  thereof,  as  to  be  properly  included. 
The  third  instruction,  which  is  also  complained  of,  states  a 
correct  proposition  of  law.  We  can  not  say  that  it  is  not 
applicable  to  facts  which  the  jury  were  warranted  in  find- 
ing to  be  established,  and  which  are  charged  in  the  decla- 
ration. There  was  no  error  in  refusing  the  eighteenth 
instruction  tendered  by  appellant.  It  is  argumentative  in 
form,  and  hence  Dad,  and  all  of  its  parts  which  are  correct  in 
substance  are  included  in  and  covered  by  the  first  and  third 
of  the  instructions  given  at  request  of  appellee. 

The  nineteenth  instruction  was  properly  refused.  It  is 
in  all  respects  covered  by  instructions  one  and  five,  which 
were  given,  except  in  the  directing  of  the  jury  as  to  the 
order  in  which  they  must  consider  the  various  questions 
presented  for  their  determination.  We  are  of  opinion  that 
it  can  not  be  said,  as  a  matter  of  law,  to  be  error  in  proced- 
ure if  a  jury  shall  proceed  first  to  determine  the  extent  of 
the  loss  sustained  by  the  plaintiif,  and  thereafter  consider 
the  issue  of  guilty  or  not  guilty  as  to  defendant.  It  would 
doubtless  be  an  illogical  method  of  procedure;  bat  that  a 
verdict  reached  in  such  manner  would  be  bad  because  of 
this  method  of  deliberation  in  reaching  it,  is  a  proposition 
in  support  of  which  no  authority  is  cited  and  we  find  none. 
Therefore,  we  hold  that  it  was  not  error  to  refuse  to  direct 
the  course  of  the  jury  in  this  regard.  The  refusal  of  the 
twentieth  instruction  was  not  error,  for  its  substance  had 
been  already  given  in  the  first  and  fifth.  The  twenty-first 
instruction  was  included  in  the  first  and  third,  and  its  re- 
fusal was  therefore  proper. 

It  is  also  complained  that  the  court  erred  in  rulings  upon 
the  admission  of  evidence.  Counsel  for  appellant  com- 
plains of  the  admission  of  testimony  of  two  witnesses  for 
appellee,  upon  indications  of  pain  and  suffering  on  the  part 
of  appellee  after  the  injury.  We  are  of  opinion  that  there 
was  no  error  in  the  rulings.    In  the  one  instance  it  was  at 
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most  an  improper  answer  to  a  proper  question,  and  there 
was  no  motion  to  strike  out.  In  the  other  instance  the 
testimony  was  proper  to  be  admitted.  The  limitation  put, 
by  the  court  upon  the  cross-examination  of  Maude  Schroder 
was  largely  a  matter  of  discretion,  and  we  are  not  prepared 
to  hold  that  the  discretion  was  abused.  The  court  per- 
mitted a  witness  for  appellant  to  be  asked  upon  cross-exam- 
ination if  he  was  not  engaged  in  the  business  of  gambling. 
The#admission  of  the  answer  to  this  question  over  objec- 
tion is  assigned  as  error.  The  question  as  to  how  far  coun- 
sel may  go  in  cross-examining  witnesses  upon  matters  con- 
cerning their  business,  occupation,  etc.,  for  the  purpose 
only  of  affecting  their  credibility  as  witnesses,  is  one  upon 
which  the  authorities  of  different  jurisdictions  vary.  It  is 
here  well  settled  that  affirmative  evidence  of  general  bad 
character  can  not  be  introduced  for  the  purpose  of  impeach- 
ment. But  for  the  purpose  of  enabling  the  jury  to  measure 
the  credibility  of  the  witness  and  the  weight  to  which  his 
testimony  is  entitled,  it  is  proper  to  show  by  way  of  cross- 
examination  the  occupation,  business,  etc.,  of  a  witness. 
The  propriety  of  such  examination  is  not  questioned,  but 
the  scope  and  purpose  of  it  is  indicated  in  Painter  v.  People, 
147  111.  444. 

In  Hronek  v.  People,  134  111.  139,  the  court  said : 

"  All  the  circumstances  connected  with  a  witness  (or)  that 
might  tend  to  affect  his  credibility  or  bias  his  judgment,  are 
competent  to  be  shown  to  and  considered  by  the  jury  in 
determining  the  weight  and  credit  to  be  given  to  his  testi- 
mony." 

And  in  T.,  St.  L.  &  K.  C.  E.  K.  Co.  v.  Bailey,  43  111.  App. 
292,  this  court  said  : 

"  The  antecedents  of  a  witness  are  a  proper  subject-matter 
of  inquiry  on  his  cross-examination." 

We  are  of  opinion  that  there  was  no  error  in  the  ruling 
of  the  court. 

There  are  no  other  rulings  upon  the  admission  of  evidence 
complained  of  which  we  deem  it  necessary  to  consider. 
The  latitude  of  cross-examination  is  largety  discretionary, 
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and  we  find  no  errors  in  the  exercise  of  such  discretion  in 
this  case. 

After  an  examination  of  all  the  evidence,  we  are  not 
prepared  to  say  that  the  verdict  rendered  was  excessive  in 
amount. 

The  judgment  is  affirmed. 
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West  Chicago  St.  K.  B.  Co.  v.  Anna  Kautz.  ios   »633| 

1.  Instructions— As  to  the  Issues  of  the  Case.— It  is  error  to  refuse1 — - — ??? 
an  instruction  which  informs  the  jury  as  to  the  issues  of  the  case. 

2.  Same— Calling  Attention  to  a  Variance  of  the  Proof  and  the 
Declaration. — Where  the  declaration  alleged  that  the  plaintiff  was 
thrown  from  a  wagon  by  force  of  a  collision,  but  the  evidence  of  the 
witnesses  showed  that  the  plaintiff  jumped  from  the  wagon,  the  defend- 
ant is  entitled  to  have  the  jury  instructed  in  accordance  with  the  evi- 
dence of  the  witnesses,  that  if  they  believed  such  evidence,  that  the 
plaintiff  jumped  out  of  the  wagon,  their  verdict  should  be  for  the  de- 
fendant. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon,  Axel  Chytraus,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Reversed  and  remanded. 
Opinion  filed  May  21, 1900. 

John  A.  Kosb  and  Louis  Boisot,  Jr.,  attorneys  for  appel- 
lant. 

W.  W.  Gubley,  of  counsel. 

White  &  Mabie,  attorneys  for  appellee. 

Mb.  Ju8tioe  Windes  delivered  the  opinion  of  the  court. 

Appellee  was  injured  October  8, 1892,  by  appellant's  grip 
car,  brought  suit  for  damages,  a  trial  of  which  before  the 
court  and  a  jury  resulted  in  a  verdict  in  her  favor,  but  a 
new  trial  was  awarded  by  the  court.  A  second  trial 
resulted  in  alike  verdict  and  judgment  thereon  against  ap- 
pellant for  $2,500,  from  which  this  appeal  is  taken, 
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The  amended  declaration  under  which  the  last  trial  was' 
had,  in  each  count  alleges  that  by  the  collision  of  appellant's 
grip  car  with  the  wagon  in  which  plaintiff  was  riding,  the 
vehicle  was  jostled  and  "  plaintiff  was  thrown  out  with 
great  force  and  violence  to  the  ground,  and  thereby  was 
greatly  hurt,"  etc. 

The  following  instructions  requested  by  appellant  were 
refused,  viz.: 

"  19.  The  issues  you  are  sworn  to  try  in  this  case  are  as 
follows: 

"  Was  the  grip  car  which  collided  with  the  wagon  in 
question  carelessly  and  improperly  driven  and  managed  by 
the  servant  or  servants  of  the  defendant? 

u  Was  the  grip  car  traveling  at  an  unnecessarily  high 
rate  of  speed  ( 

"  Did  the  servant  or  servants  of  defendant  in  charge  of 
the  grip  car  know  that  plaintiff  was  in  a  position  of  peril  in 
time  to  have  stopped  the  car  in  time  to  avoid  the  collision 
by  the  use  of  reasonable  care  on  their  part  ? 

"  Could  the  servant  or  servants  of  defendant  in  charge  of 
the  grip  car  by  the  use  of  reasonable  care  have  seen  that 
the  plaintiff  was  in  a  position  of  peril  in  time  to  have  stopped 
the  grip  car  before  the  collision  ? 

"  Was  the  plaintiff  at  and.  just  before  the  time  of  the 
collision  using  reasonable  care  and  caution  for  her  own 
safety  ? 

"  If  you  conclude  that  the  greater  weight  of  the  evidence 
does  not  show  that  the  plaintiff  was  using  such  care  and 
caution  for  her  own  safety,  you  need  not  concern  yourselves 
with  the  other  issues,  because  in  no  event  can  the  plaintiff 
be  entitled  to  recover  a  verdict  unless  it  has  been  shown  by 
the  greater  weight  of  the  evidence  that  such  care  and  cau- 
tion was  used  by  the  plaintiff. 

u  If  you  do  find  from  the  greater  weight  of  the  evidence 
that  such  care  and  caution  was  used  by  plaintiff,  you  will 
examine  the  evidence  bearing  upon  the  other  issues,  and  if 
you  do  not  find  that  the  greater  weight  of  the  evidence, 
taken  as  a  whole,  will  warrant  you  in  answering  one  ormore 
of  them  in  the  affirmative,  you  should  find  the  defendant 
not  guilty." 

44  22.  If  you  believe  from  the  evidence  that  the  plaintiff 
jumped  from  the  wagon,  you  should  find  a  verdict  in  favor 
of  the  defendant." 

Instruction  19  properly  states  the  issues  in  the  case  under 
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the  pleadings  and  the  evidence,  which  were  care  of  plaintiff 
and  negligence  of  the  defendant,  and  no  other  instructions 
given  do  state  them  fully.  It  was  error  to  refuse  this  instruc- 
tion, it  being  the  duty  of  the  court  to  instruct  the  jury  as 
to  the  issues  of  the  case.  L  C.  E.  E.  Co.  v.  King,  179  111. 
91;  Moshier  v.  Kitchell,  87  111.  IS;  Forbes  v.  Jasen,  6  111. 
App.  400;  E.  E.  Co.  v.  Groshon,  51  Id.  463;  2  Shinn's  PL& 
Prac,  Sec.  929;  2  Thompson  on  Trials,  Sees.  2314  and  2582; 
Dashler  v.  Wisley,  32  Mo.  49S;  Bradshaw  v.  Mayfield,  24 
Tex.  4S1;  Bryan  v.  Ey.  Co.,  03  la.  404. 

The  22nd  instruction  should  have  been  given.  Two  wit- 
nesses testified  that  appellee  jumped  from  the  wagon.  The 
declaration,  as  we  have  seen,  alleges  that  plaintiff  was  thrown 
out  by  the  force  of  the  collision.  The  plaintiff  must  prove 
her  case  as  she  alleges  it,  and  defendant  was  entitled  to  have 
the  jury  instructed  in  accordance  with  the  evidence  of  these 
two  witnesses,  that  if  they  believed  their  evidence  that 
appellee  jumped  out  of  the  wagon,  then  that  the  verdict 
should  be  for  the  defendant.  I.  C.  E.  E.  Co.  v.  C.  T.  &  Trust 
Co.,  79  111.  App.  623;  Wabash  &  W.  Ey.  Co.  v.  Friedman, 
146  111.  583-8. 

It  is  not  a  simple  matter  of  variance  of  the  proof  from  the 
declaration  which  .was  not  called  to  the  attention  of  the 
court,  as  contended  by  counsel  for  appellee.  The  matter 
was  presented  to  the  court  by  the  instruction  asked,  and  it 
was  error  to  refuse  it.  McCormick,  «tc,  Co.  v.  Sendzikowski, 
72  111.  App.  402-7,  and  cases  there  cited. 

No  other  reversible  error  as  to  rulings  on  instructions  is 
presented.  The  substance  of  appellant's  instruction  No.  20, 
refused,  was  given  in  No.  18. 

It  is  unnecessary  to  consider  other  questions  argued,  as 
they  may  not  arise  on  another  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 
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Adolph  Arnold,  Theodore  Arnold,  Herman  Arnold  and 
Benjamin  F.  Baker  v.  Andrew  Eger. 

1.  Evidence—  Continued  Use  of  Original  Pass-book  as  Evidence  of 
Liability  of  Banking  Firm  Claimed  to  Have  Been  Dissolved.— In.  a  suit 
against  persons  alleged  to  have  been  partners  in  the  banking  business, 
for  money  claimed  to  have  been  deposited  with  them,  defended  on  the 
ground  of  the  dissolution  of  the  partnership,  plaintiff  proved  the  part- 
nership, that  the  firm  issued  him  a  bank-book  and  that  transactions  with 
the  bank,  both  before  and  after  the  alleged  dissolution,  were  entered  in 
such  book  at  the  bank  by  the  clerk.  Held,  that  the  book  was  admissi- 
ble in  evidence.    Arnold  v.  Hart,  75  111.  App.  105. 

2.  Former  Decisions— Followed.—  The  court  cites  with  approval, 
Arnold  v.  Hart,  75  III.  App.  165. 

Assumpsit.— Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
E.  B.  Gower,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1899.    Affirmed.    Opinion  filed  May  21,  1900. 

The  facts  shown  by  this  record  are  stated  at  length  in 
the  opinion  of  this  court  in  Arnold  v.  Hart,  75  111.  App.  165. 

The  appellee  brought  this  suit  to  recover  $150,  deposited 
in  the  bank  of  appellants  before  the  dissolution  of  the  bank- 
ing firm,  and  $200  deposited  after  the  dissolution,  together 
with  interest  as  provided  by  the  terms  of  the  contract  be- 
tween banker  and  depositor.  The  issues  of  fact  were  sub- 
mitted to  the  court  without  a  jury,  and  the  trial  resulted 
in  a  finding  and  judgment  for  appellee  for  $353.33,  which  is 
the  aggregate  of  the  amounts  deposited,  and  $2.33  interest 

Eschenburg  &  Whitfield  and  Samson  &  Wilcox,  attor- 
neys for  appellants. 

Collins  &  Fletcher,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

But  three  grounds  are  presented  upon  which  a  reversal 
of  the  judgment  is  sought.  First,  it  is  contended  that  the 
judgment  is  excessive,  in  that  it  includes  the  amount  depos- 
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ited  after  the  dissolution  of  the  banking  firm,  and  in  that 
it  includes  interest.  The  evidence  is  sufficient  to  warrant 
the  court  in  finding  that  the  $200  was.deposited  by  appellee 
through  the  agency  of  his  wife;  and  the  provisions  of  the 
pass-book  issued  by  the  bank  to  the  depositor  provided  for 
the  interest  allowed.  The  evidence  is  also  sufficient  to  sus- 
tain the  court  in  finding  that  appellee  is  not  to  be  charged 
with  notice  of  the  dissolution. 

Secondly,  it  is  urged  that  the  court  erred  in  admitting 
the  pass-book  in  evidence.  This  contention  is  disposed  of 
by  the  decision  in  Arnold  v.  Hart,  75  111.  App.  165,  wherein 
this  court,  speaking  through  Mr.  Justice  Windes,  said  : 

"  It  is  claimed  the  court  erred  in  admitting  the  bank- 
book in  evidence.  Plaintiff  proved  the  partnership,  that  he 
got  the  book  at  the  bank,  and  that  all  the  entries  were 
made  in  it  at  the  bank  by  the  clerks.  There  was  sufficient 
foundation  to  justify  its  admission  in  evidence.  As  to  him 
the  partnership  continued  until  it  was  shown  that  he  had 
notice  of  its  dissolution,  which  is  a  special  point  of  contest 
in  this  case." 

Third,  complaint  is  made  that  the  court  erred  in  modify- 
ing two  propositions  of  law  tendered  by  appellant,  and  in 
holding  one  proposition  tendered  by  appellee.  The  two 
propositions  as  modified  state  the  rules  of  law  governing 
sufficiently  favorable  to  appellants.  It  is  apparent,  consid- 
ering together  all  the  propositions  held,  that  the  court  did 
not  err  in  applying  the  law  to  the  facts. 

No  other  questions  are  presented. 

The  judgment  is  affirmed. 


Adolph  Arnold,  Herman  Arnold,  Theodore  Arnold  and 
Benjamin  F.  Baker  v.  Hans  Hems. 

1.  Practice— Court  May  Recall  its  Process  and  Quash  it— There  is 
no  principle  of  law  better  recognized  than  that  which  gives  to  courts  of 
record  power  over  the  process  of  their  courts,  and  such  courts  will  recall 
their  process  and  quash  the  same,  when  it  is  shown  that  it  would  be  ille- 
gal or  inequitable  to  permit  its  further  use,  or  to  allow  it  to  be  enforced. 
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2.  Same— Courts  May  Compel  Credit  Hon  Judgments.— The  court  has 
power,  in  all  cases,  to  compel  credits  on  judgments  or  executions,  where 
it  would  be  illegal  or  inequitable  to  proceed  to  collect  the  amount 
claimed.  A  court  of  justice  will  never  permit  a  plaintiff,  simply  because 
he  has  acquired  an  unjust  advantage  by  obtaining  an  execution,  to  retain 
and  enforce  it. 

Assumpsit.-— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1899.  Reversed  and  remanded  with  directions.  Opinion 
filed  May  21,  1900. 

Statement. — At  the  August  term,  1896,  of  the  County 
Court,  defendant  in  error  filed  a  claim  in  that  court  against 
Arthur  J.  Howe  and  Gustav  A.  Bodenschatz,  insolvents, 
Charles  L.  Boyd  being  their  assignee.  The  claim  was  for 
money  deposited  with  the  insolvents  as  bankers,  and,  as 
evidence  of  the  claim,  defendant  in  error  referred  to  and 
produced  his  bank  pass-book  with  the  insolvents.  The 
claim,  amounting  to  $770.51,  was  allowed  April  5,  1899. 
Indorsed  on  the  claim  is  the  following : 

"April  5, '99. 

Received  of  Charles  L.  Boyd,  assignee  of  Howe  &  Boden- 
schatz, $154.10,  being;  a  first  dividend  of  20  per  cent  upon 
the  within  claim  against  estate. 

M.  B.  Aaron, 

Atty.  for  Hans  Hems." 

That  defendant  in  error  received  the  dividend  he  admits. 

Before  Howe  and  Bodenschatz  became  insolvent  they 
were  partners  in  the  banking  business  with  Adolph  Arnold, 
Herman  Arnold,  Theodore  Arnold  and  Benjamin  F.  Baker 
under  the  firm  name  and  style  of  Arnold  Bros.,  Baker  & 
Co.  After  filing  his  claim  in  the  County  Court  but  before 
the  same  was  allowed,  defendant  in  error,  in  February,  1897, 
commenced  suit  against  the  Arnolds,  Baker  and  Howe  and 
Bodenschatz,  being  all  the  members  of  the  old  firm  of 
Arnold  Bros.,  Baker  &  Co.  Such  proceedings  were  had  in 
the  suit  that  judgment  was  recovered  by  defendant  in  error 
against  all  the  defendants  therein  February  11,  1898,  for 
the  sum  of  $516.85. 

April  25,  1899,  the  Arnolds  and  Baker  moved  the  Circuit 
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Court  for  a  rule  on  Hems,  the  plaintiff  in  that  suit,  defend- 
ant in  error  here,  to  show  cause  why  he  should  not  be 
required  to  credit  on  the  judgment  rendered  in  that  court 
the  sum  of  $154.10,  paid  to  him  by  the  assignee  of  Howe 
&  Bodenschatz,  which  motion  was  supported  by  affidavit. 
The  court  granted  the  rule  but  subsequently,  after  a  hear- 
ing, discharged  it. 

Defendant  in  error,  in  answer  to  the  affidavit  in  support 
of  the  rule,  admitted  the  receipt  of  $154.10,  as  heretofore 
stated,  but  deposed  that  it  was  paid  on  a  claim  against 
Howe  &  Bodenschatz,  and  denies  an  allegation  in  the  affi- 
davit for  the  rule,  that  the  claim  allowed  in  the  County 
Court  was  the  same  for  which  judgment  was  recovered  in 
the  Circuit  Court.  He  refers  to  a  transcript  of  the  pro- 
ceedings in  the  County  Court,  and  makes  the  same  a  part 
of  his  affidavit. 

It  appears  from  the  affidavit  in  support  of  the  rule  that 
the  name  of  the  bank  in  which  Arnold  Bros.,  Baker  &  Co., 
carried  on  business  prior  to  November  4,  1895,  and  in 
which  Howe  &  Bodenschatz  carried  on  business  thereafter, 
was  Haymarkeb  Produce  Bank,  and  that  defendant  in, error 
deposited  with  Arnold  Bros.,  Baker  &  Co.,  prior  to  Novem- 
ber 4, 1895,  and  with  Howe  &  Bodenschatz  after  that  date. 
It  was  admitted  by  defendant  in  error's  attorney,  on  the 
hearing  of  the  rule  to  show  cause,  that  the  pass-book 
referred  to  in  his  affidavit  of  claim  in  the  County  Court, 
was  the  pass-book  offered  in  evidence  on  the  trial  of  the 
suit  in  the  Circuit  Court,  as  the  basis  of  his  claim  in  said 
suit.  The  pass-book  contains  a  number  of  printed  condi- 
tions on  which  deposits  will  be  received,  and-  provides, 
among  other  things,  for  the  allowance  of  interest  on  depos- 
its of  five  dollars  and  upward,  at  the  rate  of  four  per  cent 
per  annum.  The  account  in  the  pass-book  is  thus  headed  : 
"  Dr.  Arnold  Bros.,  Baker  &  Co. 
In  account  with  Hans  Hems.  Cr.?' 
"receipts." 

The  account  shows  the  total  amount  of  credits  for  depos- 
its and  interest  due  thereon  to  be  $901.77,  and  the  total 
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amount  of  payments  to  be  $131.26,  the  excess  of  credits 
over  payments  being  $770.51,  the  amount  of  the  claim 
allowed  by  the  County  Court. 

The  total  amounts  credited  to  defendant  in  error  after 
November  4,  1895,  is  $266.26,  which  is  all  for  deposits, 
except  two  items  for  interest  amounting  to  $26.62.  It  is 
evident,  therefore,  that  the  claim  made  and  allowed  includes 
not  merely  the  amount  which  accrued  for  deposits  and  in- 
terest after  November  4,  1S95,  when  the  firm  of  Arnold 
Bros.,  Baker  &  Co.  was  dissolved,  but  that  it  includes  the 
total  amount  due  from  Arnold  Bros.,  Baker  &  Co.  to 
defendant  in  error,  on  the  hypothesis  which  the  County 
Court,  in  allowing  the  claim,  evidently  adopted,  that  that 
firm,  including  Howe  and  Bodenschatz,  was  responsible  for 
the  deposits  and  interest  shown  by  the  pass-book  both  before 
and  after  the  dissolution  of  the  firm.  Deducting  the 
amount  with  which  defendant  in  error  was  credited  in  the 
account  after  November  4,  1895,  $266.26,  from  the  total 
claim  allowed  in  the  County  Court,  $770.51,  leaves  $504.25. 
The  judgment  in  the  Circuit  Court  was  $516.85,  the  differ- 
ence between  $504.25  and  $516.85  having  probably  been 
allowed  as  interest. 

This  writ  of  error  is  prosecuted  to  review  the  order  of  the 
Circuit  Court  refusing  to  apply  the  amount  received  from 
the  assignee  as  a  credit  upon  the  judgment  of  the  Circuit 
Court. 

Eschenburg  &  Whitfield  and  Samson  &  Wilcox,  attor- 
neys for  plaintiffs  in  error. 

M.  B.  Aaron  and  Blum  &  Blum,  attorneys  for  defendant 
in  error. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

We  are  of  opinion  that  the  Circuit  Court  should  have 
allowed  the  motion  of  plaintiff  in  error,  and  required  that 
the  dividend  received  from  the  assignee  be  credited  pro  rata 
upon  the  judgment. 
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In  Sandburg  v.  Papineau,  81  111.  448,  it  is  held  to  be  proper 
practice  to  compel  credits  upon  judgments  or  executions, 
where  it  appears  that  there  has  been  partial  satisfaction. 
The  court  said : 

"  There  is  no  principle  of  law  better  recognized  than  that 
which  gives  to  courts  of  record  power  over  the  process  of 
their  courts.  It  is  essential  to  the  administration  of  jus- 
tice, and  it.by  no  means  depends  upon  statutory  enactment, 
but  the  power  is  coeval  with  the  common  law  courts;  and 
such  courts  will  recall  their  process  and  quash  the  same, 
when  it  is  shown  that  it  would  be  illegal  or  inequitable  to 
permit  its  further  use,  and  to  allow  it  to  be  enforced.  If  a 
judgment  were  satisfied,  and,  through  mistake  or  design,  an 
execution  were  to  issue  upon  it,  does  any  one  suppose  the 
court  from  which  it  issued  is  powerless  to  recall  and  quash 
it?  Or  if  it  was  only  partially  satisfied,  and  an  execution 
were  to  issue  for  the  full  amount  of  the  judgment,  would 
any  one  have  the  hardihood  to  say  that  the  court  could  not 
order  the  credit  to  be  indorsed  on  the  execution  ?  So  the 
court  has  power,  in  all  cases,  to  compel  credits  on  judg- 
ments or  executions,  where  it  would  be  illegal  or  inequi- 
table to  proceed  to  collect  the  amount  claimed.  A  court  of 
jnstice  will  never  permit  a  plaintiff,  simply  because  he  has 
acquired  an  unjust  advantage  by  obtaining  an  execution,  to 
retain  and  enforce  it." 

That  the  relief  may  be  thus  afforded  upon  motion  in  a 
court  of  law,  without  resort  to  chancery,  is  established  by 
this  decision. 

There  remains  then,  only  the  question  as  to  whether  the 
payment  of  this  dividend  should  be  treated  as  a  partial  satis- 
faction of  the  judgment.  We  are  of  opinion  that  it  should. 
Bardwell  v.  Lydall,  7  Eing.  489;  Cohen  v.  L'Engel,  11  So. 
K.44. 

In  the  language  of  Sandburg  v.  Papineau,  supra,  it  would 
be  "  inequitable  to  proceed  to  collect  the  amount "  repre- 
sented by  this  judgment,  when  it  had  been  in  part  satisfied. 
The  order  of  the  Circuit  Court  is  therefore  reversed  and  the 
cause  is  remanded,  with  directions  to  credit  upon  the  judg- 
ment of  that  court  the  pro  rata  amount  of  the  dividend, 
viz.,  $103.37. 

Keversed  and  remanded  with  directions. 
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Cicero  &  Proviso  St.  Ry.  Co.  v.  Mattie  Brown. 

1.  Cause  op  Action— In  Personal  Injury  Cases. — In  personal  injury 
cases  the  cause  of  action  is  the  act  or  thing  done,  or  omitted  to  be  done, 
by  the  one  which  confers  the  right  upon  the  other  to  sue;  in  other  words, 
the.  act  or  wrong  of  defendant  toward  the  plaintiff  which  causes  a  griev- 
ance for  which  the  law  gives  a  remedy. 

2.  Statute  op  Limitations— Demurrer  to  Plea  of.  Properly  Sus- 
tained.—-Where  the  original  declaration*  states  a  good  cause  of  action, 
and  the  additional  counts,  to  which  pleas  of  the  statute  of  limitations 
are  interposed,  are  but  a  re-statement,  in  different  form,  of  the  same 
cause  of  action  set  up  in  the  original  declaration,  the  demurrer  to  the 
pleas  of  the  statute  is  properly  sustained. 

3.  Damages— For  Future  Suffering.— It  is  proper  for  the  jury  to  con- 
sider the  future  suffering  which  they  may  believe  from  the  evidence 
the  plaintiff  will  sustain  by  reason  of  her  injuries,  so  far  as  the  Bame 
is  claimed  and  alleged  in  the  declaration. 

4.  Remittitur—  Where  it  will  Cure  the  Verdict.— Where  there  is  no 
error  in  the  procedure,  and  the  evidence  supports  the  verdict  for  the 
larger  part  of  the  amount  .awarded,  and  it  can  not  be  said  that  the 
amount  of  the  verdict  itself  indicates  an  improper  motive  on  the  part 
of  the  jury,  a  remittitur  cures  the  verdict. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion 
filed  May  21, 1900. 


Statement  by  the  Court. — Appellee,  a  colored  woman, 
was  injured  May  21, 1803,  while  a  passenger  upon  one  of 
appellant's  electric  cars,  in  attempting  to  alight  therefrom 
near  Fiftieth  and  Lake  streets,  in  Chicago,  brought  suit 
to  recover  for  her  injuries,  a  trial  of  which  before  the 
the  Superior  Court  and  a  jury  in  January,  1899,  resulted  in 
a  verdict  of  $9,000  in  her  favor,  upon  which,  after  a  remit- 
titur of  $0,000,  the  court  rendered  a  judgment  for  $3,000, 
from  which  this  appeal  is  taken. 

The  original  declaration,  which  was  filed  October  1S>, 
1893,  after  alleging  the  relation  of  carrier  and  passenger, 
avers,  in  substance,  that  appellant  operated  its  railroad 
along  the  streets  and  highways  of  the  city  of  Chicago,  in 
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Cook  county;  that  while  one  of  its  cars  was  going  east  near 
the  intersection  of  Fifty-second  street  with  defendant's  rail- 
way, plaintiff,  a  passenger  on  the  car,  requested  the  con- 
ductor to  stop  the  car  at  Fifty-second  street  so  that  she 
might  alight;  that  the  car  did  stop  at  Fifty-second  street, 
but  before  plaintiff,  in  the  exercise  of  all  due  diligence, 
could  alight  from  said  car,  the  conductor  suddenly  rang  the 
bell  and  started  the  car,  so  that  she  could  not  alight  in 
safety;  that  the  conductor  then  and  there,  without  any 
cause  or  provocation,  fell  to  cursing,  abusing,  swearing  at 
and  insulting  plaintiff  in  the  presence  of  a  large  crowd  of 
people,  and  so  continued  to  do  until  the  car  arrived  at 
Fiftieth  street,  when  it  was  slacked  up  or  stopped,  and  the 
conductor  in  a  rude,  angry,  profane,  obscene  and  insulting 
manner  ordered  plaintiff,  in  the  presence  of  a  large  crowd  of 
people,  to  get  off  the  car,  and  while  plaintiff,  with  all  due 
care  and  caution  was  getting  off  the  car,  defendant  care- 
lessly, negligently  and  wantonly  suddenly  started  the  car, 
whereby  plaintiff  was  thrown  off  the  car  upon  the  ground, 
with  great  force  and  violence,  and  thus  injured. 

To  this  declaration  a  general  demurrer  was  interposed, 
and  thereafter,  on  May  12, 1896,  an  amended  declaration 
was  filed,  to  which  a  general  and  special  demurrer  was  inter- 
posed, and  thereafter  sustained  by  the  court.  May  31, 
1898,  another  amended  declaration  was  filed,  composed  of 
two  counts,  in  substance  the  same  as  the  original  declara- 
tion except  that  the  line  of  appellant's  railway  is  stated  to 
be  on  Chicago  avenue,  in  said  city,  and  in  the  second  count 
it  is  alleged  that  plaintiff  signaled  the  car  to  stop  at  Willow 
avenue  instead  of  Fifty-second  street,  as  alleged  in  the 
original  declaration  and  in  the  first  count  of  this  amended 
declaration.  To  this  last  amended  declaration  a  plea  of  the 
general  issue  was  interposed,  a  jury  was  impaneled  January 
24,  1899,  and  the  trial  proceeded  until  January  27,  1899, 
when,  by  leave  of  the  court,  plaintiff  filed  two  additional 
counts  to  her  declaration  instanter,  to  which  defendant  was 
required  to  plead  instanter.  The  first  of  these  additional 
counts  is  substantially  the  same  as  the  original  declaration 
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except  that  the  line  of  the  railway  is  alleged  to  be  upon 
Lake  street,  in  Chicago,  that  plaintiff  requested  the  con- 
ductor, when  near  Willow  avenue  and  Lake  street,  to  stop 
the  car  at  Willow  avenue,  pursuant  to  which  request  the 
car  was  stopped  at  Fifty-second  street,  though  not  a  suffi- 
cient time  to  allow  plaintiff  to  alight  in  safety;  that  it  then 
proceeded  until  at  or  near  Fifty -first  street,  where  it  stopped, 
and  while  plaintiff  was  attempting  to  alight  the  conductor 
carelessly  and  *  negligently  suddenly  started  the  car  with  a 
violent  jerk,  by  means  of  which  plaintiff  was  thrown  off 
the  car  and  injured.  The  second  additional  count  is  in  sub- 
stance the  same  as  the  first,  except  it  alleges  the  place  of 
injury  at  or  near  Fiftieth  street,  and  that  the  conductor 
willfully  and  wantonly  started  the  car  with  a  violent  jerk. 
To  these  two  additional  counts  defendant  interposed  the 
plea  of  general  issue  and  two  pleas  of  the  statute  of  limi- 
tations, in  the  first  of  which  latter  pleas  it  was  alleged  that 
the  causes  of  action  set  up  in  these  counts  did  not,  nor  did 
any  or  either  of  them,  accrue  to  the  plaintiff  within  two 
years  next  before  the  commencement  of  the  suit,  etc.,  and 
in  the  second  of  which  pleas  it  was  alleged  that  the  causes 
of  action  set  up  in  the  additional  counts  did  not,  nor  did 
any  or  either  of  them,  accrue  to  the  plaintiff  within  two 
years  next  before  the  filing  of  said  counts,  etc.  The  court 
sustained  a  demurrer  to  the  pleas  of  the  statute  of  limita- 
tions. Thereafter,  on  January  28,  1S99,  the  verdict  was 
rendered.  At  the  close  of  the  plaintiff's  evidence,  and  also 
at  the  close  of  all  the  evidence,  the  court  was  requested 
to  instruct  the  jury  to  direct  a  verdict  of  not  guilty,  which 
requests  were  denied  by  the  court. 

Clarence  Knigut  and  William  G.  Adams,  attorneys  for 
appellant. 

John  F.  Waters,  attorney  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court* 
For  appellant,  it  is  claimed  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  pleas  of  the  statute  of  limita- 
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tions;  in  failing  to  give  to  the  jury  instruction  No.  17 
requested  by  appellant  and  marked  "Given;"  in  giving 
appellee's  third  instruction;  and  in  refusing  numerousinstruc- 
tions  requested  by  appellant;  and  that  the  verdict  was  so 
excessive  as  to  show  such  passion  and  prejudice  on  the  part 
of  the  jury  as  to  vitiate  the  verdict. 

For  the  purpose  of  considering  the  question  raised  as  to 
the  statute  of  limitations,  we  need  only  consider  the  orig- 
inal declaration  and  the  two  additional  counts  filed  during 
the  progress  of  the  trial.  The  amended  declaration,  filejjj 
3Iay  16,  1896,  is  out  of  the  case,  a  demurrer  thereto  having 
been  sustained,  and  the  amended  declaration  filed  May  31, 
^98,  was  withdrawn  by  the  plaintiff  after  filing  the  said 
additional  counts. 

The  original  declaration  alleges  that  appellant's  railway 
was  operated  along  the  streets  and  highwa\rs  of  the  city  of 
Chicago,  in  Cook  county,  without  specifying  any  particular 
street  or  highway,  and  that  while  plaintiff  was  a  passenger 
on  one  of  its  cars,  the  accident  happened,  while  she  was 
going  east  at  a  point  near  the  intersection  of  said  railway 
and  Fiftieth  street.  The  first  additional  count,  to  which  the 
pleas  of  the  statute  of  limitations  were  interposed,  alleges, 
in  substance,  the  same  matters  as  the  original  declaration, 
except  that  the  place  of  the  accident  was  at  or  near  Fifty- 
first  street  and  Lake  street,  while  the  car  was  going  in  an 
easterly  direction  on  Lake  street,  and  the  second  additional 
count  has  like  allegations  to  those  in  the  original  declara- 
tion, except  that  it  alleges  the  place  of  accident  to  have 
been  at  or  near  Fiftieth  street  and  Lake  street,  while  the 
car  was  going  in  an  easterly  direction.  Under  the  original 
declaration,  proof  that  the  accident  happened  at  the  inter- 
section of  Lake  street  and  Fiftieth  street  would  have  sus- 
tained the  declaration,  and  the  same  proof  would  sustain 
the  allegations  in  this  regard  of  either  of  the  additional 
counts.  Certainly  it  sustains  the  second  additional  count. 
At  most  this  proof  could  only  amount  to  a  variance  from 
the  allegation  of  the  first  additional  count,  and  not  a  fail- 
ure to  prove  the  substance  of  the  cause  of  action  stated  in 
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the  declaration.  In  actions  of  this  class  the  cause  of  action 
is  "  the  act  or  thing  done,  or  omitted  to  be  done,  by  the 
one  which  confers  the  right  upon  another  to  sue;  in  other 
words,  the  act  or  wrong  of  defendant  toward  the  plaintiff 
which  causes  a  grievance  for  which  the  law  gives  a  rem- 
edy." Swift  v.  Madden,  165  111.  41;  R.  R.  Co.  v.  Campbell, 
170  111.  163. 

The  claim  of  appellant  that  no  cause  of  action  was  stated 
in  the  original  declaration,  and  therefore  that  the  addi- 
tional counts,  under  the  case  of  Eylenfeldt  v.  111.  Steel  Co., 
KJ5  111.  185,  could  not  be  said  to  be  a  restatement  of  what 
before  had  not  been  stated,  is  not,  in  our  opinion,  tenable. 
As  seen  by  the  statement  preceding  this  opinion,  the  orig- 
inal declaration  states  a  good  cause  of  action,  and  the 
additional  counts,  to  which  the  pleas  of  the  statute  of  lim- 
itations were  interposed,  are  but  a  restatement,  in  different 
form,  of  the  same  cause  of  action  set  up  in  the  original  dec- 
laration, and  this  being  so,  the  demurrer  to  the  pleas  of 
the  statute  of  limitations  was  property  sustained.  K.  K. 
Co.  v.  Gillison,  173  111.  264-8;  R.  R.  Co.  v.  Souders,  178 
III.  585;  R.  R.  Co.  v.  Leach,  182  111.  359;  Griffin  Wheel  Co. 
v.  Markus,  180  111.  393. 

Instruction  No.  17,  which  was  requested  by  appellant, 
and  marked  given,  for  some  reason,  unexplained  by  the 
record,  did  not  go  to  the  jury.  The  instruction  was  proper, 
but  we  are  of  opinion  that  the  fact  that  it  did  not  get  to  the 
jury  is  not  reversible  error.  Its  substance  is  covered  by 
other  instructions,  Nos.  2,  7,  13  and  16,  given  for  appellant. 

The  third  instruction  given  for  appellee  is  criticised 
because  it  is  claimed  that  it  allows  the  jury  to  consider  as 
an  element  of  damage  future  suffering,  not  necessarily  or 
directly  resulting  from  physical  pain  by  reason  of  her 
injuries,  and  to  allow  appellee  for  loss  of  time  and  inability 
to  work  on  account  of  her  injuries.  This  instruction  is 
not,  in  our  opinion,  subject  to  criticism  in  either  of  the 
respects  mentioned.  The  future  suffering  which  the  jury 
is  allowed  to  consider,  is  that  which  they  may  believe  from 
the  evidence  the  plaintiff  had  sustained  or  would  sustain 
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by  reason  of  her  injuries,  so  far  as  the  same  is  claimed  and 
alleged  in  the  declaration.  In  this  respect  we  think  the 
instruction  was  proper.  R.  R.  Co.  v.  Martin,  111  111.  219; 
R.  R.  Co.  v.  Taylor,  170  111.  49;  R.  R.  Co.  v.  Johnson,  180 
111.  286. 

The  fact  that  appellee's  earnings  and  rate  of  wages  were 
not  proven,  we  think  is  immaterial,  so  far  as  respects  her 
loss  of  time  and  inability  to  work.  The  evidence  shows 
that  prior  to  the  injury  she  made  her  living  by  washing 
and  ironing,  and  was  a  reasonably  strong  and  healthy 
woman,  and  pursued  this  calling  for  years  before  her  injury. 
After  her  injury,  the  evidence  shows  that  she  was  unable 
to  work  and  lost  considerable  time  by  reason  of  the  injury, 
and  we  think,  considering  this  evidence,  the  instruction  was 
proper,  as  it  relates  to  her  loss  of  time  and  inability  to 
work.     No  other  criticism  is  made  of  this  instruction. 

There  was  no  error  in  refusing  the  twentieth  instruction 
requested  by  appellant.  It  tells  the  jury  that  there  was  no 
evidence  tending  to  show  injury  to  plaintiff's  eyesight  by 
reason  of  the  accident.  The  instruction  is  covered  by 
instruction  No.  12,  given  for  appellant,  in  which  the  jury 
are  told  that  every  item  and  element  of  damage  claimed 
by  the  plaintiff  must  be  shown  by  a  preponderance  of  the 
evidence  before  it  can  be  allowed.  The  twenty-first  instruc- 
tion was  also  properly  refused  for  the  same  reason.  It  con- 
tains a  like  direction  as  to  drugs,  care,  attention,  etc.  This 
latter  instruction  was  also  properly  refused  because  the 
evidence  shows  that  a  Dr.  Newell  visited  plaintiff  three  or 
four  times  and  treated  her  for  her  injuries;  that  she  had 
not  paid  him  anything,  and  that  he  considered  that  she 
owed  him  $10  or  $15,  which  he  said  .was  a  fair  compensa- 
tion. We  think  the  doctor  would  be  entitled  to  recover 
from  her  a  reasonable  charge  for  his  services,  and  that  the 
jury  could  properly  consider  his  evidence,  which  by  the 
instruction  was  taken  from  them  by  the  court. 

Appellant's  instruction  No.  24  is  substantially  covered  by 
its  instructions  Nos.  3  and  5.  Its  instruction  No.  26  is 
argumentative,  and  the  substance  of  it  is  covered  by  instruc- 
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tions  8  and  10,  given.  Instructions  numbered  28  and  34, 
refused,  are,  in  substance,  covered  either  wholly  or  in  part 
by  instructions  numbered  6,  8,  10,  11, 13,  14  and  16,  given. 
We  are  therefore  of  opinion  that  each  of  those  refused 
instructions  was  properly  refused.  No  other  error  in  rul- 
ings or  instructions  is  claimed. 

The  claim  of  appellant  that  the  verdict  was  so  excessive 
as  to  show  passion  and  prejudice  on  the  part  of  the  jury, 
and  that  it  is  not  cured  by  the  remittitur,  is  not,  in  our 
opinion,  tenable  under  the  facts  shown  in  this  record. 

The  evidence  is  very  voluminous,  and  to  set  out  even  the 
substance  of  it  would  unduly  extend  this  opinion.  We 
have  considered  it  with  great  care,  and  think  that  there  is 
sufficient  evidence  in  the  record  of  actual  damage  by  reason 
of  her  injuries  to  justify  the  amount  of  the  judgment  as 
finally  rendered  by  the  court  after  the  remittitur. 

The  evidence  shows  that  appellee,  just  prior  to  the  time 
of  her  injury,  was  a  hale,  hearty,  healthy  and  strong  woman, 
and  had  never  had  anything  the  matter  with  her  prior  to 
her  injury,  except  a  cataract  on  one  of  her  eyes,  for  which 
there  had  been  an  operation  in  1891;  that  she  made  her 
living  by  washing  and  ironing  and  taking  boarders,  had 
good  use  of  her  limbs,  and  led  an  active  and  industrious 
life  at  her  calling.  That  she  was  quite  seriously  hurt  and 
bruised  by  her  fall  from  the  car  and  suffered  considerable 
pain  immediately  following  the  accident,  is  clearly  estab- 
lished by  the  evidence.  Appellee  testifies  that  she  remained 
in  bed  two  weeks,  and  that  during  that  time  she  "felt  all 
pain  and  miserable — the  pains  were  in  my  head,  back,  side, 
hip  and  shoulder,  and  those  pains  in  my  head,  back  and 
side  continued  from  that  night  down  to  the  present  time;" 
that  since  the  injury  she  had  not  done  any  washing;  went 
about  slowly  because  she  could  not  go  any  other  way;  that 
she  felt  miserable — painful,  had  pains  in  her  back  and  side, 
her  hip  and  shoulder  and  swimming  in  the  head,  and  that 
since  the  injury  her  sleep  had  not  been  very  good;  that  she 
had  u  kind  of  drawing  round  my  waist  and  numbness  of 
my  arms;  my  whole  side."    She  also  said  that  prior  to  the 
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accident  she  did  washing  and  ironing  every  day,  did  it  with 
ease,  and  she  had  no  trouble  in  getting  around  to  do  her 
work,  but  that  since  the  injury  she  had  tried  to  work  but 
could  not — always  had  to  give  it  up. 

The  evidence  of  Dn  Newell,  who  attended  appellee  imme- 
diately after  her  injuries,  corroborates  her  as  to  their  nature 
at  that  time,  and  his  evidence  tends  to  show,  by  way  of 
opinion  based  upon  the  plaintiff's  testimony  as  to  her  con- 
dition from  the  time  he  ceased  to  treat  her,  soon  after  the 
accident,  up  to  the  time  of  the  trial,  that  her  condition  was 
due  to  the  injury;  that  the  conditions  he  found  at  the  time 
he  treated  her  might  have  resulted  in  myelitis  or  inflamma- 
tion of  the  spinal  cord.  There  is  evidence,  also,  of  several 
other  witnesses,  neighbors,  friends  and  relatives  of  the 
plaintiff,  which  corroborate  her  evidence  as  to 'her  condition 
from  time  to  time  from  the  date  of  the  injury  up  to  the 
trial,  and  as  to  her  inability  to  work. 

The  evidence  of  Dr.  Clevinger,  a  physician  of  wide  experi- 
ence in  nervous  and  mental  diseases,  basing  his  opinion 
upon  the  testimony  of  plaintiff  as  to  her  condition,  symp- 
toms and  sensations  from  the  time  of  the  injury  up  to  the 
trial,  is  to  the  effect  that  they  resulted  from  the  injury  and 
from  the  fact  that  they  had  lasted  so  many  years  they  indi- 
cated permanency.  He  also  says  that  said  conditions  are 
known  as  traumatic  neurasthenia,  which  means  injury  to 
the  nervous  system — a  nervous  condition,  produced  by 
injury. 

There  was  considerable  evidence  on  behalf  of  appellant 
as  to  the  nature  and  extent  of  appellee's  injuries,  which,  to 
a  considerable  degree,  conflicts  with  what  was  offered  in 
behalf  of  appellee,  but  when  the  whole  is  considered,  we 
think  the  amount  of  the  judgment  is  amply  warranted  by 
the  evidence. 

The  case  seems  to  have  been  very  carefully  and  fairly 
tried,  and  the  only  complaint  made  by  appellant's  counsel 
that  there  was  not  a  fair  trial,  is  as  to  the  language  used  by 
appellee's  counsel  in  his  opening  argument  to  the  jury.  The 
complaint  is  as  to  line  of  argument  of  counsel,  that  the  con- 
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ductor  was  an  interested  witness.  The  evidence  in  the  rec- 
ord tends  to  show  that  he  was  an  interested  witness,  and 
justified  this  line  of  argument,  and  the  objection  was  with- 
out basis,  in  our  opinion. 

The  evidence  on  behalf  of  appellee  shows  that  the  con- 
ductor of  appellant,  immediately  before  the  accident  and 
while  appellee  was  proceeding  to  leave  the  car,  used  toward 
her,  in  the  presence  of  a  large  number  of  passengers,  pro- 
fane, abusive  and  insulting  language,  without  any  provoca- 
tion whatever  beyond  the  fact  that  plaintiff  complained  to 
him  because  he  did  not  permit  her  to  leave  the  car  at  the 
place  she  desired.  This  evidence  is  denied  by  the  conduc- 
tor, and  he  is  corroborated  by  other  witnesses,  but  we  think 
the  evidence  is  such,  when  all  considered,  as  justified  the 
jury  in  allowing  the  plaintiff  exemplary  or  vindictive  dam- 
ages because  of  the  abusive  and  insulting  language  of  the 
conductor  toward  her. 

No  instruction  was  given  to  the  jury  telling  them  that 
they  should  not  allow  vindictive  or  exemplary  damages,  and 
under  the  instructions  given  on  behalf  of  appellee,  the  jury 
were  told  that  in  determining  the  amount  of  their  verdict 
they  could  take  into  consideration  all  the  facts  and  circum- 
stances proven  by  the  evidence,  and  award  to  plaintiff  a 
fair  compensation  for  the  injuries  she  had  sustained  or 
would  sustain.  Under  this  instruction  the  jury  might  well 
have  felt  at  liberty  to  give  damages  by  way  of  punishment, 
and  that  fact,  no  doubt,  accounts  for  the  amount  of  the  ver- 
dict. We  are  inclined  to  the  view  that  the  jury  might 
properly  have  been  instructed,  under  the  evidence,  that  they 
were  at  liberty  to  award  plaintiff  vindictive  or  exemplary 
damages,  in  which  event  we  think  a  much  larger  judgment 
could  not  be  said  to  have  lacked  support  from  the  evidence. 
For  these  reasons  we  are  not  prepared  to  hold  that  the 
original  verdict  was  so  far  induced  by  the  passion  or  preju- 
dice of  the  jury  as  to  vitiate  it,  and  therefore  that  the  cases 
cited  by  counsel,  among  others,  viz.,  R.  E.  Co.  v.  Binkop- 
ski,  72  111.  App.  22,  Pa.  Co.  v.  Greso,  79  111.  App.  127,  and 
R.  R.  Co.  v.  Hoffart,  82  111.  App.  539,  are  not  applicable 
here. 
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In  the  case  of  R.  R.  Co.  v.  Cleminger,  77  111.  App.  190,  it 
was  held  that  when  there  is  no  error  in  procedure,  the  evi- 
dence supports  the  verdict  for  the  larger  part  of  the  amount 
awarded,  and  it  can  not  be  said  that  the  amount  of  the  ver- 
dict itself  indicates  an  improper  motive  on  the  part  of  the 
jury,  a  remittitur  cured  the  verdict.  So  here,  the  same 
conditions  apply,  and  we  regard  the  remittitur  such  as 
cures  the  verdict. 

Having  given  consideration  to  all  the  arguments  of  appel- 
lant's counsel  as  to  each  of  their  contentions,  not  specially 
referred  to,  and  being  of  opinion  that  the  record  presents 
no  reversible  error,  the  judgment  is  affirmed. 


Adolph  Arnold,  Theodore  Arnold,  Herman  Arnold  and 
Benjamin  F.  Baker  v.  Richard  Mangan. 

1.  Words  and  Phrases— "Defendant"— As  Used  in  a  Justice's 
Jitdgment.—The  word  "  defendant,"  instead  of  defendants,  when  used 
in  a  justice's  judgment,  does  not  affect  the  validity  of  the  judgment 
before  the  justice.  The  persons  named  in  the  summons,  and  who  are 
served,  or  enter  their  appearance,  are  the  defendants,  and  the  word 
•'  defendant"  must  be  held  to  include  them  all. 

2.  Justice  op  the  Peace— Formalities  in  Proceedings  Before.— -The 
same  technicality  and  formality  is  not  required  in  proceedings  before  a 
justice  of  the  peace  as  in  suits  in  a  court  of  record. 

3.  Commercial  "Payer— Plaintiff's  Ownership— How  to  be  Shown.— 
Ordinarily  in  a  suit  on  a  check  or  promissory  note,  the  plaintiff's  title  is 
proved  by  the  production  of  the  instrument  sued  on,  payable  to  himself 
or  order,  or  indorsed  so  as  to  transfer  the  title  to  him. 

4.  Same— Insufficient  Proof  of  the  Loss  of  the  Instrument.— An  affi- 
davit by  the  plaintiff  in  a  suit  upon  a  lost  instrument,  stating  that  the 
instrument  had  not  been  paid  by  the  defendants  or  by  any  one  for  them ; 
that  it  was  not  in  his  possession, or  in  the  possession  of  anyone  for  him; 
that  he  had  not  seen  it  since  the  day  he  purchased  it;  that  he  is  not 
aware  whether  he  indorsed  it  or  not,  but  believed  he  did  not,  nor  is  he 
aware  what  he  did  with  it  or  what  became  of  it,  is  not  sufficientevidence 
to  support  a  finding  of  the  legal  title  in  him. 

5.  Same— Duty  of  the  Holder  to  Present  for  Payment.— It  is  the  duty 
of  the  holder  of  a  draft  to  present  the  same  to  the  payer  within  a  reason* 
able  time  for  payment. 


328  Appellate  Courts  of  Illinois. 

Vol.  89.]  Arnold  v.  Mangan. 

6.  Same — What  is  a  Reasonable  Time  in  Which  to  Present  Commer- 
cial Paper  for  Payment. — A  reasonable  time,  in  this  case,  in  which  to 
present  a  draft  for  payment,  is  the  time  required  to  transmit  it  from  Chi- 
cago, where  drawn,  to  New  York,  where  it  was  payable. 

7.  Same— Burden  of  Proof  When  Paper  is  Not  Presented  for  Pay- 
ment—When a  draft,  drawn  upon  a  bank,  is  never  presented  for  pay- 
ment, the  burden  of  proof  is  upon  the  owner  to  show  that  the  failure  to 
obtain  payment  was  not  his  fault,  and  that  no  damage  has  accrued  to 
the  drawers  by  reason  of  its  non-presentation. 

8.  Same — Effect  of  Executing  a  Bond  of  Indemnity  by  a  Plaintiff 
Suing  upon  a  Lost  Instrument.— The  fact  that  the  court  required  the 
plaintiff,  suing  upon  a  lost  instrument,  to  execute  a  bond  of  indemnity 
as  a  condition  of  rendering  a  judgment  in  his  favor,  does  not  affect  the 
question  of  title.  The  plaintiff  is  still  required  to  prove  his  ownership 
of  the  instrument  sued  on. 

Assumpsit,  on  a  draft.  Appeal  from  the  County  Court  of  Cook 
County;  the  Hon.  Henry  W.  Johnson,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1899.  Reversed.  Opinion  filed  May  21, 
1900. 

Eschenburg  &  Whitfikld  and  Samson  &  Wilcox,  attor- 
neys for  appellants. 

The  person  in  possession  of  an  instrument  is  presumed  to 
be  the  owner.    Martin  v.  Martin,  174  111.  371. 

The  burden  is  on  the  plaintiff  to  show  that  his  failure  to 
obtain  payment  was  not  due  to  his  fault,  and  that  no  dam- 
age has  resulted  to  the  drawer  on  account  of  his  delay  in 
presenting  it.     Stevens  v.  Park,  73  111.  3S7. 

No  appearance  by  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  for  appellee,  and 
against  appellants.  Adolph  Arnold,  Theodore  Arnold,  Her- 
man Arnold  and  Benjamin  F.  Baker.  The  cause  was  tried 
in  the  Circuit  Court,  by  the  court,  without  a  jury,  on  appeal 
from  a  judgment  of  a  justice  of  the  peace.  The  suit  was 
commenced  in  the  justice's  court  against  all  of  the  above 
named  parties,  and  Gustavus  A.  Bodenschatz  and  Arthur 
J.  Howe.  The  summons  was  served  on  all  the  defendants, 
except  Howe,  who  entered  his  appearance  before  the  jus- 
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tice,  and  the  justice  rendered  judgment  against  all  the  de- 
fendants. The  word  "  defendant "  is  used  in  the  justice's 
judgment,  no  one  of  the  defendants  being  named,  except  in 
the  title  pf  the  proceedings,  where  they  are  all  named.  We 
do  not  think  the  fact  of  the  word  "  defendant,'.'  instead  of 
"  defendants,"  being  used,  affects  the  validity  of  the  judg- 
ment before  the  justice.  Those  named  in  the  summons, 
and  who  were  served  or  entered  their  appearance,  were  the 
defendants,  and  the  word  "  defendant "  must  be  held  to 
include  them  all,  as,  otherwise,  no  particular  defendant 
being  named  in  the  judgment,  it  would  have  to  be  held  that 
there  was  no  valid  judgment  against  any  of  them,  which 
appellee  would  hardly  contend.  The  same  technicality  and 
formality  is  not  required  in  proceedings  before  a  justice,  as 
in  suits  in  a  court  of  record.  C.  &  R.  G.  R.  R.  Co.  v.  Whip- 
ple, 22  111.  105;  Hall  v.  Lance,  25  lb.  277. 

Benjamin  F.  Baker  only  appealed  from  the  justice's  judg- 
ment. He  filed  his  appeal  bond  with  the  clerk  of  the  Cir- 
cuit Court.  The  Arnolds  and  Baker  and  Howe  entered 
their  appearance,  but  Bodenschatz  did  not  appear,  nor  was 
he  summoned  to  appear  on  the  appeal.  Judgment  was 
rendered  against  all  the  defendants  except  Bodenschatz. 

The  case  was  tried  in  the  Circuit  Court  on  a  stipulation 
and  the  affidavit  of  appellee,  which  stipulation  and  affidavit 
are  as  follows : 

"  Stipulation  provides  that  upon  the  trial  of  the  cause 
the  following  facts  shall  be  admitted  without  further 
proof  than  the  presentation  and  filing  of  this  stipulation  : 

"  It  is  admitted  that  at  the  time  of  the  issuing  of  draft 
number  1480  for  the  sum  of  $50,  payable  to  R.  Mangan  & 
Co..  the  above  named  defendants  were  a  copartnership 
carrying  on  the  business  of  banking  in  the  city  of  Chicago, 
under  the  name  and  style  of  Arnold  Bros.,  Baker  &  Co. 
That  about  four  months  after  the  issuing  of  said  draft  the 
said  partnership  dissolved  by  mutual  agreement  of  the  par- 
ties composing  the  same,  and  all  the  assets  of  the  said  bank 
were  sold  to  the  defendants,  Gustavus  A.  Bodenschatz  and 
Arthur  J.  Howe,  who  assumed  all  the  obligations  of  said 
partnership  of  Arnold  Bros.,  Baker  &  Co.  in  connection 
with  said  banking  business,  and  continued  the  said  banking 
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business  until  they  made  an  assignment  for  the  benefit  of 
creditors  on  the  24th  day  of  August,  1896,  to  Charles  L. 
Boyd,  as  assignee;  and  ttiat  said  assignment  is  of  record  in 
this  court;  that  at  the  time  of  the  issuing  of  said  draft  and 
down  to  the  1st  day  of  September,  1896,  there  was  on  de- 
posit to  the  credit  of  Arnold  Bros.,  Baker  &  Co.  and  their 
successors  in  business,  sufficient  funds  to  pay  the  draft  in 
question  if  the  same  had  been  presented  to  the  National 
Bank  of  North  America,  of  the  city  of  New  York,  on  which 
the  said  draft  was  drawrn,  but  the  said  draft  was  never  pre- 
sented, and  no  notice  that  it  was  not  presented  was  ever 
given  to  any  of  the  defendants  prior  to  said  assignment  for 
the  benefit  of  creditors,  and  prior  to  the  withdrawal  of  the 
funds  in  the  National  Bank  of  North  America  by  Charles 
L.  Boyd,  assignee  for  the  creditors  and  the  defendants, 
Howe  and  Bodenschatz;  that  on  the  1st  day  of  September, 
1896,  or  within  a  few  days  prior  thereto,  all  funds  belong- 
ing to  the  defendants,  or  any  of  them,  and  held  b\r  the 
National  Bank  of  North  America  to  pay  drafts  drawn  by 
the  defendants,  or  any  of  them,  doing  business  as  Arnold 
Bros.,  Baker  &  Co.  or  as  Howe  &  Bodenschatz,  were  with- 
drawn by  the  assignee  for  said  Howe  &  Bodenschatz,  and 
that  on  the  first  day  of  September,  1S96,  and  down  to  the 
date  of  the  trial  hereof,  there  were  no  funds  in  the  hands  of 
the  National  Bank  of  North  America,  of  the  city  of  Ne\\f 
York,  available  for  the  payment  of  the  draft  sued"  on  in  this 
suit,  and  the  estate  of  said  insolvent  bank  is  not  sufficient 
to  pay  twenty  cents  on  the  dollar  of  the  claims  allowed 
against  it. 

"  Stipulation  providing  that  in  addition  to  the  stipula- 
tion heretofore  filed  in  this  cause  it  is  hereby  stipulated 
by  and  between  the  parties,  plaintiff  and  defendants  herein, 
that  on  the  trial  of  this  cause,  the  affidavit  of  Richard 
Mangan  filed  herein  shall  be  given  the  same  force  and  effect 
as  if  the  said  Richard  Mangan  had  testified  to  the  facts  and 
statements  contained  therein  at  the  trial  of  this  cause;  and 
that  the  copy  of  the  bond  filed  herein  is  a  true  copy  of  the 
bond  given  by  the  persons  named  in  said  copy* of  "bond  to 
Adolph  Arnold,  Herman  Arnold,  Theodore"  Arnold  and 
Benjamin  F.  Baker,  at  the  time  of  the  dissolution  of  part- 
nership between  the  defendants  referred  to  in  the  stipula- 
tion formerly  filed  herein. 

"  It  is  further  stipulated  that  the  copy  of  the  draft  filed 
herein  is  a  copy  of  the  draft  referred  to  in  the  stipulation 
of  these  proceedings  heretofore  filed." 
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Mangan' s  affidavit  states : 

u  That  he  is  plaintiff  in  this  suit;  that  on  the  11th  day  of 
June,  A.  D.  1893,  he  purchased  a  draft  from  the  defendants 
herein,  who  were  doing  business  as  the  Haymarket  Produce 
Bank,  for  the  sum  of  $50,  and  said  draft  was  payable  to 
R.  Mangan  &  Co.;  that  the  said  draft  was  numbered  1480 
and  was  drawn  by  the  defendants  upon  the  National  Bank 
of  North  America,  of  the  city  of  New  York." 

"  The  affiant  further  states  that  the  said  draft  has  not 
been  paid  by  the  defendants  nor  any  of  them,  and  that  said 
draft  is  not  now  in  the  possession  of  the  plaintiff,  this  affi- 
ant, nor  in  the  possession  of  any  one  for  him;  that  he  has 
not  seen  the  said  draft  since  the  day  he  purchased  it;  that 
he  is  not  aware  whether  he  indorsed  the  said  draft  or  not, 
but  believes  he  did  not  indorse  it,  nor  is  he  aware  what  he 
did  with  the  said  draft  or  what  became  of  it. 

u  This  affiant  further  says  that  he  first  learned  that  the 
said  draft  had  not  been  presented  to  the  National  Bank  of 
North  America,  in  the  city  of  New  York,  and  had  not  been 
paid,  about  the  month  of  January  or  February,  A.  D.  18i>7; 
that  he  learned  the  facts  because  of  an  application  to  him 
by  some  person  whose  name  he  does  not  recall  at  present, 
who  applied  to  this  affiant  to  purchase  his  claim  against  the 
Haymarket  Produce  Bank  for  $50;  that  he  then  went  to  the 
assignee  of  said  bank  and  found  that  this  draft  had  been 
unpaid  and  unpresented;  that  shortly  after  beginning  this 
suit  he  made  a  search  among  the  papers  in  his  possession, 
and  in  the  several  places  in  his  office,  store  and  house  where 
he  is  in  the  habit  of  keeping  his  papers,  to  find  the  said 
draft,  and  he  has  since  that  time  searched  his  files  and  office 
fixtures  and  other  places  where  said  paper  would  or  might 
have  been  put,  but  has  been  unable  to  find  any  trace  of  the 
said  draft;  that  from  a  period  shortly  after  the  purchase  of 
said  draft  from  the  defendants  his  cash  account  was  out 
$50,  and  that  he  was  unable  to  discover  how  this  arose; 
that  about  the  month  of  November,  1895,  one  Tyrell,  of 
Crystal  Springs,  Mississippi,  with  whom  this  affiant  had 
been  doing  business,  claimed  that  he  had  been  overcharged 
a  payment  of  $50,  and  upon  examination  of  the  statement 
and  the  invoices  of  the  said  Tyrell,  it  appears  that  he  had 
been  so  overcharged,  and  that  he  was  thereafter  credited 
back  the  sum  of  $50. 

"This  affiant  believes  that  the  draft  in  question  in  this 
suit  was  purchased  for  the  purpose  of  sending  to  said 
Tyrell,  and  that  under  the  belief  it  had  been  sent  to  said 
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Tyrell,  it  was  charged  to  him.  That  this  affiant  now  be- 
lieves that  the  said  draft  was  never  sent  out  of  his  premises, 
but  was  lost  or  mislaid  and  afterward  destroyed. 

"This  affiant  further  states  that  the  firm  of  R.  Mangan 
&  Co.,  in  whose  favor  the  said  draft  was  issued,  consisted 
at  that  time  of  this  affiant  only." 

Plaintiff  also  offered  in  evidence  a  copy  of  the  draft  in 
controversy,  which  is  in  words  and  figures  as  follows,  to  wit : 

'•Chicago,  June  11,  1895.  No.  1480. 

The  H aym arret  Produce,  Bank, 

ARNOLD   BROS.,    BAKER   <fe   CO. 

143  W.  Randolph  St. 
Pay  to  the  order  of  R.  Mangan  &  Co.  $50.00  fifty  dollars. 
Arnold  Brothers,  Baker  &  Co. 
To  National  Bank  of  North  America,  New  York." 

Plaintiff  also  put  in  evidence  a  bond  executed  by  Howe 
and  Bodenschatz  and  five  other  persons,  running  to  the 
Arnolds  and  Baker  as  obligees,  in  the  penal  sum  of  $300,000, 
of  date  October  28,  1895.  It  is  recited  in  the  conditional 
part  of  the  bond  that  December  23,  1892,  Howe  and  Boden- 
schatz formed  a  partnership  with  the  Arnolds  and  Baker 
to  do  a  general  banking,  exchange,  insurance  and  mortgage 
business,  in  the  city  of  Chicago,  under  the  name  of  the  Hay- 
market  Produce  Bank,  Arnold  Bros.,  Baker  &  Co.,  proprie- 
tors; that  May  1,  1893,  they  entered  on  said  copartnership 
business,  and  have  since  so  continued;  that  Howe  and 
Bodenschatz  are  about  to  purchase  the  interest  of  the 
Arnolds  and  Baker  in  said  business,  and  the  former  to  sell 
the  same  to  said  Howe  and  Bodenschatz.  The  condition 
provides  that  if  Howe  and  Bodenschatz  shall  well  and 
truly  pa}'  or  cause  to  be  paid  all  liabilities  and  indebted- 
ness of  said  copartnership,  and  save  the  Arnolds  and  Baker 
harmless,  etc.,  then  the  obligation  to  be  void,  etc. 

The  court  found  for  plaintiff  for  the  sum  of  $50,  the 
amount  of  the  draft,  and  gave  judgment  accordingly.  The 
appellee  has  not  filed  any  brief. 

The  suit  is  on  the  draft  of  Arnold  Bros.,  Baker  &  Co., 
and  it  is  a  vital  question,  affirmative  proof  of  which  is  essen- 
tial to  a  recovery,  whether  appellee  is  the  legal  owner  of 
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the  draft.  Ordinarily  in  a  suit  on  a  check  or  promissory 
note,  the  plaintiff's  title  is  proved  by  the  production  of  the 
instrument  sued  on,  payable  to  himself,  or  order,  or  indorsed 
so  as  to  transfer  title  to  him. 

In  the  present  case  the  draft  was  not  produced,  and  the 
only  evidence  offered  to  show  legal  title  in  appellee  is  the 
following  in  his  affidavit : 

"  The  affiant  further  states  that  the  said  draft  has  not 
been  paid  by  the  defendants,  or  any  of  them,  and  that  said 
draft  is  not  now  in  the  possession  of  the  plaintiff,  or  of 
any  one  for  him;  that  he  nas  not  seen  the  said  draft  since 
the  day  he  purchased  it;  that  he  is  not  aware  whether  he 
indorsed  the  said  draft  or  not;  but  he  believes  he  did  not 
indorse  it;  nor  is  he  aware  what  he  did  with  said  draft,  or 
what  has  become  of  it." 

It  must,  be  obvious  that  this  statement  is  entirely  consist- 
ent with  the  hypothesis  that  appellee  transferred  the  legal 
title  to  some  third  person  for  value.  When  appellee  him- 
self says  that  he  does  not  know  what  he  did  with  the  draft, 
or  whether  or  not  he  indorsed  it,  or  what  became  of  it,  we 
are  of  opinion  that  the  evidence  is  insufficient  to  support  a 
finding  of  legal  title  in  appellee.  The  fact  that  the  court 
required  appellee  to  execute  a  bond  of  indemnity,  as  a  con- 
dition of  rendering  judgment  in  his  favor,  does  not  affect 
the  question.  Bond  or  no  bond,  appellee  was  bound  to 
prove  ownership  of  the  draft  at  the  time  of  the  trial.  It 
was  appellee's  duty  to  present  the  draft  within  a  reason- 
able time.  A  reasonable  time  in  the  present  case,  is  the  time 
it  would  have  required  to  transmit  the  draft  or  check  from 
Chicago  to  New  York  for  collection.  Industrial  Bank  v. 
Bowes,  165  111.70,75,77. 

The  check  was  never  presented  to  the  bank.  Under  these 
circumstances,  the  burden  was  on  appellee  of  proving  that 
the  failure  to  obtain  payment  of  the  check  was  not  his  fault, 
and  that  no  damage  had  accrued  to  the  drawers  by  the  non- 
presentation  of  the  check.     Stevens  v.  Park,  73  111.  387. 

Appellee  not  only  failed  to  prove  that  the  drawers  were 
not  damnified,  but  the  evidence  tends  to  prove  the  contrary 
When  the  check  was  drawn,  June   11,  1895,  the  drawers, 


334  Appellate  Courts  of  Illinois. 

Vol.  89.]  Arnold  v.  Maiigan. 

Arnold  Bros.,  Baker  &  Co.,  had  money  in  the  bank  to  their 
credit  sufficient  to  pay  it,  and  this  money  remained  in  the 
bank  to  the  credit  of  that  firm,  at  least  till  October  28, 1895, 
more  than  four  months,  when,  at  the  last  date,  the  Arnolds 
and  Banker  transferred  their  interest  in  the  partnership 
business  to  Howe  and  Bodenschatz.  Subsequently,  Howe 
and  Bodenschatz  became  insolvent,  and,  September  1, 1896, 
their  assignee  withdrew  all  funds  in  which  they  had  any 
interest  from  the  bank.  Had  the  check  been  presented  to 
the  bank  at  any  time  between  June  11,  1895,  and  October 
23,  1895,  funds  sufficient  to  pay  it  being  on  deposit  in  the 
bank  to  the  credit  of  the  drawers,  we  must  presume  that, 
in  the  ordinary  course  of  business,  it  would  have  been  paid, 
and  thus  the  indebtedness  of  the  drawers,  evidenced  by  the 
draft,  would  have  been  discharged. 

Howe  and  Bodenschatz  being  equally  liable  with  the 
Arnolds  and  Baker  on  the  draft,  and  there  being  no  evi- 
dence that  the  account  with  the  bank  of  Arnold  Bros., 
Baker  &  Co.  was  transferred  to  Howe  and  Bodenschatz  on 
the  books  of  the  bank,  the  probability  is  that  the  check 
would  have  been  paid  if  presented  any  time  prior  to  Septem- 
ber 1,  1S96.  But  as  it  was,  the  money  which  should  and 
would  have  been  applied  to  the  discharge  of  the  indebted- 
ness of  the  drawers,  Arnold  Bros.,  Baker  &  Co.,  was  dra^wn 
out  of  the  bank  by  the  assignee  of  Howe  and  Bodenschatz, 
and  must  be  first  applied  to  the  payment  of  the  firm  debts 
of  Howe  and  Bodenschatz.  Weil  v.  Jaeger,  73  111.  App. 
271,  276,  and  cases  cited. 

We  think  it  clear,  therefore,  that  the  firm  of  Arnold 
Bros.,  Baker  &  Co.,  the  drawers  of  the  check,  were,  as  a 
firm,  damnified  by  the  non-presentment  of  the  check  to  the 
bank.  On  the  theory  of  appellee  that  the  drawers  are 
liable,  the  Arnolds  and  Baker  are  damnified.  Howe  and 
Bodenschatz,  who  executed  to  them  a  bond  of  indemnity, 
have  become  insolvent,  and  therefore  their  security  has 
been  decreased.  There  is  no  evidence  of  the  solvency  of  the 
other  obligors. 

The  bond  from  Howe,  Bodenschatz  and  others  to  the 
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Arnolds  and  Baker,  was  put  in  evidence  by  appellee,  over 
the  objection  of  appellants.  The  bond  has  not  the  least 
relevancy  to  appellee's  case.  There  can  be  no  recovery  on 
it  if  the  obligees  are  not  damnified.  They  could  not  be 
damnified  unless  the  drawers  of  the  check,  Arnold  Bros., 
Baker  &  Co.,  are  liable  on  the  check,  and  the  bond  has  not 
the  least  tendency  to  prove  such  liability.  The  trial  hav- 
ing been  by  the  court,  without  a  jury,  it  must  be  presumed 
that  the  court  ignored  the  boud,  as  being  irrelevant. 

Other  questions  are  presented  by  appellants'  counsel,  the 
decision  of  which  we  do  not  deem  necessary.  The  judg- 
ment will  be  reversed. 


Chicago  &  E.  I.  R.  R.  Co.  v.  George  F.  Jennings,  Adm'r. 

1.  Reasonable  Care— Exercise  of,  a  Question  of  Fact —The  matter 
of  care  and  caution  exercised  by  a  person  injured  or  killed  by  a  railroad 
train  is  a  question  for  the  jury,  and  where  the  evidence  is  conflicting, 
and  reasonable  and  fair-minded  persons,  acting  reasonably,  may  reach 
different  conclusions,  it  is  proper  to  submit  the  case  to  a  jury. 

2.  Same—  To  Look  Out  for  Passing  Trains.— Whether  a  person  about 
to  pass  a  railroad  track  in  a  populous  city,  to  take  passage  on  a  suburban 
train,  should  look  out  for  passing  trains  on  adjacent  tracks  is,  under  the 
circumstances  of  this  case,  a  question  for  the  jury. 

3.  Same— No  Established  Rule  as  to  What  a  Person  Should  Do 
Under  all  Circumstances.— -It  is  impossible  to  lay  down  a  rule  of  law  as 
to  what  particular  thing  a  person  ought  to  do  for  his  protection  in  the 
diversity  of  cases  constantly  arising,  and  the  question  what  a  reasonably 
prudent  person  would  do  for  his  own  safety  under  the  circumstances  of 
each  case  must  be  left  to  the  jury  as  a  question  of  fact. 

4.  Negligence— Running  a  Freight  Train  Past  a  Station  While  a 
Passenger  Train  is  Receiving  Passengers.  —It  is  negligence  in  a  railroad 
company  to  run  a  freight  train  at  a  high  rate  of  speed  past  a  suburban 
station  where  a  passenger  train  is  receiving  or  discharging  passengers. 

5.  Same— In  the  Management  of  Trains.— A  jury  is  justified  in  find- 
ing a  railroad  company  guilty  of  negligence  for  running  its  trains  at  a 
speed  in  violation  of  an  ordinance  or  of  its  own  rules,  or  in  running 
them,  at  the  rate  of  twenty  or  twenty-five  miles  an  hour,  past  a  pas- 
senger train  stopping  at  a  suburban  station  for  the  purpose  of  receiving 
or  discharging  passengers. 
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6.  Evidence— Sufficient  to  Show  that  a  Deceased  Person  was  Received 
as  a  Pussenger.— The  fact  that  a  ticket  good  for  passage  on  the  train 
was  found  in  the  pocket  of  a  person  killed  while  in  the  act  of  taking 
passage  upon  a  suburban  train  is  sufficient  proof  to  support  the  allega- 
tion that  he  was  received  as  a  passenger  by  the  company,  in  connection 
with  the  fact  that  he  was  on  premises  which  the  company  had  appro- 
priated and  used  for  the  purpose  of  receiving  and  discharging  passen- 
gers and  for  their  convenience. 

7.  Presumptions—  Knowledge  of  Railroad  Rxdes  by  Passengers  and 
the  Right  to  Rely  upon  Their  Observance. — A  person,  for  a  number  of 
years  in  the  habit  of  riding  upon  a  suburban  train  almost  daily,  is  pre- 
sumed to  have  knowledge  of  the  rules  of  the  company  relating  to  the 
passage  of  trains  and  of  receiving  and  discharging  passengers  at  sub- 
urban stations,  where  he  was  in  the  habit  o'  taking  the  train,  and  he  has 
a  right  to  rely  upon  the  observance  of  such  rules  by  the  servants  of  the 
company. 

8.  Carriers  op  Passengers—  Wlien  the  Responsibility  Begins.— The 
relation  of  passenger  and  carrier  begins  when  a  person  enters  upon  the 
premises  of  the  carrier  for  the  purpose  of  taking  a  train,  and  any  place 
where  the  carrier  has  been  accustomed  to  receive  passengers  is  to  be 
considered  as  such  premises. 

9.  Same— Duty  Toward  Passengers.—  Where  a  person  is  received  as 
a  passenger  it  is  tlie  duty  of  the  carrier  to  exercise  the  highest  care  to 
avoid  injuring  him. 

Action  in  Case.— Death  from  negligent  act.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed 
May  21  f  1900. 

Statement  by  the  Court.— George  If.  Jennings  was,  on 
April  1G,  1894-,  killed  by  appellant's  passenger  train  going 
south,  at  the  intersection  and  crossing  of  appellant's  rail- 
road and  Seventy-sixth  street,  a  public  street  of  the  city  of 
Chicago,  while  he  was  proceeding  across  appellant's  railroad 
tracks  to  take  its  suburban  passenger  train  going:  north,  and 
either  stopped  or  on  the  point  of  stopping  at  its  depot, 
near  the  crossing,  the  train,  at  the  time  of  the  accident, 
extending  over  and  upon  the  whole  or  a  part  of  the  crossino-. 

His  administrator  brought  suit  for  the  benefit  of  his 
widow  and  next  of  kin,  a  trial  of  which,  before  the  Circuit 
Court  and  a  jury,  resulted  in  a  verdict  against  appellant  for 
$±,800  and  judgment  thereon,  from  which  this  appeal  is 
taken.     The  declaration  consists  of  five  counts,  in  each  of 
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which  it  is  averred  that  the  defendant,  at  and  upon  the 
intersection  and  crossing  of  the  railroad  and  Seventy-sixth 
street,  and  near  to  appellant's  Seventy -sixth  street  depot, 
did  receive  Jennings,  in  his  lifetime,  upon  its  premises  as  a 
passenger,  to  be  safely  conveyed  and  carried  upon  a  journey 
from  thence  to  Dearborn  station,  Chicago,  upon  its  certain 
train,  which  was  then  and  there  about  to  arrive  at  and  stop 
and  wait  at  the  Seventy-sixth  street  station  or  depot  to 
receive  Jennings  and  other  passengers  to  convey  and  carry 
them  to  their  several  destinations.  The  first  count  also 
avers,  in  substance,  that  it  was  appellant's  duty  to  allow 
Jennings  to  safely  cross  the  railroad  track  while  going  to 
the  depot,  and  to  have  allowed  and  permitted  him  to  safely 
take  and  mount  appellant's  train  of  cars,  which  was  then 
and  there  about  to  arrive  at  said  station,  and  to  have  care- 
fully and  safely  carried  him  on  his  said  journey,  but  that 
while  Jennings  was,  in  the  exercise  of  due  care  and  dili- 
gence, then  and  there  walking  upon  and  across  said  Seventy- 
sixth  street  at  said  crossing  of  the  same  and  said  railroad 
to  reach  and  mount  appellant's  said  train,  defendant,  by  its 
servants,  negligently  and  improperly  drove,  managed  and 
ran  a  certain  other  engine  and  train  of  cars  in  a  southerly 
direction  over  and  upon  said  railroad  up  to,  upon  and  over 
said  crossing,  by  means  whereof  the  said  last  mentioned 
engine  and  train  of  cars  struck  said  Jennings  and  killed 
him.  The  second  count  has  substantially  the  same  allega- 
tions, except  that  the  negligence  charged  was  in  going  at  a 
very  high,  fast,  unlawful  and  negligent  rate  of  speed  over 
said  crossing,  to  wit,  thirty-five  miles  per  hour,  in  violation 
of  the  city  ordinance  (which  is  set  out  in  full),  limiting 
the  rate  of  speed  at  the  place  in  question,  of  passenger 
trains,  to  thirty  miles  per  hour.  The  third  count  has  simi- 
lar allegations,  and  the  negligence  alleged  is  not  keeping 
stationed  at  the  crossing  a  flagman.  The  fourth  count 
contains,  in  substance,  the  same  allegations,  and  the  negli- 
gence charged  is  in  failing  to  ring  a  bell  of  at  least  thirty 
pounds  weight,  or  sound  a  whistle  at  the  distance  of  at 
least  eighty  rods  from  the  crossing,  contrary  to  the  statute, 
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etc.  The  fifth  count  contains  the  same  allegations,  in  sub- 
stance, and  the  negligence  alleged  is  that  the  defendant 
failed  to  ring  a  certain  bell  in  the  tower  or  tower  house, 
which  was  maintained  and  kept  at  and  near  the  crossing. 
The  plea  was  the  general  issue. 

At  the  close  of  the  plaintiff's  evidence,  appellant  asked 
an  instruction  directing  a  verdict  of  not  guilty,  which  was 
refused.  The  same  instruction  was  asked  at  the  close  of  all 
the  evidence,  and  again  refused. 

W.  II.  Lyford  and  S.  A.  Lynde,  attorneys  for  appellant. 

A  passenger  at  a  station,  crossing  tracks,  can  not  do  so 
blindly,  without  exercising  any  care.  C,  B.  &  Q.  R.  R.  v. 
Mahara,  47  111.  App.  208;  4  Elliott  on  Railroads,  p.  2550; 
Gonzales  v.  R.  R.  Co.,  38  N.  Y.  440;  Wheelwright  v.  R.  R. 
Co.,  135  Mass.  225;  Debbins  v.  R.  R.  Co.,  154  Id.  402;  Con- 
nolly v.  R.  R.  Co.,  158  Id.  8;  Penn.  R.  R.  Co.  v.  Bell,  122 
Pa.  St.  58. 

Even  a  passenger  is  bound  to  use  ordinary  care  for  his 
safety  in  crossing  tracks  at  a  station  to  take  his  train.  C, 
St.  P.  &  K.  C.  Ry.  Co.  v.  Ryan,  165  111.  88;  Terry  v.  Jewett, 
78  N.  Y.  338;  Debbins  v.  O.  C.  R.  R.  Co.,  154  Mass.  402; 
Connolly  v.  R.  R.  Co.,  158  Id.  8;  Penn.  R.  R.  Co.  v.  Bell, 
122  Pa.  St.  58;  So.  Ry.  Co.  v.  Smith,  86  Fed.  Rep.  292. 

Edward  J.  Dahms  and  Wing  &  Chadbourne,  attorneys 
for  appellee. 

The  responsibility  of  a  carrier  begins  when  the  passenger 
presents  himself  for  transportation;  and  this  he  may  be  said 
to  do  when  he  approaches  the  place  of  reception  for  the  pur- 
pose.    Cooley  on  Torts,  770. 

Neither  thd  purchase  of  a  ticket  nor  the  entry  into  the 
car  is  essential  to  create  the  relation  of  carrier  and  pas- 
senger. Norfolk  &  W.  R.  R.  Co.  v.  Galligher,  89  Va.  643; 
Wabash,  St.  L.  &  P.  R.  R.  Co.  v.  Rector,  104  111.  301;  B.  & 
O.  R.  R.  Co.  v.  State,  60  Md.  463. 

The  relation  of  passenger  and  carrier  commences  when 
the  traveler  goes  into  the  carrier's  premises  and  purchases 
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a  ticket  for  the  purpose  of  taking  a  train.  Lent  v.  N.  Y. 
Cent.  &  H.  R.  E.  Co.,  120  N.  Y.  467. 

A  person  who  has  not  purchased  any  ticket  because  told 
by  the  ticket  agent  to  pay  on  the  train,  is  nevertheless  a 
passenger  while  going  across  the  track  as  directed  by  the 
agent,  to  get  on  a  caboose,  and  struck  while  passing  between 
some  cars.  Allender  v.  C,  R.  I.  &  P.  R.  R.  Co.,  37  la.  264; 
Johns  v.  Charlotte,  C.  &  A.  R.  R.  Co.,  39  S.  0.  162. 

One  who  offers  to  buy  a  ticket  of  the  agent  at  a  depot  is 
entitled  to  the  courtesy  and  protection  which  is  due  to  a 
passenger  from  the  moment  of  entering  the  premises.  Nor- 
folk &  W.  R.  R.  Co.  v.  Galliher,  89  Va.  643. 

And  the  same  doctrine  seems  to  be  implied  in  the  decis- 
ion that  a  railroad  company  is  responsible  for  the  safety 
of  the  regulation,  where  it  has  allowed  a  custom  to  receive 
passengers  on  both  sides  of  the  track,  where  there  is  no 
station  platform.  Phillips  v.  Rensselaer  &  S.  R.  R.  Co.,  57 
Barb.  644. 

It  is  not  necessary  to  the  existence  of  the  relation  of  car- 
rier and  passenger  that  the  contract  should  be  actually  con- 
summated either  by  payment  of  fare  or  entry  into  the  cars 
or  vessel  of  the  carrier.  Going  into  the  depot  or  waiting 
room  of  defendant  and  waiting  for  means  of  conveyance 
with  the  honajule  intention  of  becoming  a  passenger  is  suf- 
ficient to  cast  upon  the  defendant  the  dutjr  of  treating  the 
plaintiff  as  a  passenger.  Gordon  v.  Grand  St.,  etc.,  R.  R. 
Co.,  40  Barb.  546;  Thompson  on  Carriers  of  Passengers,  43. 

The  purchase  of  a  ticket  is  not  essential  to  constitute  one 
a  passenger  entitled  to  such  protection.  That  one  has 
entered  the  station  waiting  room  and  informed  the  master 
of  his  desire,  etc.,  may  suffice.  Allender  v.  C,  R.  I.  &  P. 
R.  R.  Co.,  37  Iowa,  264;  Redfield  on  Law  of  Carriers,  6th 
Ed.,  Vol.  2,  page  245. 

Being  within  the  waiting  room,  waiting  to  take  the  cars, 
is  as  effectual  to  make  a  person  a  passenger  as  if  he  be  within 
the  body  of  one  of  the  cars.  Having  purchased  a  ticket, 
the  waiting  at  the  regular  place  of  departure  to  take  the 
cars  constitutes  one  a  passenger.    Rapalje    and    Mack's 
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Digest  of  Kailway  Law,  Vol.  2,  page  811;  Cent.  R.  &  B. 
Co.  v.  Perry,  58  Ga.  461. 

Onq  who  goes  into  the  station  within  a  reasonable  time* 
prior  to  the  hour  of  departure  of  the  train  with  the  bona 
fide  intention  of  becoming  a  passenger,  is  entitled  to  the 
care  and  the  rights  of  a  passenger,  at  least  so  far  as  the 
safety  of  his  person  from  defects  in  the  station  platforms, 
etc.,  is  concerned.  N.  &  W.  Co.  v.  Groselose,  15  Va.  L. 
J.  645. 

Certainly,  when  one  has  made  a  contract  for  passage  upon 
a  vehicle  of  a  common  carrier  and  has  presented  himself  at 
the  proper  place  to  be  transported,  although  he  has  not 
entered  the  cars  or  stage,  whether  wrongfully  prevented 
therefrom  or  not,  he  is  a  passenger,  and  while  waiting  for 
the  train  to  set  out  he  is,  as  to  all  duties  of  the  company 
toward  him  directly  involving  his  safety,  entitled  to  extra- 
ordinary diligence,  and  as  to  all  duties  involving  merely  his 
convenience  or  accommodation,  to  ordinary  diligence. 

It  has  sometimes  been  said  that  a  passenger  at  the  end  of 
his  journey  retains  the  same  relation  to  the  carrier  until  he 
has  left  the  carrier's  premises.  Dewire  v.  Boston  &  Maine 
E.  E.  Co.,  148  Mass.  343;  Am.  H.  &  I.  E.  E.  Co.  v.  Carper, 
11  West  E.  225. 

The  running  of  a  freight  train  at  a  high  rate  of  speed 
past  a  station  where  a  passenger  train  is  receiving  and 
discharging  passengers  is  so  plainly  negligent  as  not  to 
require  comment.  It  is  equally  negligent  to  so  run  a  freight 
train  just  as  the  passenger  train  is  pulling  into  the  station, 
and  more  especially  when  the  track  on  which  the  freight 
train  is  moving  is  between  the  depot  and  the  track  on  which 
the  passenger  train  is  moving.  Chicago  &  A.  E.  E.  Co.  v. 
Kelly,  Admx.,  80  111  App.  675.  See  also  Illinois  C.  E.  E. 
Co.  v.  Nowicki,  148  111.  29,  and  cases  cited ;  Chicago  &  N. 
W.  E.  E.  Co.  v.  Hansen,  166  111.  623. 

It  can  not  be  said  as  a  matter  of  law,  that  a  traveler  is 
bound  to  look  or  listen,  because  there  may  be  various  modi- 
fying circumstances  excusing  him  from  so  doing.  Partlow 
v.  Illinois  C.  E.  E.  Co.,  150  111.  321;  Chicago  &  N.  W.  Ey. 
Co.  v.  Hansen,  166  111.  623. 
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Mr.  Justice  Windbs  delivered  the  opinion  of  the  court. 

On  behalf  of  appellant  it  is  claimed  that  there  was  error, 
first,  in  not  directing  a  verdict  for  appellant;  second,  in  the 
admission  of  evidence;  and,  third,  in  the  refusal  of  instruc- 
tions asked  by  appellant,  and  also  in  the  modification  of 
certain  instructions  requested  by  it. 

Under  the  first  point,  it  is  argued  that  Jennings  failed  to 
use  the  slightest  care  and  caution  for  his  own  safety.  We 
think  the  matter  of  Jennings'  care  was  a  question  for  the 
jur}r,  and  under  the  evidence,  which  is  somewhat  conflict- 
ing, reasonable  and  fair-minded  persons  might,  acting  rea- 
sonably, have  reached  different  conclusions;  and  this  being 
so,  the  case  was  properly  submitted  to  the  consideration  of 
the  jury.  R.  R.  Co.  v.  Kelly,  80  111.  App.  675,  affirmed, 
182  111.  267,  and  cases  there  cited;  Off ut  v.  Col.  Exp.  Co., 
175  111.  472;  Pa.  Co.  v.  McCaffrey,  173  111.  169. 

The  evidence  shows  that  Jennings  at  the  time  of  his 
death  was  sixty-five  years  of  age,  and  had  been  in  the  habit 
of  taking  appellant's  suburban  trains  at  its  Seventy-sixth 
street  station  almost  daily  for  a  period  of  nearly  five  years 
at  or  about  7:37  a.  m.,  to  go  to  his  work,  which  was  that  of 
a  glass  bender  at  Fifty-ninth  street  and  Union  avenue, 
nearer  the  heart  of  the  city  than  Seventy  sixth  street.  In 
his  pocketbook,  in  the  pocket  of  a  suit  which  he  was  wear- 
ing at  the  time  of  the  accident,  there  was  found  acommuta- 
tion  ten  ride  ticket  from  Auburn  Junction  to  Fifty-ninth 
street,  with  one  ride  unused.  This  ticket  was  the  one 
ordinarily  used  on  appellant's  railway  between  Seventy- 
sixth  and  Fifty-ninth  streets. 

At  Seventy -sixth  street  appellant's  depot  is  upon  the  east 
side  of  its  tracks,  which  consist  of  four  main  tracks,  a  spur 
and  two  cut-offs,  the  two  easterly  tracks  being  used  for 
passenger  trains,  the  most  easterly  being  for  north-bound 
trains  and  known  as  track  No.  1,  the  next  to  the  west  being 
for  south-bound  trains  and  known  as  No.  2,  and  the  two 
tracks  still  to  the  west  being  for  freight  trains.  Directly 
east  of  track  No.  1,  extending  from  that  track  to  the  depot 
on  the  east,  is  a  platform  made  of  two-inch  planks  on  a 
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level  with  .the  top  of  the  rails  extending  north  from  the 
sidewalk  crossing  about  100  feet,  at  the  north  end  being 
about  ten  feet  wide  and  at  the  south  end  being  about  seven- 
teen or  eighteen  feet  wide.  To  the  west  of  the  north-bound 
track  on  the  same  level  and  extending  from  the  north- 
bound to  the  south-bound  track,  from  Seventy-sixth  street 
sidewalk,  about  100  feet  north,  is  a  similar  platform.  Sub- 
stantially the  whole  crossing  of  Seventy-sixth  street  is 
covered  by  similar  planking,  on  the  same  level  with  the 
platforms,  extending  across  all  of  appellant's  tracks  and 
reaching  to  the  north  sidewalk  of  the  crossing,  and  making 
a  continuous  platform  of  planking  between  tracks  Nos.  1 
and  2,  from  a  point  about  100  feet  north  of  Seventy-sixth 
street  to  the  south  line  of  said  street,  and  a  similar  contin- 
uous platform  and  planking  on  the  same  level  east  of  and 
immediately  contiguous  to  track  No.  1,  from  a  point  100 
feet  north  of  Seventy-sixth  street  to  the  south  line  of  the 
street,  with  the  exception  of  a  narrow  space  between  the 
south  sidewalk  and  the  planking  of  the  street  crossing 
proper  between  the  rails  of  track  No.  1,  and  also  to  the 
east  of  the  east  rail  of  track  No.  1.  The  north  sidewalk  of 
Seventy-sixth  street  joins  the  east  rail  of  track  No.  2,  and 
there  is  a  small  space  between  this  sidewalk  and  the  plank- 
ing of  the  street  crossing  extending  from  the  east  rail  of 
track  No.  2  toward  the  west.  All  this  planking  between 
tracks  Nos.  1  and  2,  including  the  sidewalks  on  both  sides 
of  Seventy-sixth  street,  was  commonly  used  by  persons  in 
the  habit  of  taking  or  leaving  appellant's  suburban  trains 
at  this  point,  and  Jennings,  during  all  the  time  he  had  taken 
these  trains  at  this  station,  was  in  the  habit  of  approaching 
this  platform  between  the  tracks  Nos.  1  and  2  from  the 
west  on  the  north  sidewalk  of  Seventy-sixth  street,  his 
home  being  at  a  point  northwesterly  from  the  intersection 
of  Seventy-sixth  street  and  appellant's  railroad  tracks.  He 
usually  and  ordinarily  took  appellant's  north-bound  sub- 
urban train  leaving  the  Seven ty-sixth  street  station  at  7:37 
a.  m.,  and  at  the  time  he  was  killed  was  on  his  way  to  take 
this  train,  going  along  the  north  sidewalk,  and  was  struck 


First  District — Octorer  Term,  1899.      343 

C.  &  E.  I.  R.  R.  Co.  v.  Jennings. 

by  appellant's  south-bound  train,  either  as  he  stood  very 
near  the  west  rail  of  the  south-bound  track,  or  just  as  he 
was  in  the  act  of  stepping  across  this  track  on  the  sidewalk 
connecting  with  the  platform  beyond  it  to  the  east. 

The  north-bound  train  was  about  on  time,  but  the  south- 
bound train,  which  struck  Jennings,  as  we  think  a  prepon- 
derance of  the  evidence  clearly  establishes,  was  several 
minutes  behind  time.  These  trains  usually  and  ordinarily 
passed  each  other  when  on  time  at  or  about  Eighty-first 
street,  which  is  five  blocks  to  the  south  of  Seventy-sixth 
street,  and  several  of  the  witnesses  testify  that  they  never 
knew,  although  they  were  familiar  with  the  running  of  the 
trains  at  this  point,  of  this  south-bound  train  passing  Sev- 
enty-sixth street  at  the  time  the  north-bound  train  was 
stopping  there  or  about  to  stop  there.  The  north-bound 
train  was  scheduled  to  stop  at  this  station  at  or  about  the 
time  that  it  did  actually  stop  on  the  morning  of  the  acci- 
dent, but  the  south-bound  train  was  not  scheduled  to  stop 
at  this  station.  Appellant's  engineer  was  an  experienced 
man,  had  for  some  time  been  running  this  particular  south- 
bound train,  and  must  be  presumed  to  have  been  familiar 
with  the  fact  that  the  north-bound  train  was  scheduled  to 
stop  at  this  station  for  the  receipt  and  discharge  of  passen- 
gers, and  in  any  event  the  evidence  shows  that  he  saw  the 
north-bound  train  as  he  approached  the  station  from  the 
north,  and  could  easily  have  seen,  if  he  did  not  see,  that  the 
north-bound  train  was  either  stopped  at  the  station  or  was 
in  the  act  of  stopping.  He  testified  that  this  north-bound 
train  was  not  a  stranger  to  him,  and  he  had  seen  it  leaving 
there  as  his  train  would  be  coming  up  sometimes;  that  he 
knew  perfectly  well  that  this  was  not  the  place  he  com- 
monly passed  it;  that  it  stopped  at  this  station  for  passen- 
gers at  about  7:37  a.  m.,  as  far  as  he  recollected. 

There  were  also  offered  in  evidence  two  rules  of  the 
appellant  company  which  were  in  force  at  the  time,  as 
follows : 

"Rule  114.  Great  care  must  be  exercised  by  train  men 
of  a  train  approaching  a  station  where  any  train  is  receiving 
or  discharging  passengers." 
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"  Rule  114a.  On  double  track  opposing  trains  must  not 
pass  while  passengers  are  being  received  or  discharged." 

The  engineer  of  the  south-bound  train  was  no  doubt 
familiar  with  these  rules,  though  he  testifies  that  he  did  not 
remember  of  being  told  by  one  Friedlander  that  there  was 
a  rule  prohibiting  him  from  passing  a  train  at  a  station.  He 
should  have  been  familiar  with  them.  While  it  does  not 
appear  that  Jennings  was  in  fact  familiar  with  these  rules, 
from  the  fact  that  for  five  years  preceding  he  had  been  in 
the  habit  of  riding  upon  appellant's  suburban  trains  almost 
daily,  it  is  reasonable  to  presume  that  he  knew  of  such  a 
rule,  and  if  he  did,  he  had  the  right  to  rely  upon  its  observ- 
ance by  appellant's  servants.  Moreover,  because  of  his  long 
daily  habit  of  taking  this  particular  north-bound  train  at 
this  time,  it  must  be  presumed  that  he  knew  of  the  fact 
that  the  two  trains  usually  and  ordinarily  passed  each  other 
at  or  about  Eighty-first  street,  which  was  about  half  a  mile 
to  the  south,  and  it  is  but  reasonable  that  he  should  have 
expected  that  the  south-bound  train  had  already  passed  at 
the  time  he  reached  the  vicinity  of  the  station. 

It  also  appears  from  the  evidence  that  as  he  approached 
the  station  from  the  west  and  as  he  walked  along  the  side- 
walk across  the  spur,  cut-offs  and  freight  tracks,  that  the 
north-bound  train  was  coming  into  the  station,  and  at  the 
time  that  he  approached  track  No.  2,  and  as  he  stood  very 
near  it,  there  was  considerable  noise  from  the  movement  of 
the  train  and  escaping  steam,  and  that  he  was  looking 
toward  this  train,  some  of  the  witnesses  saying  in  an  east- 
erly, but  most  of  them  in  a  south-easterly  direction.  The 
preponderance  of  the  evidence  is  that  when  the  north-bound 
train  came  to  a  stop,  the  rear  cars  of  it — the  train  being 
composed  of  some  seven  or  eight  coaches — extended  partly 
across,  if  not  entirely  across,  Seventy-sixth  street.  The 
engine  of  the  south-bound  train,  as  the  evidence  tends  to 
show,  struck  Jennings  either  just  as  the  north-bound  train 
was  stopped  or  about  to  stop,  and  we  think  the  clear  pre- 
ponderance of  the  evidence  is  that  at  the  time  he  was 
struck,  the  engine  of  the  north-bound  train  and  several  of 
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the  cars  had  already  passed  the  north  sidewalk  of  Seventy- 
sixth  street.  The  preponderance  of  the  evidence  shows,  we 
think,  that  the  whistle  of  the  south-bound  engine  was 
sounded,  some  of  the  witnesses  saying  that  it  gave  several 
shrill  whistles  near  or  north  of  Seventy-fifth  street,  in  order 
to  warn  a  colored  man  who  was  walking  upon  the  tracks  at  a 
point  near  and  south  of  Seventy-fifth  street;  and  there  is  also 
evidence  that  a  shrill  blast  of  the  whistle  was  given — the  en- 
gineer says  three  or  four  short  whistles  and  then  a  long  one 
-r-as  it  approached  Seventy-sixth  street;  also  that  he  first 
blew  the  whistle  as  a  warning  to  Jennings  when  the  train* 
was  forty  feet  or  more  north  of  the  crossing.  All  of  the 
witnesses  who  testified  as  to  the  circumstances  attending 
the  accident  say  that  they  heard  the  whistle  of  the  south- 
bound train  either  north  of  Seventy-fifth  street  or  as  it  was 
near  Seventy-sixth  street.  Most  of  these  witnesses  stood 
either  at  points  on  the  platform  or  crossing  east  of  track 
No.  1,  or  near  the  crossing  on  the  west. 

"Other  circumstances  testified  to  by  the  various  witnesses 
bearing  upon  the  question  of  Jennings'  care  appear  from 
the  evidence,  all  of  which  we  have  carefully  considered, 
and  we  can  not  say  that  a  finding  by  the  jury,  considering 
all  the  evidence,  that  Jennings  exercised  such  care  as  an 
ordinarily  prudent  person  would  have  done,  under  the  cir- 
cumstances shown,  can  be  said  to  be  manifestly  against  the 
evidence. 

Whether  he  should  have  looked  to  the  north,  under  all 
the  circumstances  shown,  was  a  question  of  fact  for  the 
jury,  as  has  been  repeatedly  held  by  this  and  the  Supreme 
Court.  Partlow  v.  R.  R.  Co.,  150  111.  321;  R.  R.  Co.  v. 
Hansen,  166  111.  623;  Pa.  Co.  v.  Frana,  112  III.  30S;  C.  & 
A.  R.  R.  Co.  v.  Smith,  180  111.  453;  N.  C.  St.  R.  R.  Co.  v. 
Nelson,  79  III.  App.  229;  I.  C.  R.  R.  Co.  v.  Batson,  81  111. 
App.  143. 

In  the  Partlow  case,  supra,  while  the  court  says  that  it 
has  been  said  in  discussing  a  question  of  fact,  it  was  the 
duty  of  a  person  approaching  a  railroad  crossing  to  look  and 
listen  before  attempting  to  cross,  and  that  a  failure  so  to  do 
was  negligence,  it  also  says : 
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"  The  court  can  not  say  as  a  matter  of  law  that  the  failure 
to  look  and  listen  is  negligence.  These  facts  are  proper  for 
the  consideration  of  the  jury  in  determining  whether  a  per- 
son has  been  negligent,  but  it  can  not  be  said  as  a  matter 
of  law  that  a  failure  to  observe  such  acts  is  negligence." 
(Citing  cases.) 

The  same  doctrine  is  re-affirmed  in  the  Hansen  case,  supra, 
and  the  court  says : 

"  It  seems  to  us  impossible  that  there  should  be  a  rule  of 
law  as  to  what  particular  thing  a  person  is  bound  to  do  for 
his  protection  in  tlie  diversity  of  cases  that  constantly  arise, 
and  the  question  what  a  reasonably  prudent  person  would 
do  for  his  own  safety  under  the  circumstances  must  be  left 
to  the  jury  as  one  of  fact." 

On  the  matter  of  the  speed  of  the  south-bound  train  at 
and  immediately  preceding  the  time  of  the  accident,  there 
is  a  conflict  in  the  evidence,  the  various  witnesses  placing 
the  speed  at  from  twenty  to  forty  miles  per  hour.  The 
engineer  says  he  was  running  between  twenty  and  twenty- 
five  miles  per  hour.  A  brakeman  on  the  same  train  said 
that  it  was  running  about  twenty  miles  an  hour.  One  of 
plaintiffs  witnesses,  who  was  engaged  in  the  coal  business 
at  Seventy-sixth  street  for  six  years  and  entirely  familiar 
with  the  running  of  trains,  says  that  it  was  going  about 
thirty-five  miles  per  hour.  Another,  Johnson,  who  lived 
close  by  the  tracks  and  was  walking  upon  the  south-bound 
track  about  half  way  between  Seventy-fifth  and  Seventy- 
sixth  streets,  to  warn  whom  the  first  shrill  whistles  were 
given,  said  the  train  was  going  at  thirty-five  or  forty  miles 
an  hour.  "  She  was  flying,"  Another  witness,  an  advertis- 
ing agent,  familiar  with  the  running  of  railway  trains,  says 
that  it  was  running  thirty-five  or  forty  miles  an  hour;  that 
before  it  struck  Jennings  it  seemed  to  be  going  a  little  slower, 
but  it  was  coming  very  fast.  The  ordinance  which  was  put 
in  evidence  limited  the  speed  of  passenger  trains  at  this 
point  to  thirty  miles  per  hour. 

From  a  full  consideration  of  the  evidence  we  can  not  say 
that  a  finding  by  the  jury  that  the  speed  of  the  train 
between  Seventy-fifth  and  Seventy-sixth  streets  exceeded 
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thirty  miles  an  hour,  can  be  said  to  be  manifestly  against 
the  evidence.  But  if  it  be  conceded  that  the  speed  of  the 
train  was  less  than  thirty  miles  per  hour,  and  therefore  not 
in  violation  of  the  ordinance,  we  are  of  opinion  that  under 
the  first  count  of  the  declaration,  which  charges  that  the 
train  was  carelessly,  negligently  and  improperly  driven, 
managed  and  run,  the  claim  of  negligence  generally  is  estab- 
lished b}r  the  evidence.  The  running  of  the  train  at  all  past 
the  station  was  a  violation  of  the  rule  of  the  company, 
which  required  that  it  should  not  pass  the  north-bound  train 
while  passengers  were  being  received  or  discharged.  There 
is  evidence  that  the  north-bound  train  had  stopped  for  the 
purpose  of  receiving  and  discharging  passengers,  and  that 
there  were  numerous  passengers  upon  the  platform  and  at 
the  crossing  waiting  to  take  the  train.  Also,  taking  the 
evidence  of  the  engineer  that  he  was  running  at  the  rate  of 
twenty  to  twenty-five  miles  per  hour,  that  was  a  negligent 
rate  of  speed  considering  all  the  circumstances  shown,  and 
was  in  direct  violation  of  the  rule  of  the  compan}',  which 
required  that  "great  care  must  be  exercised  by  trainmen  of 
a  train  approaching  a  station  when  any  train  is  receiving  or 
discharging  passengers." 

In  the  Kelly  case,  supra,  it  was  said,  Mr.  Justice  Wright 
delivering  the  opinion  of  the  court,  and  which  was  adopted 
by  the  Supreme  Court,  that  "  the  running  of  a  freight  train 
at  a  high  rate  of  speed  past  a  station  where  a  passenger 
train  is  receiving  and  discharging  passengers  is  so  plainly 
negligent  as  not  to  require  comment.  It  is  equally  negli- 
gent to  so  run  a  freight  train  just  as  the  passenger  train  is 
pulling  into  the  station,  and  more  especially  when  the  track 
on  which  the  freight  train  is  moving  is  between  the  depot 
and  the  track  on  which  the  passenger  train  is  moving." 

So  we  are  of  opinion  in  this  case  that  the  jury  were  jus- 
tified in  finding  that  the  appellant  was  negligent  not  only 
because  the  train  was  run  at  a  speed  in  violation  of  the  city 
ordinance,  but  in  violation  of  its  own  rules,  and  also  in  run- 
ning past  the  north-bound  train  at  the  rate  of  twenty  or 
twenty-five  miles  per  hour,  even  if  it  had  not  stopped,  but 


348  Appellate  Courts  of  Illinois. 

Vol.  89.]  C.  &  E.  I.  R.  R.  Co.  v.  Jennings. 

was  upon  the  point  of  stopping  at  the  station,  for  the  pur- 
pose of  receiving  and  discharging  passengers. 

It  is  claimed  by  appellant's  counsel  that  as  it  is  alleged  in 
each  count  of  the  declaration  that  Jennings  was  received 
by  the  appellant  as  a  passenger,  and  because  there  was  no 
evidence  tending  to  prove  this  allegation  of  the  declaration, 
there  could  be  no  recovery.  We  think  the  contention  is 
not  tenable  for  two  reasons :  First,  because  the  evidence 
tends  to  show  that  Jennings  was  received  as  a  passenger, 
and  from  it  the  jury  were  justified  in  finding  that  he  was 
so  received;  and,  second,  the  proof  of  the  allegation  was 
not  necessary  to  a  recovery  in  this  case. 

From  the  evidence  partly  hereinabove  stated,  while  it 
appears  that  Jennings  was  not  actually  upon  the  platform 
between  tracks  Nos.  1  and  2,  he  was  within  a  few  feet  of 
it,  approaching  it  upon  the  sidewalk  built  of  the  same  kind 
of  material  as  the  platform  by  the  appellant,  which  plat- 
form was  immediately  adjoining  the  sidewalk  between  the 
tracks  upon  the  same  level  therewith,  and  the  sidewalk  was 
immediately  adjoining  and  connected  with  the  planking 
which  formed  the  street  crossing,  all  of  which  crossing, 
including  the  said  sidewalk,  was  habitually  and  commonly 
used  by  persons  and  passengers  who  were  received  and  dis- 
charged from  appellant's  suburban  trains.  This,  with  the 
further  fact  that  Jennings  had  for  several  years  prior 
thereto  been  almost  daily  in  the  habit  of  approaching 
appellant's  trains  as  well  as  leaving  them,  by  this  platform 
crossing  and  sidewalk,  and  that  he  bad  upon  his  person  a 
commutation  ticket  which  was  good  for  passage  upon  appel- 
lant's railway  trains,  was  sufficient  proof  to  support  the 
allegation  that  he  was  received  as  a  passenger  by  the 
appellant.  We  think  that  under  these  facts  it  may  be  said 
that  he  was  upon  the  premises  of  the  carrier,  at  least  prem- 
ises which  it  had  appropriated  and  used  for  the  purpose  of 
receiving  and  discharging  its  passengers,  and  for  their  con- 
venience. 

In  2  Wood's  Ey.  Law,  1037,  it  is  said : 

u  It  is  not  always  easy  to  determine  when  the  relation 
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of  passenger  begins,  and  it  would  seem  from  the  cases  that 
it  is  not  necessary  that  a  contract  for  passage  should  have 
been  actually  made,  or  the  fare  actually  paid,  in  order  to 
create  the  relation;  but  it  is  necessary  that  a  person  should 
be  under  the  control  of  the  carrier,  in  order  to  be  entitled 
to  its  care  as  such.  Therefore,  a  person  can  not  be  regarded 
as  a  passenger  who  is  not  upon  the  premises  of  the  carrier." 

In  R.  R.  Co.  v.  O'Keefe,  168  111.  115,  the  court,  in  consid- 
ering the  question  as  to  when  the  relation  of  passenger  and 
carrier  exists,  says : 

c*  One  does  not  become  a  passenger  until  he  has  put  him- 
self in  charge  of  the  carrier  and  has  been  expressly  or 
impliedly  received  as  such  by  the  carrier." 

In  Cooley  on  Torts,  770,  the  author  says : 

"The  responsibility  of  a  carrier  begins  when  the  pas- 
senger presents  himself  for  transportation;  and  this  he  may 
be  said  to  do  when  he  approaches  the  place  of  reception  for 
the  purpose." 

The  following  authorities  hold  in  substance  that  this  rela- 
tion  commences  when  a  person  goes  upon  the  premises  of 
the  carrier  for  the  purpose  of  taking  a  train  and  its  prem- 
ises are  considered  as  any  place  where  it  has  been  allowed 
a  custom  to  receive  passengers,  even  where  there  is  no  plat- 
form provided;  and  that  it  is  necessary  only,  in  order  to 
create  the  relation,  that  the  person  should  be  upon  the 
premises  of  the  carrier  for  present  transportation  and  wait- 
ing to  take  the  train.  Lent  v.  R.  R.  Co.,  120  N.  Y.  467-70; 
Allender  v.  R.  R.  Co.,  37  la.  264-70;  R.  R.  Co.  v.  Galliher, 
89  Va.  639-43;  Thompson  on  Carriers,  43;  Dewire  v.  R.  R. 
Co.,  148  Mass.  343;  Pa.  Co.  v.  McCaffrey,  173  111.  169-73. 

As  we  have  seen  by  the  several  counts  of  the  declaration, 
besides  the  allegation  that  Jennings  was  received  as  a  pas- 
senger, it  is  averred  that  it  was  the  duty  of  appellant  to 
have  allowed  Jennings  to  safely  cross  the  railroad  track,  to 
safely  take  and  mount  the  train,  and  not  to  have  negli- 
gently driven  its  engines  and  train  of  cars  up  to  and  over 
the  crossing  when  Jennings  was  standing  or  walking  over 
the  crossing,  with  all  due  care  and  diligence  on  his  part, 
for  the  purpose  of  reaching  and  mounting  the  north-bound 
train.    We  think  the  proof  of  this  allegation  was  entirely 
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sufficient  so  far  as  concerns  the  questions  of  cars  on  Jen- 
nings' part  and  the  negligence  of  the  appellant,  to  justify  a 
recovery  without  any  proof  that  he  was  received  as  a  pas- 
S3nger.  It  is  elementary  that,  in  this  class  of  cases,  the 
proof  of  one  charge  of  negligence  is  sufficient  to  justify  a 
recovery,  so  far  as  negligence  is  concerned,  without  prov- 
ing other  charges  of  negligence  made  by  the  declaration. 
If  Jennings  was  received  as  a  passenger,  appellant's  duty  to 
him  was  that  of  the  highest  care,  but  if  he  was  not,  it  still 
owed  him  the  duty  of  exercising  ordinary  ca*e,  at  least,  to 
avoid  injuring  him. 

On  behalf  of  appellant  it  is  also  claimed  that  there  was 
error  in  permitting  evidence  as  to  the  use  made,  prior  to 
the  accident,  of  the  planking  between  the  north  and  south 
bound  tracks,  in  alighting  from  and  taking  suburban  trains 
at  the  Seventy- sixth  street  station,  and  also  as  to  the  extent 
of  such  use.  No  authority  is  cited  in  support  of  the  conten- 
tion, and  we  think  what  has  already  been  said  shows  that 
this  evidence  was  entirely  proper  and  admissible. 

The  learned  trial  judge  refused  thirteen  instructions 
asked  for  appellant  and  modified  two  others,  each  of  which 
rulings  is  claimed  to  have  been  erroneous.  Five  of  these 
instructions,  numbered  one  to  five  inclusive,  are  based  upon 
the  theory  that  it  was  necessary  for  appellee  to  prove, 
before  there  could  be  a  recovery,  that  Jennings  had  been 
received  as  a  passenger  by  appellant.  What  has  been  said 
sufficiently  disposes  of  the  claim  that  it  was  error  to  refuse 
these  instructions. 

Two  others  of  these  instructions,  number  six  and  seven, 
are  based  upon  the  theory  that  it  was  the  duty  of  Jennings 
to  have  looked  in  each  direction  for  the  approach  of  trains 
and  in  substance  tell  the  jury  that  there  could  be  no  recov- 
ery unless  he  did  so  look.  What  has  been  said  we  think 
disposes  of  this  contention,  and  show's  that  it  was  not  error 
for  the  court  to  refuse  the  instructions. 

The  ninth  refused  instruction  is  in  substance  covered  by 
the  tenth.  Instruction  No.  11£  refused,  is  in  our  opinion 
properly  refused,  because  it  singles  out  and  calls  to  the 
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jury  a  particular  part  of  the  evidence.  We  think  the 
twelfth  and  thirteenth  refused  instructions  were  properly 
refused,  the  twelfth,  because  there  was  evidence  that  the 
north-bound  train  had  stopped  at  the  station  for  the  pur- 
pose of  receiving  and  discharging  passengers,  and  that  it 
was  a  violation  of  appellant's  rule  for  the  south-bound  train 
to  pass  it  under  such  circumstances.  The  thirteenth  in- 
struction ignores  the  rule  of  the  company,  and  was  there- 
fore properly  refused.  The  fourteenth  instruction  was 
properly  refused,  because,  among  other  things,  it  tells  the 
jury  there  was  no  proof  as  to  whether  or  not  the  bell  on 
the  engine  of  the  south-bound  train  or  the  tower  bell  was 
ringing  as  the  south-bound  train  approached  the  crossing. 
The  first  of  appellee's  witnesses  testified  that  "aside  from 
the  shrill  whistling  that  occurred  before  the  accident  I 
didn't  hear,  notice  or  remember  anything  else."  From 
this  evidence  we  think  the  jury  were  justified  in  finding 
that  neither  of  these  bells  was  rung.  The  fifteenth  instruc- 
tion was  properly  refused,  because  it  is  argumentative,  and 
besides  it,  in  substance,  tells  the  jury  that  certain  facts  con- 
stitute negligence.     I.  C.  R.  R.  Co.  v.  Griffin,  184  111.  10. 

Instructions  numbered  ten  and  one-half  and  eleven  were 
properly  modified.  Instruction  ten  and  one-half,  as  asked, 
had  the  same  defect  as  to  Jennings'  duty  to  look  up  and 
down  the  tracks  as  instructions  six  and  seven,  refused.  As 
modified  this  objection  was  cured.  The  eleventh  instruction 
was  as  favorable  to  appellant  as  amended  as  it  was  entitled 
to  have  it.  We  see  no  objection  to  the  instruction  given  as 
it  was  modified.  Being  of  opinion  that  the  jury  was  suffi- 
ciently instructed  as  to  the  issues  involved,  and  that  there 
is  no  error  in  the  record,  the  judgment  is  affirmed. 

Mr.  Justice  Adams:  I  concur,  except  in  the  holding  that 
the  evidence  shows  that  Jennings  was  received  as  a  pas- 
senger. 


89      852 
98      455| 
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E.  Seneff  v.  Olivet  Baptist  Church. 

1.  Appellate  Court  Practice— Presumptions  in  the  Absence  of  a 
Complete  Record.— In  the  absence  of  a  complete  record  this  court  will 
presume  that  a  sufficient  showing  was  made  in  the  court  below  to  war- 
rant the  granting  of  the  order  for  an  injunction  with  bond  and  without 
notice. 

Order  for  an  Interlocutory  Injunction.— Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1900.  Affirmed.  Opinion  filed 
June  14,  1900. 

James  H.  Hooper,  attorney  for  appellant. 
Edward  H.  Moreis,  attorney  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  interlocutory  order.  The 
record  brought  up  was  prepared  as  per  precipe,  and  con- 
tains merely  the  parts  ordered,  which  are  a  cross-bill  of 
appellee,  amendment  to  cross-bill,  injunction  order,  and 
appeal  bond.  The  injunction  order,  from  which  this  appeal 
is  prosecuted,  is  a  temporary  order  restraining  the  prosecut- 
ing of  a  suit  at  law. 

The  grounds  upon  which  appellant  seeks  to  have  this 
order  reversed  are,  first,  that  no  good  cause  was  shown  to 
the  chancellor  for  issuing  the  injunction  without  bond; 
secondly,  that  the  order  was  granted  without  notice  to 
appellant;  and  thirdly,  that  the  cross-bill  does  not  show  a 
case  which  warrants  the  issuing  of  this  order,  because,  it  is 
urged,  appellee  has  complete  remedy  at  law. 

Upon  the  incomplete  record  presented,  we  are  unable  to 
determine  what  affidavits,  if  any,  were  presented  in  support 
of  the  motion  fof  this  restraining  order.  It  is  contended 
by  counsel  for  appellee  in  argument  that  appellant's  coun- 
sel had  notice  of  the  application,  and  was  present  to  resist 
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the  allowing  of  the  order.  Appellant's  counsel  contend 
that  there  was  no  notice.  The  record  supports  neither  con- 
tention. In  the  absence  of  a  complete  record,  we  must  pre- 
sume that  a  sufficient  showing  was  made  to  warrant  the 
chancellor  in  granting  the  order  without  bond  and  without 
notice,  if  no  notice  was  in  fact  given,  and  if  counsel  for 
appellant  was  not  present  at  the  hearing  of  the  motion. 
The  record  should  be  complete  or  should  show  that  it  pre- 
sents all  matters  material  to  the  questions  submitted.  Ber- 
trand  v.  Taylor,  87  111.  235;  Deimel  v.  Parker,  164  111.  627; 
O'Neill  v.  Schaar,  50  111.  App.  308. 

The  original  bill  of  complaint  is  not  presented  by  the 
record.  We  presume  that  it  would  disclose  that  appellee, 
by  reason  of  it,  had  the  right  to  present  the  matters  of  the 
cross-bill,  irrespective  of  any  remedy  it  might  have  at  law. 

The  rule  of  court  which  permits  the  practice  of  directing 
by  pnmipe  what  part  of  the  record  shall  be  brought  up, 
does  not  avail  appellant.  It  is  true  that  appellee  might 
have  brought  up  a  supplemental  record.  But  it  was  not 
obligatory  where  the  presumption,  in  the  absence  of  a  com- 
plete record,  would  aid  the  decree,  and  when  a  complete 
record  was  essential  to  the  consideration  of  appellant's 
contention. 

We  are  not  disposed  to  search  for  other  grounds  for  ques- 
tioning the  sufficiency  of  the  cross-bill,  which  are  not  raised 
by  the  briefs  of  counsel.    The  order  is  affirmed. 


State  Mutual  Life  Ins.  Co.  v.  J.  B.  Newton,  for  the 

use,  etc. 

1.  Lotteries— Money  Lost  is  Not  Recoverable.—  Money  lost  in  a  lot- 
tery is  not  recoverable  at  common  law,  and  the  statute  containing  no 
provision  for  its  recovery,  the  court  is  of  the  opinion  that  no  action  can 
be  maintained  for  its  recovery. 

2.  Gaming— Not  Prohibited  at  Cornmun  Law.— Gaming  was  not  pro- 
hibited by  common  law,  nor  was  money  lost  at  gaming  recoverable  nt 
common  law. 

8.    Same—  Recovery  of  Money  Lost  at,   Under  the  Statute.— Under 

Vol.  LXXXIX  » 
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Section  132  of  Div.  1  of  the  Criminal  Code,  money  lost  at  gaming  may  be 
recovered  from  the  winner  by  an  appropriate  action  at  law  or  proceeding 
in  chancery. 

4.  Penal  Statutes— Section  1S2  of  the  Criminal  Code  Not  Applica- 
ble to  Lotteries.— Section  132  of  the  Criminal  Code,  providing  for  the 
recovery  of  money  lost  at  gaming,  is  a  penal  statute,  in  derogation  of 
the  common  law,  and  is  to  be  strictly  construed.  It  does  not  apply  to 
money  lost  in  a  lottery. 

Assumpsit,  for  money  lost  in  a  lottery.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Reversed.  Opinion  filed 
June  14,  1900. 

Runyan  &  Runyan,  attorneys  for  appellant. 

Stepman  &  Soelke,  attorneys  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  action  in  which  the  judgment  appealed  from  was 
rendered  was  to  recover  back  money  paid  by  appellee  on 
two  contracts,  the  same  in  terms,  except  as  to  date  and 
number,  one  of  which  is  as  follows : 

"Number,  511.  Dollars,  600. 

MONTHLY  ANNUITY   CONTRACT. 

The  State  Mutual  Life  Insurance  Company  of  Illinois,  in 
consideration  of  the  payment  to  this  company  of  ten  dol- 
lars, and  the  further  payment  of  one  dollar  and  fifty  cents 
on  the  first  day  of  each  and  every  month  after  the  date 
hereof,  for  the  period  of  ten  years,  hereby  guarantees  to 
pay  unto  J.  B.  .Newton,  or  the  legal  holderhereof,  the  sum 
of  "six  hundred  dollars,  in  sixty  monthly  annuities  of  ten 
dollars  each. 

Subject,  however,  to  the  express  condition  that  if  the 
legal  holder  thereof  fails,  for  fifteen  days,  to  pay  the 
monthly  dues  of  any  month,  then  a  fine  of  one  dollar" shall 
be  assessed  against  this  contract,  and  if  the  monthly  dues 
in  arrears,  and  fines,  are  not  paid  by  the  last  day  of  the 
month,  then  this  contract  shall,  without  notice,  become  null 
and  void,  and  all  payments  made  hereon  shall  be  forfeited 
to  the  company. 

And  also  subject  to  the  further  express  condition  that 
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the  company  reserves  the  right  to  retire  this  contract  be- 
fore maturity  at  its  retiring  value,  in  the  order  named. 

It  is  further  expressly  provided  and  agreed  that  this 
contract  is  made  and  accepted  subject  to  the  benefits  and 
provisions  indorsed  hereon,  which  are  hereby  declared  to  be 
a  part  of  this  contract. 

In  witness  whereof,  The  State  Mutual  Life  Insurance 
Company  of  Illinois  has  caused  this  contract  to  be  signed 
by  its  president  and  secretary  and  its  corporate  seal  to  be 
affixed,  at  its  Chicago  office,  in  the  city  of  Chicago,  Illinois, 
this  30th  day  of  December,  A.  I).  1893. 

John  L.  Bkveridge,  President. 

S.  M.  Riddison,  Secretary. 

BENEFITS  AND  PROVISIONS. 

1.  Monthly  annuity  contracts  are  numbered,  numeric- 
ally, from  one  upward. 

2.  The  reserve  fund  shall  consist  of  sixty  cents  of  each 
monthly  payment  on  this  and  all  similar  contracts,  and 
one-third  of  all  fines  and  transfer  fees,  and  shall  be  loaned 
upon  real  estate  and  other  good  securities,  or  to  the  holders 
of  monthly  annuity  contracts  on  which  all  payments  have 
been  made,  upon  terms  and  security  approved  bv  the  board 
of  directors  of  the  company,  and  shall  be  used  in  paying 
monthly  annuities  on  matured  monthly  annuity  contracts. 

The  first  monthly  annuity  on  this  contract  shall  become 
due  and  payable  thirty  days  after  the  final  monthly  pay- 
ment has  been  paid  thereon;  or  in  lieu  of  the  monthly  annui- 
ties, the  legal  holder  hereof  may,  within  thirty  days  from 
the  date  hereof,  elect  in  writing  to  accept  $500  "in  cash, 
which  election  shall  be  binding  on  the  company. 

3.  The  retiring  fund  shall  consist  of  fifty  cents  of 
each  monthly  payment  on  this  and  all  similar  contracts, 
and  one-third  of  all  fines  and  transfer  fees,  and  shall  be  paid 
out  monthly,  on  or  before  the  fifteenth  day  of  the  following 
month,  in  retiring  monthly  annuity  contracts  before  matu- 
rity at  their  retiring  value,  according  to  the  following  sched- 
ule   viz  * 

"  Nos.  1—3—10  Nos.  4—12—40 

.       "     2—6—20  *•     5—15—50 

"  9—30  "  18—60 

«    7_2l_70,  etc., 
and  in  refunding,  in  case  of  death  of  the  le^al  holder  of 
any  monthly  annuity  contract,  the  amount  paid  thereon,  if 
so  desired. 
And  when  the  retiring  number  of  any  monthly  annuity 
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contract  shall  be  reached,  the  holder  thereof,  upon  receiv- 
ing payment  of  its  retiring  value,  shall  surrender  the  same 
for  cancellation. 

4.  The  retiring  value  of  any  monthly  annuity  contract 
shall  be  the  amount  paid  thereon,  together  with  the  interest 
at  the  rate  of  seven  per  cent  per  annum,  and  its  propor- 
tionate share  of  the  accumulations. 

5.  The  general  fund  shall  consist  of  forty  cents  of 
each  monthly  payment  of  this  and  all  similar  contracts,  and 
shall  be  used  in  promoting  the  business  of  the  company. 

6.  At  any  time  after  two  years  from  date  hereof,  the 
legal  holder  giving  the  company  thirty  days'  notice  in  writ- 
ing (this  contract  not  being  liable  toforfeiture)  shall  have 
a  paid-up  value  of  the  amount  paid  hereon,  payable  out  of 
the  reserve  fund  at  the  end  of  ten  years  from  the  date  of 
this  contract,  with  four  per  cent  interest. 

7.  The  party  in  whose  name  this  contract  stands  on 
the  books  of  the  company  shall  be  considered  the  legal 
holder  hereof,  and  no  assignment  or  transfer  shall  be  bind- 
ing on  the  company  unless  the  transfer  is  recorded  on  the 
company's  books,  and  for  such  transfer,  a  fee  of  three  dol- 
lars shall  be  paid. 

8.  This  contract  shall  be  liable  for  the  first  payment, 
monthly  payments,  fines,  transfer  fees,  loans  and  interest 
thereon,  and  upon  any  settlement  of  this  contract  all  in- 
debtedness shall  be  deducted." 

The  other  contract  is  dated  May  — ,  1894,  and  numbered 
1079. 

The  cause  was  tried  by  the  court,  without  a  jury,  and  the 
court  found  the  issues  for  appellee,  assessed  his  damages  at 
the  sum  of  $72.50,  and  rendered  judgment  accordingly. 

The  theory  on  which  the  action  is  brought  is  that  under 
the  pretense  of  conducting  an  insurance  business,  appel- 
lant is  in  fact  conducting  a  lottery;  that  this  is  evidenced 
by  the  contracts  in  question,  and  that,  such  being  the  case, 
appellee  may  recover  moneys  paid  by  him  on  said  contracts. 
Conceding,  for  the  sake  of  argument,  but  not  deciding,  that 
the  contracts  are  evidence  that  appellant  is  conducting  a 
lottery  business,  can  appellee  recover  moneys  paid  by  him 
on  the  contracts?  Gaming  was  not  prohibited,  nor  was 
money  lost  at  gaming  recoverable  by  the  common  law.  In 
the  present  case  the  money  was  voluntarily  paid,  and  unless 
by  the  statute,  it  is  recoverable,  the  action  can  not  be  main- 
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tained.  Appellee's  counsel  impliedly  concedes  this  by  con- 
tending that  the  statute  authorizes  its  recovery.  The  crim- 
inal code, division  1,  section  132,  provides: 

"Any  person  who  shall,  at  any  time  or  sitting,  by  play- 
ing at  cards,  dice,  or  other  game  or  games,  or  at  betting  on 
the  sides  or  hands  of  such  as  do  game,  or  by  any  wager  or 
bet  upon  any  race,  fight,  pastime,  sport,  lot,  chance,  casu- 
alty, election,  or  unknown  or  contingent  event  whatever, 
lose  to  any  person  so  playing  or  betting,  any  sum  of 
money  or  other  valuable  thing,  amounting  in  the  whole  to 
the  sum  of  $10,  and  shall  pay  and  deliver  the  same  or  any 
part  thereof,  the  person  so  losing  and  paying  or  delivering 
the  same,  shall  be  at  liberty  to  sue  for  and  recover  the 
money,  goods  or  other  valuable  thing  so  lost  and  paid  or 
delivered,  or  any  part  thereof,  or  the  full  value  of  the  same, 
by  action  of  debt,  replevin,  assumpsit  or  trover,  or  proceed- 
ing in  chancery,  from  the  winner  thereof,  with  costs,  in  any 
court  of  competent  jurisdiction."  1  S.  &  C.'s  Stat.  1896,  p. 
1299,  parag.  255. 

We  are  of  opinion  that  even  conceding  that  the  contracts 
were  issued  or  made  in  the  conducting  of  a  lottery  business, 
the  transaction  is  not  within  the  letter  or  spirit  of  the  sec- 
tion quoted.  It  can  not  be  said  that  the  money  was  lost 
by  playing  at  cards,  dice,  or  any  other  game,  or  by  betting, 
or  by  any  wager.  That  the  section  quoted  was  not  intended 
to  include  money  lost  in  a  lottery,  is  further  apparent  from 
sections  180  to  185,  both  inclusive,  of  the  same  division  of 
the  criminal  code,  by  which  section  lotteries  are  prohib- 
ited and  penalties  for  conducting  them  imposed.  (lb.,  pp. 
1321-1322.)  Not  only  is  there  no  provision  in  the  legisla- 
tion in  respect  to  lotteries  for  the  recovery  by  the  holder  of 
lottery  tickets  of  the  money  paid  for  the  tickets,  but  sec- 
tion 185  provides  that  prizes  drawn  by  the  holders  of  lot- 
tery tickets  shall  be  forfeited  to  the  State.  (lb.,  p.  1322, 
parag.  329.)  Penal  statutes  and  statutes  in  derogation  of 
the  common  law  are  strictly  construed.  The  money  not 
being  recoverable  at  common  law,  and  the  statute  contain- 
ing no  provision  for  its  recovery,  we  are  of  opinion  that  no 
action  for  its  recovery  can  be  maintained. 

The  judgment  will  be  reversed:  appellant  to  recover  its 
costs  of  this  court. 
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fin    »488  Martha  Mareck  v.  The  City  of  Chicago. 

1.  Cities  and  Villages— Accumulations  of  Snow  and  Ice  upon  Side- 
walks.— Mere  slipperiness  of  a  sidewalk  occasioned  by  ice  or  snow,  not 
being  accumulated  so  as  to  constitute  an  obstruction,  is  not  such  a  de- 
fect as  will  render  a  city  liable  for  damages  occasioned  thereby. 

2.  Same-—  When  Ice  and  Snow  Do  Constitute  Obstruction*. — An 
obstruction  of  a  sidewalk  caused  by  an  accumulation  of  snow  and  ice  in 
uneven  ridges  or  hillocks,  so  as  to  render  passage  dangerous  if  negli- 
gently permitted  to  remain,  may  render  a  city  liable  for  injuries  caused 
thereby. 

3.  Same— Duty  to  Prevent  Accumulations  of  Ice  and  Snow — A  Gen- 
eral Rule.— A  municipality  can  not  prevent  the  general  slipperiness  of 
streets,  caused  by  snow  and  ice  during  the  winter,  but  it  can  prevent 
such  accumulations  in  the  shape  of  ridges  and  hills  as  render  their  pas- 
sage dangerous. 

4.  Instructions—  Not  to  be  Based  upon  a  Hypothesis  Unsupported 
by  the  Evidence. — An  instruction  should  not  be  given  which  is  based 
upon  a  hypothesis  of  fact  which  has  no  support  in  the  evidence. 

Action  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Arthur  H.  Chbtlain,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1899.  Reversed  and 
remanded.    Opinion  filed  June  14,  1900. 

Statement. — This  suit  was  brought  by  appellant  to 
recover  damages  for  injury  sustained  by  falling  upon  a  side- 
walk of  appellee.  The  cause  of  the  fall,  as  alleged,  was  an 
accumulation  of  snow  and  ice  upon  the  walk.  The  ground 
of  action,  as  presented  by  appellant's  narr.^  is,  in  substance, 
that  heaps  or  accumulations  of  snow  and  ice  had  been  neg- 
ligently permitted  to  remain  upon  the  sidewalk  in  question; 
that  such  accumulation  constituted  an  obstruction  to  travel; 
that  the  obstruction  caused  the  injury  complained  of;  that 
the  city  had  notice  of  the  obstruction  and  failed  to  perform 
its  duty  by  removing  the  same;  and  that  the  appellant  was 
in  the  exercise  of  due  care  for  her  own  srffety  when  thus 
injured. 

Appellee  interposed  the  general  issue.  The  trial  resulted 
in  a  verdict  finding  appellee  not  guilty.  From  judgment 
upon  that  verdict  this  appeal  is  prosecuted. 
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Samuel  C.  Irving  and  Daniel  V.  Gallery,  attorneys  for 
appellant. 

Andrew  J.  Ryan,  attorney  for  appellee;  James  J.  Kelly, 
of  counsel, 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court 

Inasmuch  as  another  trial  of  this  cause  must  be  awarded 
we  will  not  discuss  the  evidence  at  length.  It  is  enough  to 
say  that  the  evidence  is  such  that  it  can  not  be  said  that  the 
appellant  may  not  recover.  The  contention  of  counsel  for 
appellee  that  the  judgment  should  be  affirmed  irrespective 
of  errors  of  procedure,  because  no  recovery  could  in  any 
event  be  sustained,  is  not  tenable.  It  is  true,  as  argued,  that 
mere  slipperiness  of  a  sidewalk,  occasioned  by  ice  or  snow, 
not  being  accumulated  so  as  to  constitute  an  obstruction,  is 
not  such  a  defect  as  will  make  the  city  liable  for  damages 
occasioned  thereby.  City  v.  McGiven,  78  111.  347;  City  v. 
Barker,  81  111.  300;  2  Dillon  on  Municipal  Corp.  (4th  Ed.), 
Sec.  1006. 

But  it  is  also  true  that  an  obstruction  in  a  sidewalk 
caused  by  an  accumulation  of  snow  or  ice  in  uneven  ridges 
or  hillocks,  so  as  to  render  passage  dangerous,  if  negligently 
permitted  to  remain,  may  render  a  city  liable  for  injury 
thereby  caused.  City  v.  McGiven,  78  111.  347;  City  v.  Bar- 
ker, 81  III.  300;  Village  v.  Johnson,  4  111.  App.  288;  City  v. 
Smithers,  6  111.  App.  470;  Aurora  v.  Parks,  21  111.  App.  459; 
Luther  v.  City,  97  Mass.  268;  Morse  v.  City,  109  Mass.  446; 
Cook  v.  City*  24  Wis.  270;  Paulson  v.  Town,  79  Wis.  445. 
Thompson  v.  Village,  47  N.  Y.  Sup.  1033;  McLaughlin  v. 
City,  77  Pa.  St.  109;  Wyman  v.  City,  175  Pa.  St.  117. 

The  general  rule  is  concisely  stated  by  the  Pennsylvania 
Court : 

"A  municipality  can  not  prevent  the  general  slipperiness 
of  its  streets,  caused  by  snow  and  ice  during  the  winter, 
but  it  can  prevent  such  accumulation  thereof  in  the  shape 
of  ridges  and  hills,  as  render  their  passage  dangerous." 

In  some  of  the  decisions  cited  the  test  seems  to  be  as  to 
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whether  the  condition  is  the  result  of  natural  causes,  depos- 
iting the  snow  and  causing  the  ice,  or  the  result  of  artificial 
causes  in  changing  the  natural  deposit  into  ridges  and  hill- 
ocks, or  the  result  of  structural  defects  in  the  walk  upon 
which  the  deposit  of  snow  or  ice  is  lodged.  In  other  cases 
it  would  seem  that  the  criterion  adopted  is  as  to  whether 
the  uneven  accumulation  of  snow  or  ice  amounts  to  an 
obstruction  to  travel,  without  any  very  definite  rule  by 
which  to  determine  what  is  or  is  not  an  obstruction — a 
question  of  fact  necessarily  within  the  province  of  a  jury. 
But  all  authorities  agree  that  while  mere  slipperiness,  caused 
by  snow  and  ice,  will  not  of  itself  impose  liability,  yet  un- 
even ridges  or  hillocks  of  snow  or  ice,  when  they  amount  to 
an  obstruction  to  travel,  and  are  negligently  permitted  to 
remain,  may  impose  liability. 

We  have,  then,  to  inquire  as  to  the  errors  assigned  in 
matters  of  procedure,  and  these  go  only  to  rulings  upon 
instructions  to  the  jury. 

The  fourth  and  twelfth  instructions  tendered  by  appellee 
and  given  by  the  court,  relate  to  notice.  The  fourth  instruc- 
tion is  as  follows : 

"The  jury  are  instructed  that  although  you  may  believe 
from  the  evidence  that  the  plaintiff's  alleged  injury  was 
caused  by  an  accumulation  of  ice  or  snow  which  amounted 
to  an  obstruction  to  travel,  yet  such  obstruction  in  itself 
will  not  render  the  city  liable  for  such  alleged  injury.  In 
order  to  find  the  city  of  Chicago  guilty  of  negligence  on 
account  of  such  obstruction,  you  must  believe  from  the 
evidence  not  only  that  such  obstruction  existed  at  the  time 
and  place  of  the  accident,  but  you  must  also  believe  from  a 
preponderance  of  the  evidence  in  this  case  that  the  city  of 
Chicago  either  had  direct  notice  of  such  obstruction  given 
to  one  of  its  officers  having  charge  or  oversight  of  the  place 
in  question,  or  that  the  place  had  been  so  obstructed  for  a 
time  sufficiently  long  for  the  city  of  Chicago,  in  the  exer- 
cise of  reasonable  care,  to  have  discovered  it  and  removed 
it  before  the  accident." 

And  the  twelfth  instruction  is  substantially  the  same. 
The  substance  of  this  instruction,  so  far  as  it  relates  to 
direct  notice,  has  been  considered  by  this  court  in  Lund  on 
v.  City,  S3  Hi.  App.  2oS,  and  it  was  there  held  that  the 
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limitation  of  any  direct  notice  to  such  as  might  have  been  j 

given  to  an  officer  "having  charge  or  oversight  of  the  place  j 

in  question,"  was  erroneous.     The  court,  through  Mr.  Justice 
Freeman,  said : 

"The  city  has  no  right  to  claim  exemption  upon  the 
ground  that  some  particular  officer  has  not  been  notified  of 
the  dangerous  condition  of  the  sidewalk.  It  is  the  duty  of 
the  city  s  representatives,  as,  for  example,  its  police  or  other 
employes,  to  notify  the  proper  officer,  whose  duty  it  is  to 
repair,"  etc. 

The  seventh  and  fifteenth  instructions  are  alike  in  sub- 
stance. Aside  from  the  fault  in  each  that  it  makes  the 
instructions  of  the  court,  as  well  as  the  evidence,  the  grounds 
from  which  the  jury  are  to  find  facts  to  be  established,  they 
are  faulty  as  constituting  repetition.  The  practice  of  em- 
phasizing by  repetition  tends  to  prejudice  the  rights  of  liti- 
gants. A  matter  thus  emphasized  by  repetition  is  likely  to 
impress  the  jury  as  being  of  especial  importance  for  their 
consideration.  We  are  not  prepared  to  hold,  however,  that 
such  repetition  would  of  itself  constitute  reversible  error  in 
every  case. 

The  eleventh  instruction  in  effect  tells  the  jury  that  if 
they  believe  from  the  evidence  that  appellant  at  the  time 
of  the  injury  was  intoxicated,  and  that  such  intoxication 
contributed  to  the  injury,  then  there  could  be  no  recovery. 

The  instruction  was  good  as  matter  of  law,  provided  the 
evidence  warranted  the  giving  of  it;  but  we  are  of  opinion 
that  there  was  not  evidence  in  this  case  upon  which  to  base 
any  such  theory  of  defense.  The  evidence  is  that  appellant 
had  taken  one  glass  of  beer  during  the  evening,  and  that 
she  was  accustomed  occasionally  to  drink  a  "  little  beer." 
There  is  not  a  scintilla  of  evidence  that  the  drinking  of  this 
glass  of  beer  had  any  effect  whatever  upon  appellant  at 
the  time  in  question.  If  the  jury  had  returned  an  answer 
to  a  special  interrogatory,  had  one  been  submitted,  finding 
that  the  appellant  was  intoxicated,  and  that  her  intoxica- 
tion contributed  to  the  injury,  such  finding  would  have 
been  absolutely  without  support  in  the  evidence,  and  it 
would  have  been  the  duty  of  the  court  to  have  disregarded  it. 
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In  Aurora  v.  Hillman,  90  111.  61,  the  court  said  : 

"  The  further  fact  that  he  himself  had  drank  one  glass  of 
beer  while  there  will  hardly  justify  the  conclusion  that  he 
was  drunk.  *  *  *  We  think  both  of  the  instructions 
might  properly  have  been  refused  on  the  ground  there  was 
no  evidence  tending  to  show  appellee  was  intoxicated." 

It  is  scarcely  necessary  to  cite  authorities  upon  the  prop- 
osition that  an. instruction  should  not  be  given  which  is 
based  upon  a  hypothesis  of  fact  which  has  no  support  in 
the  evidence. 

For  the  error  in  the  giving  of  the  fourth  and  eleventh 
instructions,  the  judgment  is  reversed  and  the  cause  is 
remanded. 
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42  1 .  Evidence— In  Actions  for  Personal  Injuries.  —Where  the  question 
as  to  whether  a  hernia  was  one  of  the  results  of  an  injury  was  con- 
tested, it  is  competent  to  show  that  on  a  former  trial  for  the  same  cause 
of  action,  hernia  was  not  mentioned  as  one  of  the  results  of  the  acci- 
dent. 

2.  Same— Effects  of  the  Accident  upon  Plaintiff's  Wife.—  In  an  action 
for  personal  injuries,evidence  showing  that  the  plaintiffs  wife  had  a  mis- 
carriage is  improper,  as  tending  to  influence  the  jury  against  the  defend- 
ant in  the  assessment  of  damages,  in  the  event  of  their  finding  for  the 
plaintiff. 

3.  Ordinary  Care— Defined.—  The  care  required  of  a  person  in  a 
street  occupied  bystreet  railway  companies  is  such  care  as  an  ordinarily 
prudent  person  under  the  same  circumstances  and  conditions  would 
ordinarily  use  or  adopt. 

4.  Street  Railways— Right  of  Way  in  Streets  Occupied  by  Them.— 
The  right  of  way  of  a  street  railway  company  along  its  tracks  is  so  far 
superior  to  that  of  the  general  public  that  a  person  driving  on  its  tracks 
must  yield  the  right  of  way  to  the  company's  cars. 

5.  Verdicts— Manner  of  Arriving  at.— While  jurors  may  resort  to  a 
process  of  writing  the  amount  each  juror  desires  to  find  upon  paper  and 
after  adding  up  the  amounts  divide  it  by  twelve  as  a  mere  experiment 
for  the  purpose  of  ascertaining  how  nearly  the  result  may  suit  the  views 
of  the  different  jurors,  a  preliminary  agreement  that  such  result  shall 
be  the  verdict,  renders  the  whole  illegal. 

6.  Instructions— As   to  Arriving  at  a  Verdict— An   instruction 
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which  tells  the  jury  that  if  they  find  for  the  plaintiff  they  must  not 
reach  an  assessment  of  damages  by  adding  the  amount  individual  jurors 
think  ought  to  be  awarded  and  dividing  the  amount  so  obtained  by  the 
number  of  jurors  unless  they  thereafter  believe  from  the  evidence  that 
such  amount  is  warranted  by  the  evidence  and  afterward  agree  upon 
such  amount  as  a  fair  and  just  sum  under  all  the  evidence,  is  erroneous 
as  tending  to  induce  the  jury  to  arrive  at  a  verdict  in  a  manner  pro- 
hibited by  law. 

Action  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Samuel  C.  Stouoh,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1899.  Reversed  and 
remanded.    Opinion  filed  June  14,  1900. 

John  A.  Rose  and  Louis  Boisot,  Jr.,  attorneys  for  appel- 
lant; W.  W.  Gurley,  of  counsel. 

While  a  street  railway  company  has  no  such  exclusive 
right  to  the  use  of  its  track  and  the  ground  covered  by  it, 
as  exists  in  the  case  of  an  ordinary  railroad  company,  and 
is  only  entitled  to  use  it  in  common  with  others  traveling 
on  the  highways,  yet  its  right  is  superior  to  that  of  all  other 
persons.  23  Amer.  &  Eng.  Ency.  of  Law,  990;  Booth  on 
Street  Railways,  Sec.  303;  Beach  on  Contributory  Negli- 
gence (3d  Ed.),  Sec.  288a;  Thompson  v.  Buffalo  Ry.  Co.,  145 
N.  Y.  196. 

Private  vehicles  have  not  a  right  to  the  use  of  the 
tracks  equal  to  that  of  a  street  car  company,  but  a  street 
car  company  has  a  paramount,  though  not  an  exclusive 
right  to  that  portion  of  the  highway  between  crossings 
which  is  taken  up  by  its  tracks.  Rosenblatt  v.  Brooklyn 
Heights  R.  Co.,  50  N.  Y.  Supp.  333;  Fiewelling  v.  Lewis- 
ton  &  A.  H.  R.  Co.,  89  Me.  585;  36  Atl.  Rep.  1056;  Fenton 
v.  Second  Ave.  R.  Co.,  126  N.  Y.  625;  Chicago  W.  D.  Ry. 
Co.  v.  Bert,  69  111.  388;  Warner  v.  People's  St.  Ry.  Co.,  lil 
Pa.  St.,  615,  619;  21  Atl.  Rep.  737. 

John  F.  Waters,  attorney  for  appellee. 

*'  A  cable  railway  company  operating  dangerous  ma- 
chinery on  and  along  the  public  streets  of  the  city,  must 
know  and  in  law  is  bound  to  know,  that  men,  women  and 
children  have  an  equal  right  to  the  use  of  the  highway  and 
will  be  upon  it,  and  it  is  the  duty  of  the  company's  servants 
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to  be  on  the  lookout  and  to  take  all  reasonable  measures  to 
avoid  injuries  to  persons  on  the  streets."  And  this  opinion 
is  quoted  and  approved  of  in  Cambies  v.  Third  Avenue  R. 
R.  Co.,  48  K  Y.  St.  Rep.  109;  Winters  v.  K.  C.  Cable  Rail- 
road Company,  40  A.  &  E.  Railroad  Cases,  261;  99  Mo.  509. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee 
and  against  appellant  for  the  sum  of  $5,500.  A  verdict  was 
rendered  in  favor  of  appellee  for  $8,500,  and  on  motion  for 
a  new  trial  by  appellant,  appellee  remitted  $3,000.  The 
suit  was  to  recover  damages  for  injuries  to  appellee's  per- 
son resulting  from  a  collision  between  a  street  car  of  appel- 
lant and  a  wagon  in  which  appellee  was  riding.  Appellee 
was  thrown  from  the  wagon  by  the  collision,  and  claims 
that  the  collision  was  due  solely  to  the  negligence  of  appel- 
lant's servants.  Appellant's  counsel  object  to  certain  rul- 
ings of  the  court  on  evidence,  and  to  the  giving  and  refusal 
of  instructions. 

The  accident  occurred  October  6,  1892.  At  the  time  of 
the  accident  appellee  was  removed  to  his  residence  where  he 
remained  three  or  four  days,  when  by  the  advice  of  his 
physician  he  \vas  removed  to  a  hospital.  He  remained  in 
the  hospital  about  three  weeks.  On  the  trial  appellee  was 
permitted  to  prove,  over  the  objection  of  appellant's  attor- 
ney, that  his  wife  had  a  miscarriage,  and  this  proof  was 
made  in  such  connection  as  to  probably  impress  the 
jury  with  the  idea  that  the  miscarriage  occurred  immedi- 
ately after  the  accident,  and  on  account  of  it,  while  appellee 
was  at  his  residence,  and  before  his  removal  to  the  hospital. 
Appellee  himself  testified  subsequently  that  his  wife  gave 
birth  to  a  child  about  four  weeks  after  the  accident,  which 
must  have  been  after  he  left  the  hospital.  We  think  the 
evidence  was  calculated  to  influence  the  jury  against  appel- 
lant in  the  assessment  of  damages,  in  the  event  of  a  finding 
for  appellee,  and  that  its  admission  was  erroneous.  Appel- 
lee claims  that  he  is  afflicted  with  hernia  as  a  result  of  the 
accident,  and  it  was  a  contested  question  of  fact  between 
the  parties,  whether  the  hernia  was  caused  by  the  accident. 
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The  accident  happened  October  6,  1892;  the  first  trial  of 
the  cause  occurred  in  December,  1895,  more  than  three 
years  after  the  accident;  the  last  trial,  in  pursuance  of 
which  the  judgment  nowin  question  was  rendered,  occurred 
in  May,  1899.  Appellant's  attorney  called  a  witness,  Dr. 
Tobias,  who  testified  that  he  heard  the  testimony  of  the 
physicians  on  the  former  trial.  He  was  then  asked,  in  sub- 
stance, whether  he  heard  hernia  mentioned  by  any  witness 
at  that  trial,  which  question  the  court,  on  objection  made 
by  appellee's  attorney,  ruled  against.  We  are  of  opinion 
that  the  offered  evidence  was  competent  and  should  have 
been  admitted.  One  of  the  elements  of  damage  strongly 
insisted  on  by  appellee  was  hernia;  there  was  evidence 
strongly  tending  to  prove  that  had  hernia  resulted  from  the 
accident,  it  would  have  developed  and  appellee  would  have 
been  conscious  of  it  prior  to  the  first  trial. 

The  first  and  third  instructions  given  for  appellee  are 
objected  to  on  the  ground  that  they  improperly  define  ordi- 
nary care.    The  first  contains  the  following : 

"  But  the  care  required  of  the  plaintiff  was  ordinary  care, 
that  is,  such  care  as  an  ordinarily  prudent  person,  under  the 
same  circumstances  and  conditions  as  then  surrounded  the 
plaintiff,  would  ordinarily  use  or  adopt."      * 

The  definition  in  the  third  instruction  is  substantially  the 
same.  We  find  no  error  in  either  of  appellee's  instructions 
one  and  three.  C.  &  A.  R.  R.  Co.  v.  Fisher,  141  III.  614, 
624;  W.  C.  St.  R.  R.  Co.  v.  McNulty,  166  lb.  203. 

Objection  is  also  made  to  appellee's  second  instruction, 
which  is  as  follows : 

"  2.  The  court  instructs  the  jury  that  a  cable  railway 
company,  operating  its  cars  on  and  along  the  public  streets 
of  a  city  must  know,  and  in  law  is  bound  to  know,  that 
persons  and  vehicles  have  an  equal  right  to  the  use  of  the 
street,  and  it  is  the  duty  of  the  company's  servants  to 
exercise  ordinary  care  to  take  all  reasonable  measures  to 
avoid  injuries  to  persons  on  the  streets  who  are  themselves 
in  the  exercise  of  ordinary  care  for  their  own  safety." 

The  collision  which  resulted  in  injury  to  appellee  occurred 
while  the  wagon  in  which  he  was,  was  being  driven  diag- 
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onall y  across  appellant's  tracks.  The  foregoing  instruction 
is  inaccurate,  and  as  we  think,  calculated  to  mislead  the  jury. 
The  right  of  way  of  a  street  railroad  company  along  its 
tracks  is  so  far  superior  to  that  of  the  general  public,  that 
a  person  driving  on  the  tracks  must  yield  the  right  of  way 
to  the  company's  cars.  This  is  owing  to  the  necessity  of 
the  case.  The  cars  can  not  turn  out.  They  can  run  only 
on  the  tracks.  The  convenience  of  the  traveling  public  also 
requires  that  street  cars  shall  not  be  unnecessarily  impeded 
or  delayed.     C.  W.  Div.  Ry.  Co.  v.  Bert,  69  111.  388. 

Other  authorities  might  be  cited  but  it  is  sufficient  to  say 
that  the  law  on  the  subject  is  well  settled  as  above  stated. 
Appellant's  attorney  requested  the  court  to  give  the  follow- 
ing instruction,  except  so  much  thereof  as  is  in  italics,  but  the 
court  refused  to  give  the  instruction  as  asked  and  modified 
it  by  adding  to  it  the  part  in  italics,  and  gave  it  so  modified: 

"22.  The  jury  should  not  consider  the  question  of  the 
amount  of  the  plaintiffs  damages  until  they  have  deter- 
mined the  questions:  First,  whether  the  plaintiff  was 
guilty  of  any  negligence  or  want  of  reasonable  and  ordi- 
nary care  for  his  own  safety  which  in  any  way  helped  or 
contributed  to  cause  the  accident  which  resulted  in  the 
injuries,  if  any,  herein  complained  of;  and  second,  whether 
the  defendant  was  guilty  of  the  negligence  charged  in  the 
declaration.  And  unless  they  find  "from  the  evidence  that 
the  plaintiff  was  not  guilty  of  any  negligence  or  want  of 
reasonable  and  ordinary  care  for  his  own  safety  which  in 
any  way  helped  or  contributed  to  cause  the  accident  which 
resulted  in  the  injuries,  if  any,  herein  complained  of,  and 
that  the  defendant  was  guilty  of  the  negligence  so  charged, 
the  verdict  must  be  not  guilty.  The  jurors  are  not  to  com- 
promise  between  the  questions  of  liability  and  amount  of 
damages  nor  are  they  to  arrive  at  a  verdict  by  chance. 
And  even  if  they  find  the  defendant  guilty  they 'must  not 
reach  an  assessment  of  damages  by  adding  the  amount  indi- 
vidual jurors  think  ought  to  be  awarded  and  dividing  the 
amount  so  obtained  by  the  number  of  jurors  voting;  unless 
yon  thereafter  believe  from  the  evidence,  that  such  amount  u 
warranted  by  the  evidence  and  thereafter  aqree  upon  such 
amount  as  a  fair  and  just  sum  under  all  the  evidence;  and 
no  juror  should  consent  to  a  verdict  which  does  not  meet 
with  the  approval  of  his  own  judgment  and  conscience,  after 
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due  deliberation  with  his  fellow-jurors,  and  fairly  consider- 
ing all  the  evidence  admitted  by  the  court  and  "the  law  as 
given  in  the  instructions  of  the  court." 

We  think  it  clear  that  the  giving  of  this  instruction,  as 
modified,  was  erroneous.  The  tendency  of  the  instruction 
was  to  induce  the  jury  to  arrive  at  a  verdict  in  the  manner 
censured  by  the  express  words  of  the  instruction,  provided 
that,  on  subsequently  conferring  together,  they  could  con- 
clude that  the  verdict  arrived  at  in  the  prohibited  manner 
was  fair  and  just.  The  instruction  is  a  dangerous  one,  and  to 
hold  that  the  giving  it  is  not  reversible  error  would  be  a 
dangerous  precedent. 

In  I.  C.  K.  R.  Co.  v.  Able,  59  111.  131,  the  court  say: 

"It  appears,  bv  the  affidavit  of  the  officer  having  in 
charge  trie  jury,  that  after  agreeing  to  find  for  the  plaintiff, 
they  differed  widely  as  to  the  amount  of  damages,  and  it 
was  then  agreed  that  each  juror  should  privately  write  upon 
a  slip  of  paper  the  amount  of  damages  to  which  he  thought 
the  plaintiff  entitled,  and  place  the  slip  in  a  hat;  that  the 
amounts  should  then  be  added  together,  and  their  sum, 
divided  by  twelve,  should  be  the  verdict.  This  was  done, 
and  a  verdict  returned  accordingly.  It  is  true,  a  juror 
swears  that  there  was  considerable  consultation  after  this 
was  done,  and  that  each  juror  agreed  upon  the  result  thus 
reached,  as  his  verdict,  lie  does  not,  however,  deny  that 
an  agreement  was  made,  such  as  is  stated  in  the  officer's 
affidavit,  and  we  can  not  doubt  it  was  that  agreement  which 
controlled  the  amount  of  the  damages.  The  rule  upon  this 
matter  is  well  settled.  It  is,  that  while  jurors  may  resort 
to  a  process  of  this  sort  as  a  mere  experiment,  and  for  the 
purpose  of  ascertaining  how  nearly  tne  result  may  suit  the 
views  of  the  different  -jurors,  yet  a  preliminary  agreement 
that  such  a  result  shall  be  the  verdict  will  vitfate  a  verdict 
found  under  and  by  virtue  of  such  an  agreement.  Dunn 
v.  Hall,  8  Blackf.  (Ind.)  32;  Dana  v.  Tucker,  4  Johns.  (N.  Y.) 
437;  Harvey  v.  Rickett,  15  Johns.  (N.  Y.)  87.  This  rule  is 
so  reasonable  as  to  need  no  comment." 

The  sole  answer  of  appellee's  counsel  to  the  objection  to 
the  last  instruction  is  "  that  the  conservative  amount  of  the 
verdict,  under  the  evidence  and  facts  in  this  case,  gives 
ample  assurance  that  this  was  not  a  quotient  verdict." 
After  a  careful  reading  of  the  evidence  we  can  not  concur 
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in  this  view.  The  trial  court  required  a  remittitur  of  $3,<M)U 
evidently  thinking  the  verdict  excessive. 

We  find  no  reversible  error  in  the  refusal  of  appellant's 
instructions  27  and  39,  or  either  of  them. 

We  are  of  opinion  that  the  giving  of  appellant's  instruc- 
tion 22  as  modified  by  the  court  is,  of  itself,  sufficient  ground 
for  reversal  of  the  judgment,  and  because  of  the  error  in 
that  respect  the  judgment  will  be  reversed  and  the  cause 
remanded. 
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1 .  Negligence—  What  is  Not  Negligence  per  sc.  —The  fact  that  a  boy- 
twelve  years  of  age  was  riding  upon  that  part  of  a  loaded  brick-wagon 
which  projected  some  fourteen  inches  beyond  the  tail-board,  does  not 
of  itself  establish  such  contributory  negligence  as  bars  a  recovery  for 
injuries  received  while  in  such  position,  from  a  wagon  coming  up  in 
the  rear. 

2.  Same— A  Question  of  Fact— It  is  not  for  the  court  to  direct  the 
jury  as  to  what  facts  do  or  do  not  constitute  negligence  but  it  is  for  the 
jury  under  all  the  evidence  in  the  case  to  determine  whether  the  con- 
duct of  a  party  was  or  was  not  negligent. 

8.  Excessive  Damages — Where  $1476  is  Not— A  newsboy,  twelve 
years  of  ajre,  while  riding  upon  the  rear  end  of  a  loaded  wagon  was 
6truck  by  the  tongue  of  another  wagon  coming  up  from  the  rear.  His 
leg  was  cut  open  and  seventeen  stitches  were  taken  in  sewing  up  the 
wound;  he  was  upon  crutches  for  six  weeks  after  the  injury  and  unable 
to  work  for  more  than  three  months.  There  was  evidence  from  which 
the  jury  might  have  reasonably  concluded  that  the  injury  was  perma- 
nent and  would  occasion  some  degree  of  incapacity  for  labor  after  the 
boy  reached  the  a*e  of  twenty-one,  if  he  lived  to  that  time.  It  teas 
held  that  a  recovery  for  $1,475  was  not  excessive. 

Action  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  A.  Bishop,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed 
June  14,  1900. 

Statement. — This  suit  was  brought  by  appellee  to 
recover  for  personal  injury  sustained,  as  is  alleged,  through 
negligence  of  appellant. 

Appellee  was  a  newsboy,  about  twelve  years  of  age  at 
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the  time  of  the  injury.  He  was  riding  from  his  home 
toward  the  center  of  the  city  upon  the  rear  end  of  a  loaded 
brick-wagon.  He  stood  upon  the  flooring  of  the  wagon, 
which  projected  some  fourteen  inches  beyond  the  tail-board, 
and  was  facing  the  tail-board  and  holding  on  to  it,  when 
injured.  A  team  and  wagon  driven  by  an  employe  of  ap- 
pellant was  following  immediately  behind  the  brick-wagon. 
Wagons  preceded  and  followed  them.  When  proceeding 
along  Halsted  street,  and  about  100  feet  from  a  street  cross- 
ing, the  pole  of  appellant's  wagon  came  into  contact  with 
the  brick-wagon  upon  which  appellee  was  riding,  struck  the 
leg  of  appellee,  pinned  it  against  the  tail-board  of  the  brick 
wagon,  and  caused  the  injury  here  complained  of.  The  cut 
or  laceration  of  the  leg  extended  in  to  the  bone,  and  was 
of  such  extent  that  it  required  some  seventeen  stitches  to 
close  the  wound.  The  boy  was  confined  to  the  county  hos- 
pital from  Friday  until  Wednesday;  walked  upon  crutches 
for  about  six  weeks;  was  lame  for  some  weeks  thereafter; 
was  not  able  to  resume  his  work  for  some  three  months; 
testified  that  he  is  still  troubled  with  the  leg;  that  if  he 
walks  far  it  "hurts  much; '*  that  it  has  been  so  ever  since 
the  injury;  and  that  it  does  not  seem  to  be  getting  better 
in  that  respect. 

The  theory  of  defense  was  that  the  brick-wagon  upon 
which  appellee  was  riding  suddenly  backed  up,  so  as  to  bring 
the  appellee's  leg  in  contact  with  the  pole  of  appellant's 
wagon,  and  without  fault  of  appellant's  driver. 

The  theory  of  appellee  was  that  the  brick-wagon  was 
stopped  and  was  standing  still  when  the  driver  of  appellant's 
wagon  negligently  proceeded  until  the  pole  of  the  wagon 
struck  appellee. 

There  was  a  conflict  in  the  evidence,  a  part  of  it  support- 
ing the  theory  of  the  appellant  and  part  supporting  the 
theory  of  appellee. 

The  jury  returned  a  verdict  for  appellee,  and  assessed  his 
damages  at  $1,475. 

From  judgment  upon  that  verdict  this  appeal  is  prose- 
cuted. 

Vol.  LXXXIX  14 
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Kerr  &  Bare,  attorney  for  appellant. 

John  F.  Waters,  attorney  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

It  is  contended  by  counsel  for  appellant  that  the  fact 
that  the  boy  was  riding  upon  that  part  of  the  brick-wagon 
which  projected  some  fourteen  inches  beyond  the  tail-board, 
of  itself  festablishes  such  contributory  negligence  as  bars  a 
recovery.  We  are  of  opinion  that  this  contention  can  not 
be  sustained.  Whatever  the  rule  may  be  in  other  jurisdic- 
tions, we  are  of  opinion  that  in  Illinois  such  action  by  the 
boy  can  not  be  held  to  constitute  jP0r  ae  negligence. 

In  N.  C.  St.  R.  R.  Co.  v.  Baur,  79  111.  App.  121,  affirmed 
in  179  111.  126,  it  was  held  that  when  a  passenger  had  left 
his  seat  within  a  street  car  and  was  riding  upon  the  rear 
platform  of  the  car  when  injured,  such  conduct  did  not  per 
se  constitute  negligence  upon  his  part.  See,  also,  Kean  v. 
W.  C.  St.  R.  R.  Co.,  75  111  App.  38. 

And  in  Gibbons  v.  Vanderhoogt,  75  111.  App.  106,  it  was 
held  that  the  fact  that  the  plaintiff,  a  boy  of  fourteen  years, 
had  seated  himself  on  the  rear  end  oi  a  wagon,  directly 
in  front  of  another  wagon  following  it,  and  was  so  riding 
when  injured,  did  not  copstitute  negligence  per  ae.  We 
are  of  opinion  that  it  was  properly  submitted  to  the  jury 
as  a  question  of  fact  as  to  whether,  in  view  of  all  the  evi- 
dence, the  appellee  was  here  guilty  of  any  contributory 
negligence.  The  general  verdict  and  the  special  finding 
that  appellee  was  not  guilty  of  such  negligence  are  not 
unsupported  by  the^evidence  nor  manifestly  against  the 
weight  of  the  evidence.  Nor  can  we  say  that  a  preponder- 
ance of  the  evidence  is  lacking  to  support  the  theory  of 
recovery,  viz.,  that  the  wagon  of  appellant  was  negligently 
moved  against  the  brick-wagon.  There  was  evidence 
presented  by  appellee  to  the  effect  that  the  injury  was 
caused  by  the  backing  up  of  the  brick-wagon,  whereby  it 
was  brought  in  contact  with  the  pole  of  appellant's  wagon. 
After  a  careful  consideration  of  all  the  evidence,  we  are  of 
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opinion  that  the  special  findings  of  the  jury  are  warranted. 
They  are  as  follows : 

14  First.  Was  the  plaintiff  at  the  time  of  the  injury  in 
question  in  the  exercise  of  ordinary  care  and  caution  ?    Yes. 

Second.  Was  the  driver  of  the  defendant's  wagon  neg- 
ligent in  his  management  of  his  team  and  wagon  ?     Yes. 

Fourth.  Could  injury  to  the  plaintiff  have  been  avoided 
by  exercise  of  ordinary  care  and  prudence  on  the  part  of 
the  driver  of  the  defendant's  wagon  ?    Yes. 

Fifth.  Had  the  team  which  drew  the  defendant's  wagon 
been  brought  to  a  stop  before  the  collision  which  caused 
the  injury  to  the  plaintiff  ?    No. 

Sixth.  Was  the  collision  caused  by  the  backing  of  the 
brick  wagon  moving  toward  the  south  ?    No." 

These  findings,  so  far  as  they  relate  to  ultimate  facts,  are 
conclusive  of  a  right  of  recovery. 

We  have,  then,  only  to  look  to  questions  of  procedure. 
The  only  complaints  as  to  procedure  relate  to  the  instruc- 
tions to  the  jury. 

The  first  of  the  instructions  tendered  by  appellant,  refused 
by  the  court,  after  presenting  a  hypothesis  as  to  the  teams 
traveling  in  the  car  track,  some  in  front  of  the  brick  wagon 
and  others  behind  appellant's  wagon, contains  the  following: 

"Then  the  jury  are  instructed  that  the  mere  fact  that  the 
wagon  of  the  defendant  was  proceeding  at  a  distance  of  not 
more  than  five  or  six  feet  from  the  brick  wagon,  is  not  of 
itself  evidence  of  negligence  on  the  part  of  the  defendant 
company." 

This  instruction  was  properly  refused.  It  was  not  for 
the  court  to  direct  the  jury  as  to  what  facts  did  or  did  not 
constitute  negligence,  nor  to  single  out  particular  facts  and 
instruct  that  they  alone  did  not  constitute  negligence;  but 
it  was  for  the  jury,  under  all  the  evidence  in  the  case,  in- 
cluding evidence  that  the  driver  of  appellant's  wagon  was 
driving  rapidly  and  whipping  his  horses,  to  determine 
whether  the  conduct  of  appellant's  driver  was  negligent. 

The  only  other  instruction  refused  was  sufficiently  in- 
cluded, so  far  as  it  was  correct  and  proper  to  be  given,  in  the 
second  of  the  instructions  given  at  the  request  of  appellant. 

The  following  instruction  was  given  at  the  request  of  ap- 
pellee, and  the  giving  of  it  is  assigned  as  error  by  appellant: 
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"  If  you  believe  and  find  from  the  evidence  that  plaintiff 
was  exercising  ordinary  care  for  a  boy  of  his  age  and  that 
the  wagon  of  defendant  which  struck  plaintiff  could  have 
been  stopped  by  the  driver  of  the  defendant  in  charge  of 
the  wagon,  by  the  exercise  of  ordinary  care  on  his  part,  in 
time  to  prevent  injuring  the  plaintiff  after  he  (the  driver) 
became  aware,  or  might  have  become  aware  (by  the  exer- 
cise of  ordinary  care),  of  plaintiffs  imminent  danger  of 
being  struck  by  said  wagon,  then  you  should  find  the  defend- 
ant guilty." 

The  only  complaint  made  as  to  this  instruction  is,  that  it 
does  not  qualify  the  language,  "  a  boy  of  his  age,"  by  adding 
the  further  words,  "  and  capacity  and  experience."  We 
think  that  the  jury  could  scarcely  have  been  misled  by 
this  instruction  in  the  respect  indicated,  when  it  is  consid- 
ered in  connection  with  the  second  instruction  given  at  the 
request  of  appellant,  which  is  as  follows  : 

"  If  the  jury  believe  from  the  evidence  in  this  case  that 
the  plaintiff  at  the  time  of  the  injury  complained  of,  had 
sufficient  age  and  sufficient  intelligence  and  experience  to 
properly  comprehend  and  understand  the  risks  ne  took  in 
jumping  into  the  rear  end  of  a  passing  wagon  and  thus 
remaining;  and  riding,  then  you  are  instructed  that  the  law 
charges  him  with  the  same  responsibility  for  his  conduct 
as  if  ne  were  of  full  s^e,  and  that  want  of  ordinary  care  on 
the  part  of  the  plaintra,  if  shown  by  the  evidence,  would  be 
a  complete  defense  to  his  suit,  the  same  as  if  he  were  of  full 
age." 

In  the  fourth  instruction  given  at  request  of  appellee, 
among  elements  of  damage  for  which  recovery  might  be 
had,  there  was  included  the  following : 

"  Any  loss  of  time  and  inability  to  work  and  earn  a  live- 
lihood for  himself  after  he  attains  the  age  of  twenty-one 
years,  if  any,  which  the  jury  may  believe  from  the  evidence 
lie  will  sustain  on  account  of  such  injuries." 

It  is  argued  that  there  was  no  evidence  in  the  case  upon 
which  the  jury  could  reasonably  base  a  belief  that  there 
would  be  any  such  loss  of  time  or  inability  after  the  appel- 
lee attained  his  majority.  It  is  true  that  no  medical 
expert  testified  that  the  injury  to  appellee  was  a  perma- 
nent injury,  nor  that  it  would  be  likely  to  continue  to  affect 
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appellee  for  any  specified  length  of  time.  Nevertheless, 
the  jury  might,  from  the  evidence  in  the  case,  have  properly 
concluded  that  the  injury  was  a  permanent  one,  or  that  it 
would  continue  to  cause  loss  of  time  and  inability  to  work 
after  appellee  had  attained  his  majority. 

Appellee  testified  that  the  leg  was  cut  open  to  the  bone; 
that  seventeen  stitches  were  taken  in  sewing  up  the  wound; 
that  he  was  upon  crutches  for  six  weeks  after  the  injury, 
and  was  not  able  to  go  to  work  for  more  than  three 
months.  He  also  testified  that  at  the  time  of  the  trial  the 
leg  still  troubled  him  when  he  walked  "  far;  "  that  he  then 
was  obliged  to  sit  down  and  rest,  and  that  it  did  not  seem 
to  be  getting  better  in  that  respect.  Another  witness  tes- 
tified that  "the  leg  was  split  open  about  four  or  six  inches, 
gashed  to  the  bone,"  etc.  The  injured  limb  was  exhibited 
to  the  jury. 

Wo  can  not  say  that  the  jury  might  not  from  this  evi- 
dence have  reasonably  .concluded  that  the  injury  was  per- 
manent and  would  occasion  some  degree  of  incapacity  for 
labor  after  appellee  reached  the  age  of  twenty-one,  if  he 
lived  to  that  time. 

Upon  like  grounds  we  must  decline  to  hold  that  the  ver- 
dict is  excessive  in  amount.  , 

There  was  evidence  presented  by  appellant  upon  the  extent 
of  the  injury,  but  it  was  unworthy  of  credit,  and  was 
apparently  rejected  by  the  jury.  Kyas,  who  testified  in 
direct  that  the  wound  was  about  the  size  of  a  silver  dollar, 
was  obliged  to  admit  upon  cross-examination  that  the  scar 
which  it  left  was  as  large  as  five  silver  dollars. 

A  physician  who  had  attended  the  boy  at  a  drug  store, 
immediately  after  the  injury  and  before  he  was  removed  to 
the  county  hospital,  testified  that  the  injury  was  slight  and 
would  leave  no  scar,  and  when  the  scar  was  exhibited  to 
him,  declared  that  it  was  not  the  same  injury  which  he  had 
treated.  Evidently  the  jury  wholly  discredited  his  knowl- 
edge of  the  matter. 

We  find  nothing  in  the  record  which  would  warrant  us 
in  disturbing  the  judgment. 

The  judgment  is  affirmed. 
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ai9i^290,  Joseph  Salomon  et  al.  v.  The  People,  etc.,  for  the  use 
'«S~13  of  Je88e  Ho,dom>  Adm- 

Janfta  ISO  *•  Administrators— 4ppotnrroent  o/,  Not  to  be  Attacked  Collaterally. 
— It  is  settled  by  the  decision*  of  this  State  that  the  validity  of  the 
appointment  of  an  administrator  can  not  be  attacked  collaterally. 

3.  Same— Liability  of  Sureties  on  Administrator's  Bonds. — Sureties 
on  an  administrator's  bond  are  not  liable  for  the  twenty  per  cent  pen- 
alty imposed  by  section  17  of  chapter  8,  R.  S.,  entitled  "Administration 
of  Estates. w  The  measure  of  their  liability  is  fixed  by  the  terms  of  the 
bond  signed  by  them  and  can  not  be  enlarged  or  varied  by  judicial  con- 
struction. 

8.  Statutes— Construction  of  Sec.  17,  Chap.  3  R.  &— Section  17  of 
chapter  8  R.  S. ,  entitled ' '  Administration  of  Estates/1  in  so  far  as  it  imposes 
penalties,  is  to  be  strictly  construed.  It  can  not  be  extended  so  as  to 
embrace  persons  and  things  not  within  its  ordinarily  accepted  meaning. 

4.  Sureties—  On  Administrator's  Bonds.—  Where  an  administrator's 
bond  binds  the  obligors  for  the  delivery  only  of  such  property  as  may 
have  come  into  the  possession  of  the  administrator,  it  is  not  to  be  con- 
strued as  applying  to  the  delivery  of  such  property  as  has  never  come 
into  his  possession. 

Debt,  on  an  administrator's  bond.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1899.  Affirmed  on  remittitur.  Opinion 
filed  June  14,  1900. 

Statement  by  the  Court. — This  is  an  appeal  from  a  judg- 
ment of  the  Circuit  Court  rendered  in  an  action  of  debt  by 
appellee  against  Joseph  Salomon,  administrator  to  collect 
of  the  estate  of  George  Wincox,  deceased,  and  Michael  C. 
McDonald  and  Moses  Salomon,  his  sureties,  on  the  bond  of 
Joseph  Salomon,  as  such  administrator.  The  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  appellee  for  $60,000 
debt  and  $27,309  assessed  as  damages,  and  judgment  was 
rendered  on  the  verdict. 

December  1,  1894,  the  Probate  Court,  by  consent  of  all 
parties  interested,  made  an  order  appointing  Joseph  Salo- 
mon administrator  to  collect,  as  successor  of  Albert  Ellinger, 
administrator  to  collect,  resigned,  on  his  filing  bond  in  the 
penalty  of  $60,000,  with  Moses  Salomon  and  Michael  C. 
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McDonald  as  sureties.  Joseph  Salomon  accepted  the 
appointment,  and  December  1,  1894,  filed  the  bond  sued  on, 
which  is  as  follows : 

44  Know  all  men  by  these  presents,  that  we,  Joseph  Salo- 
mon, Michael  C.  McDonald  and  Moses  Salomon,  of  the 
County  of  Cook  and  State  of  Illinois,  are  held  and  firmly 
bound  unto  the  people  of  the  State  of  Illiuois,  in  the  penal 
sum  of  sixty  thousand  dollars  ($60,000),  current  money  of 
the  United  States,  for  the  payment  of  which  well  and  truly 
to  be  made  and  performed,  we  bind  ourselves,  our  heirs, 
executors  and  administrators  jointly,  severally  and  firmly 
by  these  presents. 

"  Witness  our  hands  and  seals  this  thirtieth  day  of  Novem- 
ber, A.  D.  1S94. 

The  condition  of  the  above  obligation  is  such,  that  if  the 
above  bounden  Joseph  Salomon  shall  well  and  honestly  dis- 
charge the  duties  appertaining  to  his  appointment  as  admin- 
istrator de  boni*  non  to  collect  of  the  estate  of  George 
Wincox,  late  of  the  county  of  Cook,  deceased,  shall  make 
or  cause  to  be  made,  a  true  and  perfect  inventory  of  all 
such  goods,  chattels,  debts  and  credits  of  the  said  deceased 
as  shall  come  to  his  possession  or  knowledge,  and  the  same, 
in  due  form,  return  to  the  Probate  Court  of  said  Cook 
County,  and  shall  also  deliver  to  the  person  or  persons 
authorized  by  the  said  Probate  Court  as  executors  or  admin- 
istrators to  receive  the  same,  all  such  goods,  chattels  and 
personal  estate  as  shall  come  to  his  possession  as  aforesaid, 
and  shall,  in  general,  perform  such  other  duties  as  shall  be 
required  of  him  by  law,  then  the  above  obligation  to  be 
void.  Otherwise  to  remain  in  full  force  and  virtue. 
Joseph  Salomon  [Seal],  F.  T.  K. 

Residence,  767  JacksOn  Boulevard. 

$60,000. 
Michael  C.  McDonald  [Seal],  F.  T.  K. 
Residence,  308  Ashland  Boulevard. 

$40,000. 
Moses  Salomon  [Seal],  F.  T.  K. 

Residence,  767  Jackson  Boulevard. 
Approved  in  open  court,  December  1,  1894. 

Eohlsaat, 
Probate  Judge  of  Cook  County,  111. 
[OK.    N.J.S.]" 

Joseph  Salomon  qualified  by  taking  the  statutory  oath 
and  the  bond  was  duly  acknowledged  by  the  obligors. 
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February  5,  1897,  on  petition  of  Annie  M.  Smith,  who 
claimed  to  be  a  sister  of  George  Wincox,  deceased,  by 
agreement  in  open  court  of  the  several  parties  in  interest, 
represented  by  their  attorneys,  respectively,  an  order  was 
entered  appointing  the  Equitable  Trust  Company  adminis- 
trator of  the  estate,  upon  its  filing  its  written  acceptance 
of  the  appointment,  and  reserving  for  future  consideration 
the  question  of  the  accounting  of  Joseph  Salomon  as  admin- 
istrator to  collect. 

It  appears  from  evidence  offered  by  appellants,  but  ex- 
cluded by  the  court,  that,  February  8,  1897,  the  Equitable 
Trust  Company  presented  to  the  court  and  filed  its  written 
acceptance  of  the  appointment,  and  that  the  court  ordered 
letters  to  issue  to  it,  but  there  is  nothing  in  the  record  to 
show  the  issue  of  letters,  or  that  the  company  ever  qualified 
us  administrator. 

February  11,  1897,  Jennie  Wincox,  claiming  to  be  the 
widow,  and  Sadie  Applegren  and  Annie  H.  Smith,  claim- 
ing to  be  the  sisters  of  George  Wincox,  deceased,  appear- 
ing by  their  attorneys,  an  order  was  made  vacating  the 
order  of  February  5,  1897,  appointing  the  Equitable  Trust 
Company  administrator,  and  appointing  Jesse  Holdom 
administrator.  The  order  recites  that  the  appointment  of 
Holdom  was  made  by  the  court  "on  its  own  motion." 
Also,  on  February  11, 1897,  Jesse  Holdom  filed  his  bond  as 
administrator  in  the  penalty  of  $60,000,  as  required  by  the 
order  appointing  him,  with  George  G.  Newbury  and  John 
C.  Br}7an  as  sureties,  which  bond  was  approved  by  the 
court,  and  thereupon  Jesse  Holdom  qualified,  as  required 
by  the  statute. 

The  order  of  February  11,  1897,  contained  the  following: 

"  And  it  is  further  ordered  by  the  court  that  Joseph 
Salomon,  administrator  to  collect  of  the  estate  of  George 
Wincox,  deceased,  settle  his  final  account  with  said  estate 
within  ten  days  from  this  date." 

February  11,  1897,  letters  of  administration  were  issued 
to  Jesse  Holdom  in  accordance  with  the  order  of  that 
date. 
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March  4,  1807,  an  account  was  filed  by  Joseph  Salomon, 
in  which  he  charged  himself  as  administrator,  etc.,  with 
receipts  amounting  to  the  sum  of  $29,857.02,  and  credited 
himself  with  disbursements  amounting  to  $5,030.65,  and 
charging  himself  with  a  balance  of  $24,826.37.  The  ac- 
count is  signed  by  Joseph  Salomon  and  verified  by  his 
affidavit. 

January  2S,  1898,  the  following  order  was  made  by  the 
Probate  Court : 

"  This  cause  having  come  on  to  be  heard  upon  the  objec- 
tions filed  to  the  final  account  of  Joseph  Salomon,  admin- 
istrator to  collect  de  bonis  non  of  said  estate,  said  Joseph 
Salomon  appsaring  by  Simeon  P.  Shope,  his  attorney, 
Bulkley,  Gray  &  More  appearing  for  certain  of  the  heirs 
of  said  deceased,  and  Jesse  Holdom,  administrator  in  due 
course  of  said  estate,  appearing  in  his  own  proper  person, 
Moses  Salomon,  one  of  the  sureties  on  the  official  bond  of 
said  Joseph  Salomon,  as  such  administrator,  being  present 
in  court  pursuant  to  notice  given,  notice  of  the  Rearing 
upon  said  objections  having  been  given  to  Michael  C. 
McDonald,  the  other  of  the  sureties  upon  the  official  bond 
of  said  Joseph  Salomon,  and  the  court  having  examined 
the  records  of  this  court  pertaining  to  said  estate,  together 
with  oral  evidence  of  sundry  witnesses  sworn  and  examined 
in  open  court,  among  whom  was  one  Moses  Salomon,  a 
brother  of  Joseph  Salomon,  and  formerly  his  attorney  in 
said  estate,  and  the  court  finding  upon  an  inspection  of  the 
records  that  Albert  Ellinger,  the  first  administrator  to  col- 
lect of  said  estate,  had  not  filed  his  final  account  and  been 
formally  discharged,  and  from  the  testimony  of  said  Moses 
Salomon  that  the  note  for  twenty  thousand  dollars 
($20,000),  and  the  five  coupons  aggregating  three  thousand 
dollars  ($3,000)  set  forth  in  said  final  account  of  said  Joseph 
Salomon  have  all  been  paid,  and  that  said  Joseph  Salomon 
is  chargeable  with  the  said  sum  of  twenty-three  thousand 
dollars  ($23,000)  as  money,  and  it  appearing  from  said  final 
account  and  said  evidence  of  said  Moses  Salomon  that  there 
is  from  the  items  of  said  account  due  from  said  Joseph 
Salomon,  as  administrator  to  collect  as  aforesaid,  the  sum 
of  twenty-four  thousand  and  eight  hundred  and  twenty-six 
and  thirty-seven  one-hundredths  dollars  ($24,826.37),  and 
that  no  final  order  on  said  account  can  be  entered  herein 
until  said  Albert  Ellinger  files  his  final  account  herein  as 
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former  administrator  to  collect,  which  he  has  heretofore 
been  ordered  to  do  by  the  court, 

u  It  is  therefore  ordered  that  the  said  Joseph  Salomon, 
as  such  administrator  to  collect,  etc.,  pay  over  unto  said 
Jesse  Holdom,  administrator  of  the  estate  of  said  George 
Wincox,  deceased,  upon  demand,  the  said  sum  of  twenty- 
four  thousand  and  eight  hundred  twenty-six  and  thirty- 
seven  onehundredths  dollars  ($24,826.37),  so  appearing  from 
the  final  account  of  said  Joseph  Salomon  to  be  due  from 
him  to  said  estate,  and  that  the  further  hearing  upon  the 
objections  filed  to  said  final  account  be,  and  the  same  is, 
hereby  continued  and  adjourned  until  February  9,  A.  D. 
1898,  at  the  hour  of  two  o'clock  in  the  afternoon  of  said 
day,  or  as  soon  thereafter  as  the  court  can  conveniently 
hear  the  same. 

"And  thereupon  said  administrator  to  collect  de  bonis 
iion,  by  his  attorney,  prayed  an  appeal  from  said  order  to 
the  Circuit  Court  of  Cook  County,  Illinois,  which  appeal  is 
hereby  denied." 

Jesse  Holdom  testified  that,  March  4,  1S97,  when  Joseph 
Salomon  filed  his  account,  he,  personally,  made  a  demand 
on  him,  Salomon,  for  $24,826.37,  the  amount  appearing  to 
be  due  by  the  account,  and  also  that  March  21, 1898,  at  the 
office  of  the  Architectural  Iron  Works  in  New  York  City, 
he  made,  personally,  a  demand  on  him  for  the  same  amount 
and  left  with  him  a  copy  of  the  order  of  the  Probate 
Court. 

Appellants  read  in  evidence  a  part  of  an  affidavit  of  Moses 
Salomon,  which  apparently  was  made  in  support  of  a 
motion  for  a  continuance,  which  part  of  the  affidavit  is  as 
-follows : 

"  And  affiant  further  states  that  Joseph  Salomon  is  the 
principal  defendant  herein,  and  a  material  and  necessary 
witness  to  the  defense  of  said  cause;  that  among  other 
things,  the  said  Joseph  Salomon  will  testify,  if  he  were 
here  present  at  the  trial  of  said  cause,  that  at  no  time  was 
any  demand,  of  any  kind  or  nature,  made  upon  him  for  the 
turning  over  of  any  money  or  property  (or)  that  he  has 
refused  or  neglected  to  turn  over  any  money  or  property 
required  so  to  be  done  by  him." 

The  word  "  or  "  in  parenthesis,  supra,  is  in  the  abstract, 
but  not  in  the  record. 
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The  record  contains  other  proceedings  in  the  Probate 
Court,  which,  in  the  view  we  take  of  the  case,  we  do  not 
deem  it  necessary  to  refer  to  in  this  statement 

Robin  S.  Mott,  F.  L.  Brooks,  F.  A.  Whitney  and  A.  B. 
Jenks,  attorneys  for  appellants. 

Bulklbt,  Gray  &  More,  attorneys  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  original  declaration,  filed  May  2, 1898,  contained  one 
count.  An  additional  count  was  filed  March  21, 1899.  The 
breach  of  the  bond  assigned  in  each  count  is  substantially 
the  same,  viz.,  the  neglect  and  refusal  of  Joseph  Salomon, 
on  demand  made  by  Holdom,  to  pay  over  to  the  latter  the 
sum  of  $24,826.37,  ordered  to  be  paid  by  the  former  to  the 
latter  by  the  Probate  Court.  To  the  original  declaration, 
and  also  to  the  additional  count  thereof,  each  of  the  appel- 
lants filed  several  pleas,  none  of  which  it  is  necessary  to 
notice  except  so  far  as  rulings  thereon  by  the  court  are 
called  in  question. 

June  21,  1898,  Moses  Salomon  filed  a  plea  to  the  original 
declaration,  averring,  in  substance,  that  all  of  the  personal 
estate  of  the  deceased  amounted  to  $29,857.02;  that  Janu- 
ary 28,  1898,  the  Probate  Court  found  that  of  said  amount 
the  sum  of  $24,826.37  was  due  from  said  Joseph  Salomon, 
and  directed  the  sum  to  be  paid  to  Jesse  Holdom;  that 
$5,030.65,  the  difference  between  said  amounts,  was  claimed 
by  Joseph  Salomon  as  a  credit  on  account  of  disbursements 
made  by  him,  which  last  amount  the  court  reserved  for 
future  hearing  and  determination;  that  February  9,  189S, 
the  court  refused  to  allow  $4,715  of  said  amount  as  a  credit 
to  Joseph  Salomon,  and  charged  the  same  against  him,  to- 
gether with  the  further  sum  of  $1,477.06  as  interest  on  the 
aggregate  amount,  and  ordered  the  said  Joseph  Salomon  to 
pay,  forthwith,  the  aggregate  of  said  sums,  to  wit,  $6,192.06, 
to  Jesse  Holdom,  administrator  of  the  said  George  Wincox, 
deceased;  that  thereupon,  Joseph  Salomon  prayed  an  appeal 
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from  said  order  of  February  9,  1898,  refusing  to  allow  him 
said  sum  of  $4,715  as  a  credit,  and  in  charging  the  same  to 
him  with  interest,  and  ordering  the  sum  of  $6,192.06  to  be 
paid  to  Jesse  Holdom,  which  appeal  was  allowed,  perfected, 
and  is  pending  in  the  Circuit  Court  of  Cook  County;  that, 
by  reason  of  the  foregoing,  it  has  not  been  adjudicated  and 
determined  what  constitutes  all  the  goods,  chattels  and  per- 
sonal estate  of  George  Wincox,  deceased,  that  come  to  the 
hands  or  possession  of  Joseph  Salomon,  administrator,  etc., 
arid  that  until  such  adjudication,  said  Joseph  Salomon  can 
not  deliver  up  to  the  person  authorized  by  the  Probate 
Court  as  executor  or  administrator  to  receive  the  same,  all 
such  goods,  chattels  and  personal  estate  as  shall  have  come 
to  his  possession,  etc.  The  plea  commences  and  concludes 
as  a  plea  in  abatement,  and  is  verified. 

The  appellants,  Messrs.  Salomon  and  Michael  C.  McDonald, 
each  filed  a  plea  in  bar  to  the  original  declaration,  and  also 
to  the  additional  count,  in  substance  as  follows : 

That  Jesse  Holdom  is  not,  and  never  was,  the  administra- 
tor of  the  estate  of  George  Wincox,  and  that  the  obligation 
sued  on  was  conditioned  that  the  said  Joseph  Salomon 
should  deliver  to  the  person  authorized  b\T  the  Probate 
Court  as  administrator,  to  receive  all  the  personal  estate 
that  came  into  his  possession;  that  the  deceased,  George 
Wincox,  left  him  surviving  Jennie  Wincox,  his  widow  and 
only  heir  at  law,  and  that  before  the  alleged  appointment 
of  said  Jesse  Holdom,  she  filed  her  petition  in  said  estate, 
praying  that  letters  of  administration  proper  be  granted  to 
Joseph  Salomon;  and  that  thereafter  she  filed  another  peti- 
tion and  presented  the  same,  asking  that  letters  proper  be 
issued  to  her  as  widow  of  said  deceased;  that  no  creditors 
applied  for  letters  nor  did  said  Jesse  Holdom;  nor  was  said 
Jesse  Holdom  in  any  way  related  to  said  deceased  or  a  cred- 
itor; that  on  February  11,  1897,  and  while  said  petition  of 
said  Jennie  Wincox,  as  widow,  was  pending  and  undeter- 
mined, said  Probate  Court,  without  authority  and  contrary 
to  the  statute,  appointed  Jesse  Holdom  administrator 
proper  of  said  estate;  that  said  grant  of  letters  was  void,  and 
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that  there  is  no  legally  appointed  successor  of  said  Joseph 
Salomon  to  whom  he  should  account  and  deliver  over  in 
accordance  with  the  obligations  of  said  bond  sued  upon. 

Each  of  the  pleas  above  mentioned  was  demurred  to,  and 
the  court  sustained  the  demurrers,  to  which  rulings  the 
appellants  excepted. 

The  theory  of  the  plea  in  abatement  of  Moses  Salomon  is 
that  there  having  been  no  final  adjudication  as  to  $4,715 
and  interest,  aggregating  $6,192.06,  there  can  be  no  recov- 
ery for  the  amount  which  Joseph  Salomon  admitted  in  his 
sworn  account  was  in  his  hands  to  the  credit  of  the  estate 
and  which  the  court  found,  on  evidence  heard  in  open  court, 
was  in  his  hands  and  was  due  to  the  estate;  that  until  a 
final  adjudication  as  to  the  amount  of  $6,192.06,  Joseph 
Salomon,  who  has  become  functus  officio  as  administrator 
to  collect,  by  the  appointment  of  a  general  administrator 
of  the  estate,  who,  as  such,  has  the  legal  title  to  all  the  goods, 
chattels  and  personal  estate  which  were  of  the  deceased, 
may  retain  possession  of  the  amount  which  he  admits  and 
the  court  has  found  to  be  due  to  the  estate,  until  such  time 
as  there  shall  be  a  final  adjudication  as  to  the  last  mentioned 
amount;  that  therefore  suit  was  prematurely  brought.  The 
condition  of  the  bond  is,  among  other  things  : 

"  And  shall  also  deliver  to  the  person  or  persons  author- 
ized by  the  Probate  Court,  as  executors  or  administrators 
to  receive  the  same,  all  such  goods,  chattels  and  personal 
estate  as  shall  come  to  his  possession  as  aforesaid,"  etc. 

There  was,  as  shown  by  the  plea,  a  final  adjudication  as 
to  the  $(5,192.06  by  the  Probate  Court.  Appellant  Joseph 
Salomon  suspended  the  finality  of  that  adjudication  tempo- 
rarily by  appeal,  and  it  is  now  claimed  that  because  of  that 
suspension  as  to  the  amount  which  he  disputes,  there  can  be 
no  recovery  of  the  amount  which  has  been  finally  adjudi- 
cated  to  be  due. 

The  objection  that  Joseph  Salomon  is  not  bound  to  pay, 
or,  in  the  language  of  the  plea,  "  can  not  pay  "  the  amount 
which  has  been  finally  adjudicated  to  be  due,  because  at 
some  future  time  an  additional  amount  may  be  adjudicated 
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to  be  due — that  damages  accrued  can  not  be  assessed,  because, 
forsooth,  additional  damages  may  accrue  hereafter,  is  cer- 
tainly novel. 

The  condition  of  the  bond  is  that  he  shall  deliver  all  such 
goods,  chattels  and  personal  estate  as  shall  come  to  his  pos- 
session, and  the  claim  is  that  not  being  legally  bound  to 
deliver  all,  because  he  has  seen  fit  to  litigate  as  to  part,  he 
is  not  bound  to  deliver  any.  It  is  a  mathematical  axiom 
that  the  whole  consists  of  all  of  its  parts,  and  when  the 
condition  is  that  one  shall  deliver  the  whole,  it  is  that  he 
shall  deliver  each  and  every  part  thereof.  Section  17  of  the 
statute  provides  that  on  the  issuing  of  letters  of  administra- 
tion, the  power  of  an  administrator  to  collect  shall  cease, 
and  that  it  shall  be  his  duty  to  deliver,  on  demand,  all  per- 
sonal property  and  money  of  the  deceased  to  the  person 
obtaining  such  letters.  If  the  theory  of  the  plea  in  abate- 
ment can  be  sustained,  then  one  having  been  appointed  ad- 
ministrator to  collect,  and  having  in  his  hands,  in  money, 
the  total  assets  of  an  estate  amounting  to  $100,000  or 
more,  may  retain  possession  of  the  whole  as  against  the 
administrator,  merely  by  inaugurating  and  delaying  litiga- 
tion in  respect  to  850  or  less.  The  demurrer  to  the  plea 
was  properly  sustained. 

The  plea  of  McDonald  and  Moses  Salomon,  secondly 
above  mentioned,  questions  the  validity  of  the  appointment 
of  Jesse  Holdom  as  administrator.  It  is  thoroughly  settled 
by  the  decisions  of  this  State,  that  the  validity  of  the 
appointment  of  an  administrator  can  not  be  attacked  col- 
laterally. Schnell  v.  City  of  Chicago,  38  111.  383;  Wight  v. 
Wallbaum,  39  lb.  554;  Duffin  v.  Abbott,  48  lb.  17;  Shep- 
hard  v.  Rhodes,  60  lb.  301;  Hobson  v.  Ewan,  62  lb.  146; 
Dodge  v.  Cole,  97  lb.  338,  351;  Walker  v.  Welker,  55  III. 
App.  118;  Brink's  Chicago  C.  Ex.  Co.  v.  O'Donnell,  88  111. 
App.  459. 

The  same  has  been  held  by  the  Federal  courts.  Francisco 
v.  C,  M.  &  St.  P.  Ry.  Co.,  35  Fed.  Rep.  647;  Garrett  v. 
Boeing,  66  lb.  51;  Simmons  v.  Saul,  138  IT.  S.  439. 

In  Dodge  v.  Cole,  supra,  the  court  say : 
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"  It  is  the  settled  doctrine  of  this  court  that  the  regularity 
or  validity  of  an  administrator's  appointment  can  not  be 
questioned  collaterally." 

In  The  People  v.  Salomon,  184 111.490,  which  was  informa- 
tion against  Moses  Salomon  for  his  disbarment  as  an  attor- 
ney, the  same  proceedings  were  involved  as  in  the  present 
case.    The  court  say : 

u  What  defenses  does  Moses  Salomon  setup  in  his  answer? 
One  is  that  Jesse  Holdom  was  improperly  appointed  admin- 
istrator. The  order,  appointing  Holdom  was  not  appealed 
from,  nor  has  it  been  vacated.  As  the  Probate  Court  had 
power  to  appoint  an  administrator,  its  judgment  is  final  and 
conclusive,  and  its  validity  can  not  be  questioned  in  this 
proceeding."     lb.  498. 

Counsel  for  appellant,  in  support  of  the  proposition  that 
the  court  had  no  jurisdiction  to  appoint  Jesse  Holdom 
administrator,  urge  that  the  court  had  previously,  February 
5,  1897,  appointed  the  Equitable  Trust  Company  adminis- 
trator, on  its  filing  its  written  acceptance  of  the  appoint- 
ment, which  it  did  February  8, 1897,  notwithstanding  which 
the  court,  February  11, 1897,  set  aside  the  order  of  Febru- 
ary 5th.  The  proceedings  in  relation  to  the  Equitable 
Trust  Co.  are  not  set  up  in  the  pleas  of  Moses  Salomon  and 
McDonald  now  under  consideration,  nor  would  it  avail 
them  if  such  proceedings  were  pleaded.  Counsel  cite  Mun- 
roe  v.  The  People,  102  III.  406,  in  support  of  their  conten- 
tion that  the  vacation  of  the  order  of  February  5th  was 
invalid,  and  that  the  court  was  without  jurisdiction  to 
appoint  Holdom.  In  that  case  letters  of  administration 
had  bean  issued  to  one  Mrs.  Osgood,  which,  without  any 
apparent  reason,  the  court  revoked  and  appointed  an  admin- 
istrator de  bonis  non.  In  the  present  case  no  letters  were 
issued  to  the  Equitable  Trust  Company,  and  therefore  that 
company  never  was  authorized  to  act  as  administrator. 
The  case  cited,  even  if  it  may,  in  view  of  subsequent  de- 
cisions, be  regarded  as  authority,  is  clearly  distinguishable 
from  the  case  at  bar.  Counsel  also  rely  on  Unknown  Heirs 
of  Langworthy  v.  Baker,  23  111.  484.  In  that  case  the 
County  Court  appointed  the  public  administrator  the  admin- 
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istrator  of  the  estate,  it  not  appearing  from  the  record  that 
there  was  no  relative  or  creditor  of  the  deceased  within  the 
State  to  whom  administration  might  be  committed,  and  the 
court,  in  its  opinion,  held  the  appointment  coram  nonjudice 
and  void.  This  holding,  however,  is  substantially  modi- 
fied in  Schnell  v.  The  City  of  Chicago,  38  111.  382.  In  the 
last  case  the  County  Court  had  appointed  the  public  admin- 
istrator administrator  of  the  estate  of  the  deceased,  who  in 
his  lifetime  was  a  resident  of  the  county,  before  the  expira- 
tion of  the  seventy-five  days  allowed  by  the  statute  for  appli- 
cations for  letters  of  administration  by  the  widow  and 
creditors.  The  Langworthy  case  was  cited  in  support  of  the 
contention  that  the  appointment  was  void.     The  court  say: 

u  In  support  of  this  position,  the  case  of  Unknown  Heirs 
of  Langworthy  v.  Baker,  Admr.,  23  111.  484,  is  referred  to. 
That  was  a  proceeding  by  writ  of  error  to  the  County 
Court,  and  this  court  held  that  the  facts  not  affirmatively 
appearing  which  gave  the  court  power  to  act,  the  appoint- 
ment of  an  administrator  was  a  void  act,  and  consequently 
the  order  of  sale  and  the  sale  made  by  him  of  the  land  were 
also  void.  It  has  been  suggested  that  the  court  went  too 
far  in  that  case — further  than  the  facts  of  the  case  war 
ranted;  that  as  the  County  Court  had  complete  jurisdiction 
of  the  subject-matter,  it  should  have  been  intended  those 
facts  existed,  which  properly  called  into  action  the  power 
of  the  court.  If  that  decision  is  to  be  so  modified,  then 
these  objections,  being  made  in  a  collateral  proceeding,  can 
not  avail,  for  the  court  in  such  a  proceeding  are  bound  to 
presume  the  County  Court  had  before  it  the  facts  justify- 
ing the  appointment  of  a  public  administrator,  as  the  admin- 
istrator of  this  estate.  It  was  perhaps  going  too  far  in  the 
case  cited  from  23rd  111.,  to  say  the  entire  proceedings  were 
void,  for  it  was  sufficient  to  say  in  the  case,  it  being  a  direct 
proceeding  to  reverse  the  action  of  the  County  Court,  that 
the  action  of  the  court  was  not  in  conformity  with  the 
statute.  This  would  have  been  sufficient  to  justify  the  court 
in  the  conclusion  at  which  it  arrived  on  the  merits  of  the 
whole  case." 

Counsel  for  appellants  also  cite  "Wcteh  v.  Sykes,  3  Gilm. 
197,  in  which  the  court  held,  as  has  been  held  in  numerous 
cases,  that  in  a  suit  on  a  foreign  judgment,  it  may  be  shown 
in  defense  that  the  court  which  rendered  the  judgment  had 
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no  jurisdiction  of  the  persons  of  the  defendants.  But  in 
the  present  case,  the  court  had  jurisdiction  of  the  estate, 
and  jurisdiction  to  appoint  an  administrator.  There  was 
no  error  in  sustaining  demurrers  to  the  pleas  of  McDonald 
and  Moses  Salomon.  Counsel  for  appellants  object  that 
the  court  erred  in  putting  the  case  in  its  former  place  on 
the  regular  calendar,  after  it  had  been  once  tried  on  the 
short  cause  calendar  and  continued  thereon.  There  is  no 
assignment  of  error  which  includes  this  objection,  or  under 
which  it  can  be  made.  The  only  assignment  in  respect  to 
calendars  is :  "  The  court  below  erred  in  denying  the  mo- 
tion of  defendants  to  strike  the  case  from  the  short  cause 
calendar."  The  case  was  stricken  from  the  short  cause  cal- 
endar on  March  4,  1899,  after  the  first  trial  of  the  cause,  on 
motion  of  appellants  McDonald  and  Moses  Salomon. 

Lastly,  appellants  complain  that  the  court  erred  in  allow- 
ing a  recovery  of  twenty  per  cent  of  the  amount  found  due 
from  Joseph  Salomon  by  the  Probate  Court,  in  addition  to 
said  amount.  As  before  stated,  the  amount  shown  by  Jo- 
seph Salomon's  account  and  found  by  the  Probate  Court  to 
be  due  from  him  to  the  estate,  is  $24,826.37.  The  amount 
of  the  damages  assessed  by  the  jury  and  for  which  judg- 
ment was  rendered,  is  $29,791.64,  or  $4,965.27  in  excess  of 
$24,826.37.  The  excess  is  twenty  per  cent  of  the  last  men- 
tioned amount.  The  jury  were  warranted  by  the  instruc- 
tion of  the  court  in  assessing  twenty  per  cent  as  a  penalty 
in  addition  to  the  amount  found  due. 

Appellee  bases  the  right  to  recover  this  twenty  per  cent 
as  a  penalty  on  section  17  of  the  statute,  which  is  as  fol- 
lows : 

"Section  17.  On  the  granting  of  letters  testamentary 
or  of  administration,  the  power  of  any  such  collector,  so 
appointed,  shall  cease,  and  it  shall  be  his  duty  to  deliver,  on 
demand,  all  property  and  money  of  the  deceased  which  shall 
have  come  to  his  hands  or  possession  (saving  such  commis- 
sions as  may  be  allowed  by  the  court  as  aforesaid),  to  the 
person  or  persons  obtaining  such  letters;  and  in  case  any 
such  collector  shall  refuse  or  neglect  to  deliver  over  such 
property  or  money  to  his  successors  when  legal  demand  is 
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made  therefor,  such  person  so  neglecting  or  refusing  shall 
be  liable  to  pay  twenty  percent  over  and  above  the  amount 
of  all  such  property  or  money  as  comes  to  his  hands  by  vir- 
tue of  his  administration,  and  is  not  paid  or  delivered  over 
as  aforesaid,  or  shall  forfeit  all  claim  to  any  commission  for 
collecting  and  preserving  the  estate,  which  said  twenty  per 
cent,  together  with  all  damages  which  may  be  sustained  by 
reason  of  the  breach  of  any  bond  which  may  at  any  time 
be  given  by  any  such  collector,  may  be  sued  for  and  recov- 
ered by  the  person  to  whom  letters  testamentary  or  of 
administration  may  be  granted,  for  the  use  of  the  estate  of 
such  decedent." 

Appellant's  counsel  contend  that,  under  section  17,  the 
penalty  can  not  be  recovered  against  the  sureties,  McDon- 
ald and  Moses  Salomon,  but  only  from  Joseph  Salomon,  the 
administrator  to  collect,  in  a  suit  by  the  administrator  in 
his  own  name.  The  present  suit  was  brought  under  section 
25  of  the  statute,  which  authorizes  the  bringing  of  suits  on 
the  bonds  of  administrators  to  collect  in  tl^e  name  of  The 
People  of  the  State  of  Illinois,  for  the  use  of  any  one  in- 
jured. The  language  of  section  17  as  to  the  person  who 
shall  pay  the  twenty  per  cent  penalty  and  shall  forfeit  all 
claims  for  commission,  is  too  plain  to  admit  of  construction. 
No  one  save  the  administrator  to  collect  can  neglect  or 
refuse  to  deliver  to  his  successor  property  or  money  which 
has  come  to  the  hands  or  possession  of  the  administrator  to 
collect,  and  upon  him,  for  such  neglect  or  refusal,  the  twenty 
per  cent. penalty  is  imposed.  Obviously,  no  one  except  the 
administrator  to  collect  can  forfeit  all  claim  for  commission 
for  collecting  and  preserving  the  estate,  befcause  he  alone 
has  such  claim.  The  section,  in  so  far  as  it  imposes  penal- 
ties, must  be  strictly  construed.  The  language  can  not  be 
extended  so  as  to  embrace  persons  or  things  not  within  its 
ordinarily  accepted  meaning.  The  sureties  are  not  liable 
for  the  twenty  per  cent  penalty.  The  measure  of  the  lia- 
bility of  sureties  is  fixed  by  the  terms  of  the  instrument 
signed  by  them,  and  can  not  be  enlarged  or  varied  by  judi- 
cial construction.  Mix  v.  Singleton,  86  III.  194;  Vizard 
v.  Barnes,  124  111.  346;  24  Am.  &  Eng.  Ency.,  1st  Ed.,  p. 
749,  and  cases  cited  in  note  1. 
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The  condition  of  the  bond  sued  on  is,  among  other 
things : 

"That  if  the  bounden  Joseph  Salomon  shall  well  and 
truly  discharge  the  duties  appertaining  to  his  appointment 
as  administrator  de  bonis  non,  *  *  *  and  shall  also 
deliver  to  the  person  or  persons  authorized  by  the  said  Pro- 
bate Court,  as  executors  or  administrators,  "to  receive  the 
same,  all  such  goods,  chattels  and  personal  estate  as  shall 
come  to  his  possession,  as  aforesaid,  *  *  *  then  the 
above  obligation  to  be  void,"  etc. 

The  obligation  binds  the  obligors  for  the  delivery  to  Jo- 
seph Salomon  of  only  such  goods,  chattels  and  personal 
estate  as  may  have  come  to  his  possession,  not  for  the  deliv- 
ery of  something  which  never  came  to  his  possession.  The 
twenty  per  cent  of  the  amount  shown  to  be  due  by  Joseph 
Salomon's  account,  which  was  assessed  as  damages  by  the 
jury,  certainly  never  came  to  the  hands  or  possession  of 
Joseph  Salomon,  as  administrator  to  collect.  Therefore, 
it  is  not  within  the  terms  of  the  bond.  The  sureties,  how- 
ever, are  liable  for  interest  from  March  21,  1898,  the  date 
of  the  demand  made  on  Joseph  Salomon  by  the  administra- 
tor, until  July  8,  1899,  the  date  of  the*  judgment,  at  the  rate 
of  five  per  cent  per  annum.  Stern  v.  The  People,  102  111. 
540;  Cassady  v.  Trustees,  etc.,  105  lb.  560;  Winslow  v.  The 
People,  17  III.  App.  222. 

Interest  for  the  period  mentioned,  one  year  and  three 
and  one-half  months,  on  $24,826.37,  at  five  per  cent,  is 
$1 ,603.35,  the  total  of  principal  and  interest  being  $26,429. 72. 
The  amount  of  damages  assessed  by  the  jury,  $29,791.64,  is 
$3,361.92  in  excess  of  the  former  amount.  On  the  appel- 
lee entering  a  remittitur  of  $3-,361. 92  of  the  damages  within 
ten  days  from  this  date,  the  judgment  will  be  affirmed; 
otherwise  it  will  be  reversed  and  the  cause  will  be  re- 
manded.   Affirmed  on  remittitur. 
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Farmers'  Fire  Ins.  Co.  t.  Matthias  Gorzelany. 

1.  Insurance — Effect  of  Turning  Over  to  Its  Attorney  Money  to  Set- 
tle Losses.— The  mere  fact  that  an  insurance  company  turns  over  funds 
to  its  attorney  to  be  used  in  payment  of  demands  against  it  does  not 
release  the  company  in  the  event  that  the  attorney  refuses  to  apply  the 
funds  as  directed. 

2.  Limitations— In  Policies  of  Insurance.—  When  within  the  period 
limited  in  a  policy  for  bringing  suits  against  an  insurance  company,  a 
settlement  is  agreed  upon  by  the  parties  at  a  certain  sum,  a  recovery 
may  be  had  upon  the  agreement  without  reference  to  the  terms  of  the 
policy. 

Assumpsit,  on  a  policy  of  insurance.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion 
filed  June  14,  1900. 

Statement. — This  suit  was  brought  by  appellee  to  recover 
from  appellant  a  balance  due  upon  settlement  of  a  loss 
against  which  appellant  had  insured.  The  property  insured 
was  destroyed  by  fire  in  April,  1895.  In  June,  1895,  the 
loss  was  adjusted  at  $440.  Frank  E.  Baker,  Esq.,  repre- 
sented appellant,  as  its  attorney,  in  adjusting  the  loss. 

Certain  creditors  of  appellee  brought  garnishment  suits 
against  appellant.  The  $440  agreed  upon  between  appellant 
and  appellee  was  paid  over  by  appellant  to  its  lawyer,  Mr. 
Baker.  Appellee  surrendered  the  policy  and  gave  a  receipt 
as  for  payment  of  the  $440.  Baker  paid  over  to  appellee  a 
part  of  the  $440,  and  held  back  the  balance  on  account  of 
the  garnishment  proceedings.  At  the  time  of  retaining  the 
money  which  he  had  received  from  appellant,  Baker  gave 
to  appellee  a  written  acknowledgment  of  the  same.  The 
policy  of  insurance  contained  a  provision  that  no  suit  should 
be  commenced  upon  it  against  appellant  for  any  loss  after 
the  expiration  of  six  months  from  the  accruing  of  the  loss. 
This  suit  was  begun  more  than  six  months  after  the  loss  to 
recover  for  which  the  suit  was  brought.  The  trial  court 
excluded  evidence  of  this  provision  of  limitation. 

The  trial  resulted  in  verdict  and  judgment  for  appellee. 


First  District — October  Term,  1899.      389 

Farmers1  Fire  Ins.  Co.  v.  Gorzelany. 
McClellan  &  Spencer,  attorneys  for  appellant. 

Douthart  &  Brbndecke,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

But  two  questions  are  presented  upon  this  appeal;  first, 
as  to  the  effect  of  the  payment  over  to  Baker  by  appellant 
of  the  money  agreed  upon  for  settlement  of  appellee's  claim; 
and  secondly,  the  effect  of  the  limitation  provision  in  the 
policy  of  insurance. 

The  payment  of  the  money  by  appellant  to  Baker,  its 
attorney,  in  no  way  operated  to  release  it  from  liability  to 
appellee.  The  theory  of  a  novation  advanced  by  counsel  is 
untenable.  The  mere  fact  that  a  party  turns  over  funds  to 
his  lawyer,  to  be  used  in  payment  of  a  demand,  does  not 
release  the  principal,  in  the  event  that  the  lawyer  retains 
the  funds  and  refuses  to  apply  them  as  directed.  Nor  does 
the  giving  of  a  written  acknowledgment  by  Baker  to 
appellee  and  the  surrender  of  the  policy  by  appellee,  to- 
gether with  his  receipts,  at  all  affect  the  question  of  appel- 
lant's liability.  As  a  matter  of  fact  appellant's  lawyer  has 
not  yet  used  the  money  to  pay  appellee,  and  by  the  same 
reasoning  appellant  has  not  paid  appellee. 

The  verdict,  as  finding  in  effect  that  appellee  did  not 
accept  Baker  in  lieu  of  appellant  as  his  debtor,  is  amply  sus- 
tained by  the  evidence. 

Neither  does  the  limitation  clause  in  the  policy  bar  this 
recovery.  Within  the  period  limited,  viz.,  six  months,  a 
settlement  was  agreed  upon  at  $440.  This  recovery  is  sus- 
tained by  the  agreement  to  pay  the  §440,  without  reference 
to  the  terms  of  the  policy.  The  Farmers'  &  Merchants'  Ins. 
Co.  v.  Chesnut,  50  III.  112;  111.  Mut.  F.  I.  Co.  v.  Archdea- 
con, 82  111.  236. 

If  this  suit  was  based  upon  the  policy  and  not  upon  the 
contract  of  settlement  of  loss,  yet  appellant  would  not  be 
permitted,  after  the  agreement  to  settle,  to  urge  the  time 
limitation  for  bringing  suit  as  a  defense.     Home  Ins.  &  B. 
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Co.  v.  Myer,  93  111.  271;  Alleraania  Fire  Ins.  Co.  v.  Peck,  133 
111.  220. 

Therefore  there  was  no  prejudicial  error  in  the  ruling  of 
the  trial  court  excluding  the  evidence  of  the  limitation  pro- 
vision. 

The  alleged  assignment  of  appellee's  claim  to  one  Adam- 
ezyk,  is  of  no  consequence  in  relation  to  this  recovery. 

The  evidence  as  to  the  pendency  of  garnishment  suits  is 
very  contradictory  and  unsatisfactory. 

Counsel  for  appellant  base  their  argument  for  reversal 
upon  the  two  points  above  considered. 

The  judgment  is  affirmed. 


I  89    #*>!,  Dennis  H.  Hayes  v.  J.  G.  Wagner. 

1.  Alteration  op  Written  Instruments— Effects  of.— The  general 
rule  is  well  established  that  if  a  party  to  a  written  executory  contract, 
makes  alterations  in  any  material  portion  of  it,  he  will  be  precluded 
from  using  it  as  evidence  to  enforce  its  provisions  against  another  party 
to  it  who  has  not  consented  to  such  alterations. 

2.  Same—  Restoration  of  Altered  Instruments  of  no  Avail. — The  un- 
authorized material  alteration  of  a  written  instrument  by  the  holder,  or 
with  his  consent,  vitiates  it  as  to  non-consenting  parties.  The  policy  of 
the  law  is  to  preserve  the  integrity  of  legal  instruments  by  taking  away 
the  temptation  of  tampering  with  them,  and  the  restoration  of  an  instru- 
ment after  such  alteration,  to  its  original  condition,  will  not  avail  to 
give  it  force. 

3.  Same—  Where  the  Alteration  is  Not  Made  with  Fraudulent  Intent. 
— Where  the  alteration  of  a  written  instrument  is  made  without  the 
knowledge  of  the  plaintiff  or  without  any  fraudulent  intent  on  his  part, 
although  it  is  such  as  to  destroy  the  instrument  as  evidence,  this  court 
is  unable  to  perceive  any  good  reason  why  such  alteration  should  cancel 
a  debt  of  which  the  instrument  was  merely  evidence. 

4.  Same — Consequences  of  a  Fraudulent  Alteration. — A  material 
alteration  of  an  instrument  fraudulently  made  by  its  holder  justly 
deprives  the  wrong-doer  of  all  rights  by  virtue  of  it  The  identity  of  the 
instrument  is  thereby  destroyed  and  the  court  will  not  assist  persons 
who  have  been  guilty  of  a  fraud  to  carry  out  the  transaction  wherein 
it  was  perpetrated. 

5.  Practice— Amendments   upon  Discontinuing  as  to  a  Part  of  the 
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Defendants. — It  is  the  better  practice  to  amend  the  pleadings  upon  dis- 
continuing an  action  as  to  a  part  of  the  defendants,  and  where  an  appeal 
is  taken  and  the  judgment  is  reversed  and  remanded,  this  may  be  done 
before  another  trial  is  had. 

6.  Instructions — Assuming  the  Existence  of  Disputed  Matters. — 
An  instruction  which  assumes  the  existence  of  a  disputed  matter  is 
erroneous. 

Assumpsit.— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frjlsk  Baker,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1899.    Reversed  and  remanded.    Opinion  filed  June  14,  1900. 

Statement. — This  suit  was  brought  by  defendant  in  error, 
doing  business  as  the  Milwaukee  Bridge  and  Iron  Works, 
against  plaintiff  in  error  and  three  others.  The  cause  was 
dismissed  as  to  two  of  the  other  defendants,  N.  B.  Hayes 
and  J.  C.  Hayes,  and  was  pending  against  plaintiff  in  error 
and  E.  W.  Wagner  when  verdict  and  judgment  resulted 
against  plaintiff  in  error.  E.  W.  Wagner  was  still  a  party 
defendant,  but  not  served  with  process.  The  suit  was  based 
upon  a  contract  in  writing  by  which  it  is  alleged  defendant 
in  error  engaged  at  a  fixed  price  to  furnish  certain  materials 
and  perform  certain  labor  as  a  sub-contractor  for  plaintiff  in 
error,  who,  as  original  contractor,  was  undertaking  the 
reconstruction  of  a  building  for  the  United  States.  It  is 
alleged  that  after  entering  into  the  contract  plaintiff  in 
error  refused  to  carry  it  out,  and  for  breach  of  it  this  suit 
was  instituted.  The  damages  claimed  and  recovered  were 
measured  by  the  difference  between  the  contract  price 
agreed  to  be  paid  by  plaintiff  in  error  and  the  cost  of  fur- 
nishing the  materials  and  doing  the  work  which  would 
have  been  incurred  by  defendant  in  error  if  permitted  to 
fulfill  the  engagement.  The  contract  sued  upon  was  exe- 
cuted by  defendant  in  error  through  one  R.  G.  Wagner,  as 
manager,  and  by  E.  W.  Wagner,  in  the  name  of  D.  H. 
Hayes  &  Co.  It  is  claimed  by  defendant  in  error  that  the 
firm  of  D.  H.  Hayes  &  Co.  consisted  of  plaintiff  in  error 
and  E.  W.  Wagner.  Plaintiff  in  error  contends  that  E.  W. 
Wagner  was  not  a  copartner  and  did  not  have  any  authority 
to  execute  a  contract  for  him.    This  presents  one  of  the 
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controversies  of  fact  in  the  case.  It  is  also  contended  by 
defendant  in  error  that  at  the  time  of  the  execution  of  the 
contract  by  E.  W.  Wagner  in  the  name  of  D.  II.  Hays  & 
Co.,  that  plaintiff  in  error  was  present  and  in  express  terms 
stated  that  E.  W.  Wagner  was  his  copartner  and  had 
authority  to  thus  sign  the  contract,  and  that  thereby  plaint- 
iff in  error  is  now  precluded  from  denying  the  copartner- 
ship so  far  as  this  contract  is  concerned.  It  is  denied  by 
plaintiff  in  error  that  he  ever  thus  held  E.  W.  Wagner  out 
sis  a  copartner,  or  as  one  having  authority  to  sign  contract* 
for  him.  A  fact  of  controlling  importance  is  presented  in 
certain  alterations  of  the  written  contract,  which  were 
made  by  R.  G.  Wagner,  defendant's  manager,  several  weeks 
after  its  alleged  execution  and  delivery.  These  alteration? 
are  of  matters  material  to  the  contract.  It  is  contended  by 
defendant  in  error  that  the  alterations  were  made  in  con- 
templation of  making  a  new  and  different  contract,  and  by 
way  of  memoranda  for  such  new  contract.  At  one  time  in 
his  testimony  R.  G.  Wagner  indicates  that  the  changes  were 
made  without  any  consent  to  them  as  the  basis  of  a  new 
contract  by  E.  W.  Wagner,  who  was  present.  At  another 
time  in  his  testimony  R.  G.  Wagner  states  that  E.  W. 
Wagner  did  accept  the  modifications,  and  that  it  was  only 
after  his  assent  thereto  that  the  changes  were  made  upon 
the  contract  in  question.  E.  W.  Wagner  was  not  a  witness 
at  the  trial,  and  the  history  of  the  making  of  the  altera- 
tions rests  alone  upon  the  version  of  it  given  by  defendant 
in  error's  manager  and  one  Sangclahl.  The  latter  testified 
that  E.  W.  Wagner  was  to  submit  the  proposed  changes  as 
to  dates  to  plaintiff  in  error. 

The  contract  as  altered  is  as  follows,  the  interlineations 
and  changes  appearing  upon  the  typewritten  wording  of 
the  contract : 

u  Contract. 

This  contract  made  this  42Sth  day  of  October,  by  and 
between  D.  II.  Hayes  and  Company,  parties  of  the"  first 
part,  and  Milwaukee  Bridge  and  Iron  Works,  J.  G.  Wag- 
ner, Proprietor,  party  of  the  second  part. 

Wxtnesseth  :.    That  the  party  of  the  second  part,  for  and 
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in  consideration  of  the  sum  of  fifty-two  thousand  ($54,700) 
dollars  to  be  paid  him  by  the  parties  of  the  first  part,  do 
hereby  agree  to  furnish  and  erect  all  structural  iron,  cast 
and  ornamental  iron,  including  all  field  riveting,  drilling, 
etc.,  for  the  U.  S.  Appraisers  Warehouse  in  New  York, 
N.  Y.,  according  to  plans  and  specifications  prepared  by  the 
Supervising  Architect  of  the  Treasury.  Payments  to  be 
made  by  the  parties  of  the  first  part,  in  monthly  estimates 
allowed  by  the  government,  to  be  made  within  thirty  days, 
and  acceptance  by  the  U.  S.  Government  of  this  contract  to 
be  completed  by  the  20th  day  of  May,  1807. 

All  stair  work,  ceiling,  framing,  anchors  and  cast  iron 
bases  to  be  in  place  on  or  before  the  20th  day  of  April, 
1897. 

All  re-enforcing  and  structural  work  of  first  floor  to  be 
complete  on  or  before  the  10th  day  of  March,  1897;  and 
second  and  third  floors  by  April  1st. 

For  each  and  every  day  the  party  of  the  second  part 
shall  be  delayed  in  gaining  possession  of  the  building  after 
the  15th  day  of  January,  1897,  of  the  basement,  first  floor, 
second  floor  and  third  floor,  and  the  15th  day  of  February, 
for  the  balance  of  the  building,  they  shall  be  given  one  addi- 
tional day  for  each  and  every  day  delayed. 

The  party  of  the  second  part  further  agrees  to  pay  the 
parties  of  the  first  part  $400  per  day  for  each  and  every 
day  exceeding  above  dates  for  completion  of  their  contract 
as"  liquidated  damages,  providing  the  U.  S.  Government 
charges  said  parties  of  the  first  part  the  above  amount  for 
such  delay. 

In  Witness  Whereof  we  have  this  day  set  our  hands  and 
seals  this  30th  day  of  October,  1890,  according  to  the  above 
contract  and  conditions. 

It  is  further  understood  and  agreed,  that  the  above  con- 
tract is  contingent  upon  said  D.  II.  Hayes  &  Co.  signing 
the  contract  with  the  U.  S.  Government. 

D.  II.  Hayes  &  Co.  [Seal] 

Milwaukee  Bridge  &  Iron  Works, 
J.  H.  Wagner.  Prop.     [Seal] 
By  R.  G.  Wagner,  Mngr." 

The  alterations  made  after  the  alleged  execution  and 
delivery  of  the  contract  consist  in  the  change  of  figures 
$52,000  to  54,700;  the  striking  out  of  the  words  in  thirteenth, 
fourteenth,  fifteenth  and  sixteenth  lines;  the  insertion  of 
words   "allowed    by   the  government;"   the    changing  of 
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words  "  below  third  floor"  into  "of  first  floor;"  the  chang- 
ing of  date  "20th  "  day  of  March,  1897,  into  "  10th  "  day, 
etc.;  and  the  insertion  of  the  words  "  and  of  3rd  floor  by 
April  1st."  There  is  no  controversy  as  to*  the  fact  that 
these  alterations  were  made  by  defendant's  manager  about 
one  month  after  it  had  been  signed  by  defendant  in  error 
and  E.  W.  Wagner. 

Just  preceding  the  making  of  these  alterations  an  agree- 
ment had  been  practically  effected  between  defendant  in 
error  and  E.  W.  Wagner,  who,  it  is  claimed,  was  a  partner 
of  plaintiff  in  error,  to  the  effect  that  defendant  in  error 
should  do  work  for  plaintiff  in  error  amounting  to  $2,709, 
which  work  was  upon  the  same*building,  but  not  covered  by 
the  original  contract.  The  narr.  declared  on  the  contract 
as  originally  drawn  without  the  alterations.  When  the 
contract  thus  altered  was  proffered  in  evidence,  counsel  for 
plaintiff  in  error  objected  to  its  admission,  stating: 

"I  object  to  the  introduction  of  this  document  in  evi- 
dence on  the  ground  that  it  has  been  since  its  execution  mate- 
rially altered,  in  that  its  date  has  been  changed  and  thereby 
the  date  for  the  performance  of  the  contract  had  been 
changed  and  extended;  and  further,  in  that  the  contractual 
price  has  been  changed  from  $52,000  to  $54,700;  and  further 
that  the  time  or  times  of  payment  have  been  changed  and 
the  forfeiture  or  liquidated  damages  for  non-fulfillment  of 
the  contract  have  been  changed.  Furthermore,  that  the 
time  of  the  completion  of  the  contract  has  been  chanored. 
For  these  reasons  I  submit  that  this  contract  is  a  different 
contract  sued  upon  in  this  action.  Furthermore,  upon  the 
alteration  of  this  contract  the  defendants  had  the  right  to 
refuse  to  accept  it  in  its  altered  condition." 

The  altered  contract  was  admitted  in  evidence,  and  the 
recovery  was  had  upon  it  as  the  contract  declared  upon,  i.  <?., 
as  unaffected  by  the  striking  out  of  some  parts  and  inser- 
tion of  others.  It  appears  that  the  contract  was  executed 
in  duplicate. 

An  instruction  was  given  by  the  court  of  its  own  motion, 
which  is  in  part,  as  follows : 

"  If  you  believe  that  such  alterations  were  made  by  the 
plaintiff  or  by  some  person  duly  authorized  by  the  plaintiff. 
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then  you  are  instructed,  as  a  matter  of  law,  that  such  alter- 
ations were  material  and  changed  the  nature  of  said  con- 
tract; and  your  verdict  must  be  for  the  defendant  unless 
you  further  believe  from  the  evidence  that  all  of  said  changes 
and  alterations  were  made  by  R.  G.  Wagner,  the  manager 
and  agent  of  the  plaintiff,  in  the  presence  and  with  the 
knowledge  and  consent  of  the  defendant,  E.  W.  Wagner, 
and  further  believe  that  at  the  time  the  same  were  made  it 
was  contemplated  by  the  parties  that  a  new  contract  in 
writing  should  be  made  between  the  parties  for  the  work 
mentioned  in  said  alleged  contract  set  forth  in  the  declara- 
tion and  also  additional  work,  for  which  an  additional  price 
of  $2,709  was  to  be  paid,  and  further  believe  that  the  said 
changes  and  alterations  were  all  made  by  said  R.  G.  Wag- 
ner as  a  mere  memorandum  of  matter  agreed  upon  between 
•him  and  the  said  E.  W.  Wagner  to  be  inserted  in  said 
proposed  and  contemplated  new  contract,  and  without  any 
purpose  or  intention  on  his  part  of  presently  changing  the 
legal  effect  of  said  contract." 

The  trial  resulted  in  verdict  for  $16,500  and  judgment 
thereon,  from  which  this  appeal  is  prosecuted. 

John  Reid  McFee,  attorney  for  plaintiff  in  error. 

If  an  alteration  be  not  fraudulent,  although  it  cancels  the 
instrument,  it  will  not  cancel  the  debt  of  which  the  instru- 
ment was  evidence;  and  quotes,  in  support  of  this  doctrine, 
Vogel  v.  Ripper,  34  111.  100;  2  Parsons  on  Cont.,  721. 

The  general  rule  is  that  a  material  alteration  of  a  written 
instrument  made  after  its  execution  by  the  party  claiming 
thereunder  or  with  such  party's  privity,  without  the  author- 
ity or  consent  of  the  other  party  or  parties  to  the  writing, 
invalidates  the  writing  in  the  hands  of  the  party  responsi- 
ble for  the  alteration  and  his  assigns,  as  to  all  the  non-con- 
senting parties,  so  that  no  recovery  can  be  had  on  its 
executory  provisions  in  either  its  altered  or  original  form. 
The  one  altering  the  contract  will  not  be  permitted  to 
establish  the  contract  by  other  evidence.  2  Am.  &  Eng., 
Enc,  2d  Ed.,  185;  Bish.  on  Cont.,  Sec.  746;  2  Minor's  Inst., 
662;  Angle  v.  N.  W.  Mut.  Life,  92  U.  S.  330. 

If  the  alteration  is  material  the  question  of  whether  it  is 
or  is  not  prejudicial  to  the  obligor  is  of  no  importance.    A 
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material  alteration,  although  it  may  operate  to  the  benefit 
of  the  obligor,  avoids  the  instrument.  Greenfield  Saw  Bk. 
v.  Stowell,  123  Mass.  206;  Citizens  National  Bk.  v.  Rich- 
mond, 121  Mass.  110;  Williams  v.  Van  Toy],  2  Ohio  St. 
337;  Huntington  v.  Finch,  3  Ohio  St.  445;  Neff  v.  Horner, 
63  Pa.  St.  327. 

There  can  be  no  recovery  on  the  instrument  as  altered 
for  the  further  evident  reason  that  the  intelligibility  of  the 
writing  is  destroyed  by  a  material  alteration.  As  altered 
the  writing  does  not  set  forth  the  contract  of  the  non-con- 
senting party;  and  the  policy  of  the  rule,  so  far  as  it  pre- 
vents a  recovery  on  the  writing  before  the  alteration,  is  to 
discountenance  the  tampering  with  written  instruments.  2 
Am.  &  Eng.  Enc.  of  L.,  187  (2  Ed.). 

"  To  prevent  and  punish  such  tampering  the  law  does  not 
permit  the  plaintiff  to  fall  back  upon  the  contract  as  it  was 
originally.  In  a  stern  but  wise  policy  it  annuls  the  instru- 
ment as  to  the  party  sought  to  be  wronged."  Mr.  Justice 
Swayne,  in  Wood  v.  Steele,  6  Wall.  80. 

"  The  policy  of  the  general  rule  of  the  law  that  an 
unauthorized  material  alteration  of  a  written  instrument 
by  the  holder  or  without  his  consent  vitiates  it  as  to  non- 
consenting  parties,  is  to  preserve  the  integrity  of  legal 
instruments  by  taking  away  the  temptation  of  tampering 
with  them."  "Wood,  J.,  in  Wallace  v.  Jewell,  21  Ohio  St. 
163. 

Although  this  doctrine  was  first  applied  to  sealed  instru- 
ments, it  is  by  no  means  confined  to  such  writings,  but 
applies  as  well  to  all  written  instruments.  The  doctrine  is 
applicable  to  any  simple  contract  in  writing.  Boston  v. 
Benson,  12  Cush.  61. 

But  while  the  effect  of  an  alteration  is  to  invalidate  the 
instrument,  it  is  not  to  be  understood  that  such  alteration 
has  the  effect  of  divesting  the  estate  which  is  conveyed  by 
the  instrument.  This  is  a  doctrine  as  firmly  settled  as  the 
original  doctrine  that  the  alteration  of  an  executory  con- 
tract in  a  material  part  destroys  it.  See  Pankey  v.  Mitchell, 
1  111.  3S3;  Hodge  v.  Gilman,  20  111.  437. 

A  distinction  is  made  between  alterations  of  written  in- 
struments which  affect  executory  contracts  and  those  which 
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affect  contracts  executed,  such  as  conveyances  of  realty. 
Where  a  material  and  unauthorized  alteration  of  a  written 
instrument  is  made  by  a  party  claiming  under  it,  such  alter- 
ation, so  far  as  it  relates  to  what  is  executory,  destroys  the 
contract,  and  the  contract  can  not  be  established  by  other 
evidence.  But  so  far  as  the  contract  evidenced  by  the  writ- 
ing has  been  executed  and  is  ended  before  the  alteration,  an 
alteration,  however  fraudulent,  does  not  undo  what  has  been 
done.  2  Am.  &  Eng.  Enc.  of  L.  197  (2  Ed.). 
\  Thus,  conveyances  of  property  are  not  affected  by  the 
alteration.  Leasehold  estates  conveyed  by  the  instrument 
are  not  affected.  Bliss  v.  Mclntyre,  18  Vt.  466;  see  King 
v.  Gilson,  32  111.  348. 

Thus  the  doctrine  arose  that  although  the  material  alter- 
ation of  a  written  instrument  made  it  void,  such  alteration 
does  not  necessarily  prevent  a  recovery  by  the  person  en- 
titled thereto  on  the  original  consideration.  But  the  right 
to  such  recovery  is  dependent  on  whether  the  alteration  was 
innocently  made  without  any  intent  to  defraud,  or  was  made 
for  a  fraudulent  purpose. 

On  innocent  alterations,  see  2  Pars,  on  Cont.  721;  Mc- 
Cormick  v.  Fitzmorris,  39  Mo.  24;  Wood  v.  Steele,  6  Wall. 
80. 

Where  the  alteration  was  made  by  consent  of  all  parties 
the  cases  establish  the  doctrine  that  a  new  contract  thus 
arose,  and  the  recovery  is  not  on  the  instrument  as  it  was 
before  altered,  but  upon  the  instrument  as  altered. 

In  Hochmark  v.  Richler,  16  Col.  263,  the  alteration  con- 
sists of  the  adding  of  an  additional  signature  to  the  note  and 
the  recovery  was  on  the  instrument  as  altered. 

In  BLollis  v.  Vandergrift,  5  Houst.  (Del.),  521,  in  which 
the  alteration  was  by  adding  the  words  "and  Company," 
the  recovery  was  against  the  company.  Willard  v.  Clark, 
7  Met.  435;  Wilson  v.  Jamieson,  7  Pa.  St.  126. 

Where  a  married  woman  signed  a  note  in  the  usual  form 
and  authorized  the  payee  to  add  anything  which  should  be 
necessary  to  make  it  legal,  the  addition  of  a  sentence  charg- 
ing her  separate  estates  does  not  vitiate  the  instrument,  but 
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there  the  recovery  is  against  the  separate  estate,  or  on  the 
contract  as  altered.  Taddiken  v.  Contrell,  69  N.  Y.  597. 
^  So  if  the  holder  of  a  note  signed  by  the  principal  debtor 
and  sureties  by  agreement  suffers  the  signature  of  one  of 
the  signers  to  be  erased,  the  note  is  still  valid  as  against  the 
principal,  the  alteration  making  a  new  contract  on  which 
the  recovery  is  had.     People  v.  Call,  1  Den.  (N.  Y.)  1 20. 

See  also  Canon  v.  Grigsby,  116  111.  151;  Brock  v.  Brock, 
29  111.  App.  334;  Nelson  v.  White,  61  Ind.  139;  Bowman  v. 
Mitchell,  97  Ind.  155;  Myers  v.  Nell,  84  Pa.  St.  369;  Gardi- 
ner v.Ilarback,  21  111.  129;  Knoebel  v.  Kircher,  33  111.  303. 

Instruments  altered  so  as  to  conform  with  the  intention 
of  the  parties  are  nevertheless  invalid. 

An  instrument  altered  by  consent  is  binding  upon  the 
parties  consenting  in  its  altered  form.  2  Am.  &  Eng.  Enc. 
of  L.  259  (2d  Ed.). 

It  is  the  general  rule  that  after  an  instrument  has  been 
altered  in  a  material  respect,  an  alteration  of  it  to  its  orig- 
inal form  will  not  revive  its  validity.  The  instrument  hav- 
ing been  destroyed  as  a  binding  obligation  upon  non-con- 
senting parties,  they  can  not  again  be  bound  without  their 
consent.  2  Am.  &  Eng.  Enc.  of  L.,  263  (2d  Ed.);  Citizens 
National  Bank  v.  Richmond,  121  Mass.  110;  Fulmer  v.  Seitz, 
08  Pa.  St.  237. 

Where  alterations  are  unnecessarily  made,  the  instru- 
ment may  not  be  resuscitated  by  the  restoration  of  it  to 
its  original  form.     Kountz  v.  Kennedy,  63  Pa.  St.  1S7. 

Whether  the  alteration  is  material  is  a  question  of  law. 
Miliken  v.  Merlin,  66  111.  13. 

It  is  but  repetition  to  say  that  one  can  recover  nothing 
on  a  contract  which  he  has  materially  altered,  nor  can  he 
maintain  any  affirmative  defense  thereunder.  Bish.  on 
Cont.,  Sec.  757. 

After  an  alteration  the  contract  is  ended,  but  if  it  is  a 
deed  or  lease  the  title  vested  in  the  grantee.  An  alteration, 
however  fraudulent,  does  not  undo  what  has  thus  been  done, 
but  no  executory  contract  can  be  enforced.  Bish.  on  Cont., 
Sec.  758. 
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Dennis  &  Rigby,  attorneys  for  defendant  in  error. 

A  mere  memorandum  is  not  an  alteration,  and  is  immate- 
rial. Carr  v.  Welch,  46  111.  88,  89;  citing  Knoles  v.  Kill,  25 
III.  288. 

An  alteration  of  a  written  instrument  in  its  technical 
sense,  as  applied  to  the  act  of  a  party  to  the  instrument, 
imports  fraud  or  improper  design  to  change  the  effect  of 
the  instrument.     1  Greenl.  Ew,  Sec.  566. 

And  the  reason  that  alterations  which  do  not  change  the 
legal  effect  of  the  instrument  are  considered  immaterial,  is 
because  the  law  presumes  consent.  1  Greenl.  E\r.,  See.  567; 
Hunt  v.  Adams,  6  Mass.  519,  521-522;  Reed  v.  Kemp,  16  111. 
445,  448. 

And  for  a  similar  reason,  the  charge,  on  the  contrary, 
even  if  otherwise  immaterial,  is  held  material  if  actually 
made  with  a  fraudulent  intent.     1  Greenl.  E\r.,  Sec.  568. 

It  has  been  held  that  where  the  contract  is  executed  in 
duplicate,  an  alteration  of  one  part  without  touching  the 
other  part,  is  immaterial,  even  though  the  alteration  was 
made  with  actual  fraudulent  intent.  Jones  v.  Hoard,  59 
Ark.  42;  26  S.  W.  Rep.  193;  43  Am.  St.  Rep.  17. 

An  immaterial  alteration  may  be  stricken  out,  and  the 
instrument  offered  in  evidence  in  its  original  form.  So,  for 
instance,  the  case  of  an  accidental  cancellation  of  a  written 
indorsement  by  a  bank,  intending  to  cancel  another  instru- 
ment.    Gordon  v.  Bank,  144  U.  S.  97. 

So  a  cancellation  by  mistake,  on  payment  by  an  indorser. 
Whitlock  v.  Mauciet,  10  Ore.  166;  Boulware  v.  Bank,  12  Mo. 
542. 

So,  an  unauthorized  indorsement,  made  under  honest 
belief  of  authority  to  write  it  in,  may  be  stricken  out. 
Nevins  v.  DeGrand,  15  Mass.  436,  437;  Newton  v.  Bram- 
lett,  55  111.  App.  661,  663-664;  see  also  Bank  v.  Ryan.  31  111. 
App.  271. 

So  also,  as  to  doing  an  authorized  act  in  an  unauthorized 
manner.     Horst  v.  Wagner,  43  la.  373;  Arnold  v.  Jones,  2 
R.  I.  345,  357. 
And  so,  also,  as  to  an  alteration  otherwise  material,  and 


400  Appellate  Courts  of  Illinois. 

Vol.  89.]  Hayes  v.  Wagner. 

made  without  the  consent  of  the  other  party,  but  under 
such  circumstances  that  the  plaintiff  was  reasonably  under 
the  belief  that  the  defendant  had  consented.  Murray  v. 
Graham,  29  la.  520,  524. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

The  principal  question  presented  upon  this  appeal  relates 
to  the  effect  of  the  alterations  made  in  the  instrument  sued 
upon.  It  is  uncontroverted  that  these  changes  were  made 
by  defendant  in  error's  manager  and  about  a  month  after 
the  writing  was  signed  by  E.  W.  Wagner  and  by  defendant 
in  error.  That  the  changes  were  in  matters  material,  is 
beyond  question.  The  contract  price  and  date  of  comple- 
tion were  changed.  "We  have  then  to  determine  if  these 
changes  invalidated  the  instrument.  The  general  rule  is 
well  established  that  if  a  party  to  a  written  executory  con- 
tract makes  alterations  in  material  portions  of  it,  he  is 
thereby  precluded  from  using  it  to  enforce  its  provisions 
against  the  other  party  to  it  who  has  not  consented  to  such 
alteration.  Gillett  v.  Sweat,  1  Gil.  475;  Gardiner  v.  Ilar- 
back,  21  111.  129;  Kelly  v.  Trurable,  74  111.  42S;  Burwell  v. 
Orr,  84  111.  465;  Bishop  on  Contracts,  Sec.  746;  Pigot's  Case, 
11  Coke,  26;  Angle  v.  N.  W.  Mut.  Life  Ins.  Co.,  92  U.  S.  330; 
Hunt  v.  Gray,  35  N.  J.  L.  227;  Marshall  v.  Gougler,  10  Serg. 
&  R.  163;  Fay  v.  Smith,  1  Allen,  477;  Davidson  v.  Cooper, 
13  M.  &  W.  342. 

In  Gardiner  v.  Harback,  supra,  the  court  said : 

"  The  law  will  not  tolerate  such  changes  in  the  evidence 
the  parties  have  provided  of  the  terms  ot  their  contract,  and 
if  so  made,  annexes  as  a  penalty  the  release  of  the  other 
party  from  all  obligation  under  the  contract." 

It  has  been  held  that  it  is  not  necessary  to  show  fraudu- 
lent intent  in  making  the  alterations  in  order  to  prevent 
the  use  in  evidence  of  an  instrument  so  altered.  Marshall 
v.  Gougler,  supra;  Fay  v.  Smith,  supra. 

And  it  has  been  held  upon  very  good  authority,  that  if 
the  alteration  in  some  material  respect  be  made  by  mistake 
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of  the  party  holding  it,  yet  the  writing  is  thereby  rendered 
invalid,  and  relief  as  against  such  mistake  can  only  Ik* 
obtained  through  a  court  of  equity.     Hunt  v.  Gray,  supra. 

But  the  rule  does  not  seem  to  have  been  carried  to  this 
extent  in  case  of  mistake  by  the  Pennsylvania  Court  in 
Marshall  v.  Gougler,  eupra. 

The  policy  of  the  rule  is  to  prevent  the  unauthorized 
changing  of  the  written  evidence  of  contracts,  and  is  en- 
forced strictly  against  those  who  violate  it. 

In  Wallace  v.  Jewell,  21  Ohio  St.  163,  the  court  thus 
announces  the  rule : 

**  It  is  a  general  rule  of  law  that  the  unauthorized  material 
alteration  of  a  written  instrument  by  the  holder,  or  with 
his  consent,  vitiates  it  as  to  non-consenting  parties.  The 
policy  of  the  rule  is  to  preserve  the  integrity  or  legal  instru- 
ments by  taking  away  the  temptation  of  "tampering  with 
them." 

Restoration  of  the  writing  to  its  original  form  after  such 
unauthorized  material  alteration,  will  not  avail  to  give  it 
force.  Cotton  v.  Edwards,  32  Ky.  (2  Dana)  106;  City 
Bank  v.  Richmond,  121  Mass.  110;  Newell  v.  Mayberry,  3 
Leigh,  250;  Wood  v.  Steel,  6  Wall.  80. 

In  the  case  last  cited,  the  court  said  : 

"  To  prevent  and  punish  such  tampering  the  law  does  not 
permit  the  plaintiff  to  fall  back  upon  the  contract  as  it  was 
originally.  In  pursuance  of  a  stern  but  wise  policy,  it  an- 
nuls the  instrument  as  to  the  party  sought  to  be  wronged." 

We  are  therefore  of  opinion  that  the  admitted  alterations 
by  defendant  in  error,  being  in  respects  which  are  material, 
are  such  as  invalidate  the  writing,  if  they  were  made  with- 
out authority  or  consent  on  the  part  of  plaintiff  in  error. 

Thelllinois  decisions  cited  by  defendant  in  error's  counsel, 
do  not  sustain  their  contention  that  the  rule  in  Illinois  is 
other  than  above  indicated.  In  Knoles  v.  Hill,  25  111.  288, 
and  in  Carr  v.  Welch,  46  111.  8S,  the  alleged  alterations  con- 
sisted only  in  writings  upon  the  paper  upon  which  the  instru- 
ment was  written,  and  which  were  held  not  to  constitute 
any  change  or  alteration  whatever  in  the  instrument  itself. 

Vou  lxxxix  « 
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In  Reed  v.  Kemp,  16  III.  445,  and  in  Ryan  v.  Buck,  14S  111. 
349,  the  alterations  were  held  not  to  be  material.  In  the 
latter  case  the  court  said  :  "  On  this  record,  if  the  change 
amounted  in  law  to  a  material  alteration,  all  the  makers 
were  discharged;  if  immaterial,  the  obligation  of  the  sure- 
ties is  in  no  wav  changed." 

Defendant  in  error  endeavors  to  avoid  the  effect  of  the 
alterations  here  in  question  by  the  theory  that  the  contract 
was  merely  used  as  a  paper  upon  which  to  note  memo- 
randa for  a  new  contract,  which  was  to  take  the  place  of 
the  contract  sued  upon.  With  this  theory  of  a  memoran- 
dum, is  the  contention  that  E.  W.  Wagner,  acting  for 
plaintiff  in  error,  as  well  as  himself,  consented  to  the 
alterations.  We  are  not  impressed  with  any  force  in  the 
memorandum  theory  as  aiding  this  recovery  nor  with  the 
contention  that  the  evidence  in  this  record  establishes  con- 
sent to  the  alterations.  That  this  instrument,  representing 
large  interests,  should  have  been  used  as  a  piece  of  blank 
paper  for  the  purpose  of  setting  down  and  preserving  mem- 
oranda, is  scarcely  credible,  when  the  inserting  of  the 
memoranda  is  accompanied  by  a  marking  out  of  material 
parts  of  the  writing.  That  this  use  of  the  instrument  is 
consistent  with  an  intent  to  preserve  it  in  its  original  form 
for  the  enforcement  of  the  terms  and  conditions  thus  oblit- 
erated, is  difficult  to  believe.  Nor  does  the  testimony  of  R. 
G.  Wagner,  the  manager  of  defendant  in  error,  who  made 
the  alterations,  conduce  to  such  belief.     He  testified  : 

u  Whether  the  contract  was  added  to  or  not,  I  would 
have  insisted  on  the  change  in  the  contract  as  to  time.  It 
didn't  enter  my  head  that  I  would  have  to  keep  the  con- 
tract as  a  matter  of  protection.  When  he  asked  me  for 
this  copy,  having  made  memoranda  on  it,  I  thought  it  best 
to  keep  it  for  comparison.  The  making,  of  the  memoranda 
had  nothing  further  to  do  with  it,  except  that  1  could  not 
make  a  comparison  with  the  other  contracts  when  they 
came  back." 

It  is  apparent,  we  think,  from  this  evidence,  that  R.  G. 
Wagner  did  not  regard  the  instrument  which  he  had  altered 
as  of  any  future  consequence  except  as  a  reference  by  which 
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to  measure  the  accuracy  of  the  new  contract  which  was  to 
be  written  and  executed.  If  the  instrument  was  made  into 
a  mere  memorandum,  then  in  becoming  a  memorandum  of 
a  new  contract  it  ceased  to  be  evidence  of  the  old  contract, 
and  it  does  not  sustain  the  recovery  had  upon  it.  The 
recovery  was  not  upon  the  altered  terms  as  the  basis  of  a 
new  engagement,  but  upon  the  original  terms  with  the 
alterations  disregarded.  It  may  be  that  R.  G-.  Wagner  in 
thus  marking  out  a  part  of  the  written  agreement  and  sub- 
stituting other  and  different  terms,  was  acting  in  perfect 
good  faith,  and  with  no  intent  to  do  any  wrong  to  plaintiff 
in  error.  But  when  he  so  far  relied  upon  the  expectancy  of 
obtaining  a  new  contract  as  to  obliterate  parts  of  the  old 
one,  he  deprived  defendant  in  error  of  any  right  to  enforce 
the  provisions  of  the  latter  by  use  of  the  instrument  thug 
altered.  The  evidence  does  not  support  the  contention  that 
E.  W.  Wagner  consented  to  these  changes.  R.  G.  Wagner 
very  frankly  states  that  E.  W.  Wagner  insisted  upon  sub- 
mitting the  new  terms  of  the  proposed  agreement  as  to  time 
of  completion  to  plaintiff  in  error.  Sangdahl,  the  other 
witness  upon  this  matter,  testified  to  the  same  effect.  But 
if  the  consent  of  E.  W.  Wagner  had  been  established,  and  if 
it  be  assumed  that  he  had  authority  to  bind  plaintiff  in 
error  by  such  consent,  yet  it  is  difficult  to  see  how  it  could 
aid  this  recovery.  The  consent  must  have  been  either  to 
the  alteration  and  consequent  abandonment  of  the  old  con 
tract  and  a  substitution  of  the  new  one  with  its  altered 
terms,  in  lieu  of  it,  in  which  event  the  recovery  here  upon 
the  abandoned  contract  could  not  be  maintained,  or  it  was 
a  consent  to  the  mutilation  and  consequent  abandonment 
of  the  old  contract  merely  in  contemplation  of  making  a 
new  contract,  which  was  never  made.  That  there  was  an 
agreement  that  the  instrument  might  be  thus  mutilated, 
and  yet  continue  to  be  a  valid  contract,  not  in  its  changed 
form,  but  in  its  original  form,  is  neither  credible  nor  sup- 
ported by  any  evidence. 

We  are  of  opinion  that  it  was  error  to  permit  the  jury  to 
base  a  verdict  for  defendant  in  error  upon  the  instrument 
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thus  altered,  disregarding  the  alterations,  and  giving  force 
to  it  as  in  its  original  form.  The  question  is  presented  in 
argument,  and  doubtless  will  be  raised  upon  another  trial, 
as  to  the  right  of  defendant  in  error  to  rely  upon  the  unal- 
tered duplicate  in  the  possession  of  plaintiff  in  error  as  a 
basis  of  recovery  for  breach  of  its  conditions,  and  in  spite 
of  the  fact  of  an  unauthorized  alteration  of  the  duplicate 
kept  by  defendant  in  error,  which  renders  it  incompetent. 

Many  of  the  authorities  by  which  the  rule  above  consid- 
ered is  established,  hold  in  terms  that  the  unauthorized  alter- 
ation not  only  precludes  use  in  evidence  of  the  writing  thus 
altered,  but  as  well  that  it  defeats  a  recovery  upon  the  con- 
tract evidenced  by  the  writing.  Upon  examination  such 
decisions  are  found  to  have  been  for  the  most  part,  if  not 
altogether,  in  cases  where  the  alteration  was  with  fraudulent 
intent,  or  where  no  other  means  of  establishing  the  contract 
were  presented  save  the  mutilated  writing.  When  the  alter- 
ation is  not  made  with  fraudulent  intent,  although  it  be 
such  as  to  destroy  the  writing  as  evidence,  it  has  been  held 
that  the  engagement  of  the  parties  may  be  otherwise  estab- 
lished and  enforced.  Vogel  v.  Pepper,  34  111.  100;  Atkinson 
v.  Ilowdom,  2  Ad.  &  El.  628;  Clute  v.  Small,  17  Wend.  238; 
Booth  v.  Powers,  56  N.  Y.  22;  Merrick  v.  Boury,  4  Oh. 
St.  60. 

In  Vogel  v.  Pepper,  supra,  the  court  said : 

"  There  is  a  conflict  of  opinion  regarding  the  existence  of 
a  right  of  action  on  an  instrument  which  has  been  altered 
by  a  stranger;  but  whatever  may  be  considered  as  the  cor- 
rect rule  in  that  regard,  we  are  unable  to  perceive  any  ffood 
reason  why  such  an  alteration  should  cancel  a  debt,  of  which 
the  instrument  was  merely  evidence.  *  *  *  A  material 
alteration  of  an  instrument  fraudulently  made  by  its  holder, 
justly  deprives  the  wrongdoer  of  all  rights  by  virtue  of  it. 
The  identity  of  the  instrument  is  thereby  destroyed,  and 
courts  will  not  assist  persons  who  have  been" guilty  of  a  fraud, 
to  carry  out  the  transaction  wherein  it  was  perpetrated.  A 
party  who  voluntarily  and  fraudulently  destroys  the  evi- 
dence of  a  debt  agreed  upon  by  the  parties,  ought  not  to  be 
allowed  to  supply  its  place  by  other  evidence. 

In  Clute  v.  Small,  supra,  the  rule  was  announced,  and  in 
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Booth  v.  Powers,  supra,  by  the  same  court  re-affirmed,  that 
the  test  by  which  the  right  to  resort  to  other  proof  to 
enforce  a  recovery  after  the  claimant  has  destroyed  his  own 
written  evidence  of  the  contract,  by  altering  it,  should  de- 
pend upon  the  intent,  whether  innocent  or  fraudulent,  in 
altering  the  writing. 

If  in  the  case  here  it  should  be  determined  that  the  alter- 
ations were  made  by  defendant  in  error  with  fraudulent 
intent,  doubtless  all  his  rights  under  the  contract,  whether 
evidenced  by  the  mutilated  duplicate  introduced  in  evidence 
or  by  the  unchanged  duplicate  held  by  plaintiff  in  error, 
would  be  lost.  But  if  it  be  determined  that  these  altera- 
tions were  made  innocently  and  without  any  fraudulent 
intent  whatever,  then,  while  the  effect  of  the  alterations  is  to 
destroy  the  writing  thus  changed  as  evidence  upon  which 
to  enforce  the  contract,  yet  we  are  of  opinion  that  it  would 
not  operate  to  preclude  a  recovery  based  upon  other  proof, 
as,  for  instance,  the  duplicate  held  by  plaintiff  in  error.  In 
such  case  of  material  and  unauthorized  alteration  by  the 
holder,  done  without  fraudulent  intent,  it  would  seem  that 
the  requirements  of  rule  have  been  met  when  the  altered 
writing  is  rejected  as  evidence. 

Resort  to  unchanged  duplicates  has  been  permitted  in 
similar  cases.  Lewis  v.  Payn,  8  Cowen,  71;  Jones  v.  Hoard, 
59  Ark.  42. 

And  as  applied  to  the  executory  provisions  of  leases,  exe- 
cuted in  duplicate,  see  1  Taylor  on  Landlord  &  T.  (8th  Ed.), 
Sec.  165. 

And  this  resort  to  a  duplicate  is  sanctioned  in  one  of  the 
cases  cited,  although  the  alteration  was  fraudulent,  an 
extent  to  which  the  Illinois  decisions  would  not  seem  to 
warrant  us  in  going. 

If,  therefore,  it  should  be  determined  by  a  jury  that  the 
engagement  here  in  question  was  entered  into  by  E.  W. 
Wagner,  with  authority  to  thereby  bind  plaintiff  in  error; 
that  the  alterations  made  by  R.  G.  Wagner  were  made  with- 
out fraudulent  intent,  and  that  the  contract  is  established 
by  proof  of  the  unchanged  duplicate  held  by  plaintiff  in 


406 


Appellate  Courts  of  Illinois. 


Vol.  89.] 


Patterson  v.  Patterson. 


error,  we  are  of  opinion  that  a  recovery  might  be  had  for 
breach. 

The  measure  of  damages  as  announced  by  the  instructions 
of  the  trial  court  is,  we  think,  correct. 

That  it  is  the  better  practice  to  amend  the  pleadings  upon 
discontinuing  as  to  certain  defendants  is  beyond  question, 
and  this  may  be  done  before  another  trial. 

There  was  a  very  decided  conflict  in  the  evidence  as  to 
whether  E.  W.  Wagner  was  represented  to  defendant  in 
error's  manager  as  a  copartner  of  plaintiff  in  error.  There- 
fore the  instruction  given  by  the  court  was  erroneous,  in 
that  it  assumed  that  E.  W.  Wagner  was  a  copartner,  or 
was  in  some  way  authorized  to  bind  plaintiff  in  error  by 
his  assent. 

The  propriety  of  proceeding  to  judgment  against  plaint- 
iff in  error  before  E.  W.  Wagner,  his  co-defendant,  has 
been  reached  by  process,  provided  the  joint  liability  of  the 
two  is  established,  is  settled  by  the  recent  decision  of  the 
Supreme  Court  in  Sherburn  v.  Hyde,  185  111.  580. 

It  is  not  necessary  to  consider  other  questions  raised  by 
reason  of  the  conclusion  reached. 

Because  of  the  error  in  the  instruction  noted,  and  because 
of  the  admission  of  the  altered  writing  as  a  basis  of  recov- 
ery, the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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Clara  W.  Patterson  et  al.  t.  Harry  C.  Patterson  et  al. 


1.  Deficiency  Decrees—  When  Proper.— In  foreclosure  proceedings 
whether  there  will  be  a  deficiency  can  not  be  known  until  after  a  sale, 
and  until  then  there  can  be  no  final  decree  for  a  deficiency. 

2.  Equity  Practice— By  Whom  Advantage  of  Errt>r  Can  Not  Be 
Taken.— -In  chancery  proceedings,  parties  who  are  in  no  way  prejudiced 
by  an  error  are  not  in  a  position  to  take  advantage  of  it,  and  as  to  them 
such  error  becomes  error  without  prejudice,  and  is  no  ground  for 
reversal. 
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Foreclosure. — Appeal  from  the  Superior  Court  of  Cook  Count} ;  the 
Hon.  Theodore  Brentano.  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1899.  Affirmed  in  part,  reversed  in  part  and  re- 
manded.   Opinion  filed  June  14,  1900. 

Statement. — Harry  C.  Patterson,  as  successor  in  trust  of 
Frederick  W.  Packard,  Caroline  D.  and  James  R.  Ely  and 
Mary  E.  Miller,  filed  a  bill  against  Clara  W.  Patterson  and 
Thomas  E.  Patterson,  the  appellants,  and  others,  to  fore- 
close a  trust  deed  executed  by  Daniel  C.  McBain  to  Fred- 
erick W.  Packard,  to  secure  the  payment  of  two  promissory 
notes  of  date  December  10,  1885,  for  the  sum  of  $5,000, 
and  due  in  five  years  after  date,  with  interest  at  the  rate  of 
six  and  a  half  per  cent  per  annum  until  maturity,  and 
eight  per  cent  per  annum  thereafter,  the  interest  evidenced 
by  coupon  notes.  The  notes  were  payable  to  the  order  of 
McBain  and  were  by  him  indorsed.  They  were  owned  by 
Caroline  D.  Ely,  James  R.  Ely  and  Mary  E.  Miller.  The 
bill  alleges  that  the  premises  are  described  in  the  trust  deed 
as  follows :  "  An  undivided  one-third  part  of  the  N.  E.  J 
of  the  N.  W.  J  and  the  N.  E.  fractional  quarter  south  of 
the  Calumet  river,  all  in  Section  2,  T.  36  K,  R.  14  E.  of  the 
3rd  P.  M.,  except  the  east  10  chains  of  said  N.  W.  J  of  the 
N.  E.  fractional  J,  measured  on  the  south  line  thereof,"  etc., 
describing  other  property;  that  in  drafting  the  trust  deed  a 
mistake  was  made  in  the  description  of  the  property  in 
omitting  the  words  "  north  west  J  of  "  before  the  words  "  N.  E. 
fractional  i  south  of  the  Calumet  river,"  by  reason  of  which 
mistake  the  said  McBain  was  made  to  convey  more  land 
than  he  owned,  but  which  description  in  said  deed  of  trust 
included  the  property  which  he  owned,  and  which  he 
intended  to  convey,  and  which  is  described  as  follows :  "An 
undivided  i  part  of  the  N.  E.  \  of  the  N.  W.  i,  and  the 
N.  "W.  i  of  the  N.  E.  fractional  i,  south  of  the  Calumet 
river,"  etc.;  that  the  trust  deed  provided  that  the  trustee 
or  holder  of  the  notes  might  pay  insurance  and  taxes  on 
the  premises  in  case  of  the  grantor's  failure  so  to  do,  and 
add  same  to  the  amount  to  be  paid  from  the  proceeds  of 
Bale  on  foreclosure;  that  the  trust  deed  also  provided  for 
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foreclosure  in  the  event  of  default  in  payment  of  the  notes, 
and  for  an  allowance  of  three  per  cent  on  amount  of  prin- 
cipal, interest  and  costs  as  solicitor's  fees,  and  ei^ht  percent 
interest  on  moneys  advanced  for  insurance  and  taxes;  that 
Harry  C.  Patterson  was  named  as  successor  in  trust  and 
had  notified  complainant,  Thomas  E.  Patterson,  of  his 
inability  to  act;  that  the  amount  due  on  each  principal  note 
is  $5,000,  with  interest  at  eight  per  cent  per  annum  from 
December  10,  1896,  $27  for  abstract  of  title,  solicitor's  fees 
and  other  expenses,  etc. 

The  bill  was  answered  by  the  Chicago  &  Calumet  Termi- 
nal fly.  Co.,  a  defendant  thereto,  alleging  an  interest  in  part 
of  the  premises  by  virtue  of  warranty  deeds  therefor  from 
Thomas  E.  and  Clara  "W.  Patterson,  William  H.  and  Har- 
riet H.  Rand  and  Charles  Lawrence,  and  praying  that  the 
premises  should  be  sold  in  the  inverse  order  of  alienation. 
Thomas  E.  and  Clara  W.  Patterson  also  answered.  Repli- 
cations were  filed  and  the  cause  was  referred  to  a  master  to 
take  proofs  and  report.  The  master's  report,  dated  May  15, 
1899,  and  filed  June  12, 1899,  finds  conveyance  from  McBain 
to  Thomas  E.  Patterson,  and  that  Patterson  assumed  and 
agreed  to  pay  the  notes,  and  that  the  notes  are  owned  by 
the  Elys  and  Mary  E.  Miller;  finds  items  and  amount  due 
"  from  the  defendant,  Thomas  E.  Patterson "  to  the  Elys 
and  Miller  as  follows : 

"  Amount  of  two  principal  notes  for  $5,000  each.$10,000  00 
Interest  thereon  December  10,  1896,  to  date  at 

eight  per  cent 1,944  44 

Taxes  for  1897  paid  August  17,  1898 210  29 

Interest  thereon  to  date  at  eight  per  cent 12  05 

Taxes  for  1898  paid  May  1,  1899 224  50 

Interest  thereon  to  date  at  eight  per  cent 69 

Paid  for  continuation  of  abstract 27  00 

Total $12,418  97" 

Also  the  further  sum  of  $350  as  solicitor's  fees,  and 
that  complainants  are  entitled  to  a  decree,  etc.  Finds  in- 
terest of  Chicago  &  Calumet  Terminal  Ry.  Co.  in  part  of 
the  premises,  and  that  such  interest  is  subject  to  the  trust 
deed.    Recommends  sale  in  inverse  order  of  alienation. 
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May  26,  1899,  the  master  sustained  an  objection  to  the 
allowance  of  $27  for  continuation  of  abstract,  restated  the 
account,  making  the  amount  $12,391.97,  and  in  addition, 
$350  for  solicitor's  fees.  Ail  other  objections  he  overruled. 
Objections  filed  before  the  master  were  ordered  to  stand  as 
exceptions  in  court.  The  court  overruled  appellant's  excep- 
tions, confirmed  the  master's  report,  found  $12,449.87  due 
to  the  Elys  and  Miller,  complainants,  and  the  further  sum 
of  $350  for  solicitor's  fees,  found  the  interest  of  the  railway 
company  in  the  premises  subject  to  the  rights  of  complain- 
ants, and  ordered  the  property,  exclusive  of  the  interest  of 
the  railway  company,  to  be  first  sold.  Ordered  master  to 
report  any  deficiency  on  a  sale  of  the  premises. 

Hoyne,  O'Connor  &  Hoyne,  for  appellants. 

J.  H.  Krebs,  attorney  for  appellees ;  Lloyd  W.  Bowers, 
of  counsel. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  objections  of  appellants'  counsel  are,  first,  that 
Thomas  E.  Patterson  did  not  assume  the  indebtedness  se- 
cured by  the  trust  deed;  second,  that  the  bill  does  not  allege 
delivery  to  Patterson  of  the  deed  running  from  McBain  to 
him;  third,  that  there  is  no  proof  of  the  mistake  in  the 
description  of  the  premises,  as  alleged  in  the  bill,  notwith- 
standing which  the  decree  directs  sale  of  the  N.  W.  £  of  the 
N.  E.  fractional  i,  etc.,  as  if  the  mistake  had  been  proved, 
instead  of  ordering  sale  of  the  N.  E.  fractional  £,  etc.,  as  the 
property  is  described  in  the  trust  deed;  fourth,  that  the 
decree  is  excessive. 

In  making  the  first  and  second  objections,  appellants' 
counsel  assume  that  the  decree  is,  in  substance,  a  personal 
decree  against  appellant  Thomas  E.  Patterson,  for  a  defi- 
ciency on  a  sale  of  the  premises.  Counsel  argue  that  the 
master  having  found  that  Patterson  assumed  the  indebted- 
ness secured  by  the  trust  deed,  and  also  that  the  amounts 
found  due  by  the  report  were  due  from  Patterson  to  the 
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complainants,  and  the  court  having  confirmed  the  master's 
report,  the  decree  is,  in  substance,  against  Patterson  for  a 
deficiency.  This  position  is  untenable.  The  decree  is  wholly 
in  rem.  It  is  not  even  a  conditional  decree  for  payment  of 
a  deficiency,  as  it  might  be  by  virtue  of  section  16  of  the 
mortgage  act.  Whether  there  will  be  a  deficiency  can  not 
be  known  until  after  the  sale,  for  until  after  that  time  there 
can  be  no  final  decree  for  a  deficiency.  Bartling  v.  Thiel- 
man,  183  111.  88. 

There  was  introduced  in  evidence  a  certified  copy  of  a 
warrant}*  deed  from  McBain  to  Thomas  E.  Patterson,  of 
date  December  11, 1885,  and  recorded  the  same  day,  convey- 
ing an  undivided  £  part  of  the  N.  E.  ^  of  the  N.  W.  i  and 
the  N.  W.  J  of  the  N.  E.  fractional  J  south  of  the  Calumet 
river,  etc.,  which  deed  contains  the  following: 

"Subject,  however,  to  an  incumbrance  of  ten  thousand 
dollars  and  the  interest  thereon,  secured  to  be  paid  by  a 
certain  deed  of  trust  bearing  date  December  10,  1885,  exe- 
cuted by  the  grantor  herein  to  Frederick  W.  Packard,  as 
trustee,  which  incumbrance  of  ten  thousand  dollars,  and 
the  interest  thereon,  the  said  Thomas  E.  Patterson  hereby 
assumes  and  agrees  to  pay,  and  is  a  part  of  the  considera- 
tion above  named,"  etc. 

September  23, 1888,  Thomas  E.  and  Clara  W.  Patterson, 
by  warranty  deed  of  that  date,  conveyed  to  the  Chicago  & 
Calumet  Terminal  Railway  Co.  an  undivided  i  part  of  part 
of  the  N.  i  of  the  N.  W.  i  and  of  the  N.  W.  i  of  the  N.  E. 
J  of  Sec.  2,  Town.  36,  etc.,  describing  land  conveyed  by 
metes  and  bounds.  The  master  found,  and  there  is  no 
objection  or  exception  to  the  finding,  that  the  premises 
conveyed  by  Patterson  and  wife  to  the  railway  company 
are  part  of  the  premises  in  question,  and  which  were  con- 
veyed by  McBain  to  Thomas  E.  Patterson,  as  above  stated. 
We  think  this  prima  facie  evidence  of  the  delivery  to  and 
acceptance  by  Patterson  of  the  deed  from  McBain.  The 
decree,  in  so  far  as  it  orders  a  sale  of  the  property  by  the 
description  alleged  in  the  bill  to  be  the  true  description, 
without  proof  of  the  alleged  error  in  drafting  the  deed,  is 
erroneous.    The  effect  is,  that,  under  the  decree,  a  sale  will 
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be  made  of  less  land  than  that  described  in  the  trust  deed, 
of  the  N.  W.  i  of  the  N.  E.  fractional  i  south  of  the  Calu- 
met river,  instead  of  the  N.  E.  fractional  J  south,  etc.,  but 
there  being  no  deficiency  decree  against  appellants,  or 
either  of  them,  and  no  certainty  that  there  ever  will  be,  we 
do  not  think  that  they  are  in  a  position  to  take  advantage 
of  the  error.  So  far  they  are  in  no  way  prejudiced  by  it, 
and  error,  without  prejudice  to  the  party  complaining,  is 
not  ground  for  reversal. 

The  decree  is  for  $12,449.87  and  $350  as  solicitor's 
fees,  while  the  master's  report,  filed  June  12,  1889,  which 
the  court  confirmed,  found  due  $12,391.97  and  $350  as 
solicitor's  fees.  The  decree  in  this  respect  is  erroneous. 
The  decree  should  be  for  the  amount  found  due  by  the 
master,  namely,  $12,391.97,  with  interest  thereon  in  accord- 
ance with  section  3  of  chapter  74  of  the  statutes,  and  the 
further  sum  of  $350  for  solicitor's  fees.  The  decree  was 
entered  June  12, 1899;  the  date  of  the  master's  report  is 
May  15, 1899.  Interest  on  $12,391  97  from  May  15th  to  June 
12th,  1899,  twenty-eight  days,  at  the  rate  of  five  per  cent 
per  annum,  is  $48.19;  $12,391.97  plus  $48.19  is  $12,440.16, 
which  latter  amount  is  $9.71  less  than  $12,44  9.87,  the 
amount  of  the  decree.  The  decree  will  be  affirmed  as  to  the 
amount  of  $12,440.16  due  the  complainants,  Caroline  D. 
Ely,  James  K.  Ely  and  Mary  E.  Miller,  and  the  further  sum 
of  $350  for  solicitor's  fees,  and  will  be  reversed  as  to  $9.71, 
included  in  the  amount  $12,449.87,  and  the  cause  will  be 
remanded  for  further  proceedings  in  accordance  with  this 
opinion/  The  parties  respectively  to  pajr  their  own  costs 
of  this  court.  Affirmed  in  part  and  reversed  in  part,  and 
cause  remanded. 
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1.  Excessive  Damages—  When  $5,000  is  Not  Excessive.— A  married 
woman  was  injured  in  a  collision  with  a  street  car.  She  was  pregnant 
at  the  time,  and  in  about  six  weeks  afterward  gave  birth  to  twins. 
She  testified  that  they  were  born  seven  months  from  conception;  that 
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from  the  time  of  the  accident  to  their  birth  she  was  sick  and  suffered 
pain;  had  hemorrhages  from  the  womb,  and  could  not  rest;  that  it  was 
four  months  before  she  could  get  out  of  child-bed.  Before  the  accident 
she  was  healthy  and  strong,  could  do  her  own  work  and  that  of 
others,  earning  $1.50  per  day;  that  since  the  accident  she  has  been 
unable  to  work,  and  has  had  constant  pain  in  her  side  and  shoulders. 
One  of  the  twins  lived  two  years  and  the  other  about  two  weeks  longer. 
It  was  held  that  a  judgment  for  $5,000  was  not  excessive. 

Act  Km  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Samuel  C.  Stough,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion 
filed  June  14,  1900. 

John  A.  Rose  and  Louis  Boisot,  Jr.,  attorneys  for  ap- 
pellant. 

Walsh  &  McArdle,  attorneys  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Appellee  in  a  suit  against  appellant  for  an  injury  to  her 
person  obtained  a  verdict  for  the  sum  of  87,544.  The 
court  required,  as  a  condition  of  refusal  to  grant  a  new 
trial,  that  appellee  should  remit  $2,544  from  the  verdict, 
which  was  done,  and  judgment  was  entered  for  $5,000, 
from  which  this  appeal  was  taken. 

The  accident  occurred  on  Dearborn  street,  a  short  dis- 
tance north  of  Monroe  street,  in  the  city  of  Chicago.  The 
former  street  lies  north  and  south,  and  the  latter  east  and 
west.  There  are  car  tracks  of  appellant  in  both  streets.  The 
track  on  Monroe  street  comes  into  Dearborn  street  from 
the  west,  and  by  a  curve  turns  into  Dearborn  street  on  the 
east  side  of  the  latter  street  and  proceeds  north.  Appellee 
and  her  husband  were  riding  in  a  b'uggy  on  the  east  side  of 
Dearborn  street,  east  of  the  car  track,  March  27,  1S96, 
about  five  o'clock  in  the  afternoon,  when  the  accident 
occurred.  The  horse  and  buggy  belonged  to  appellee,  and 
her  husband  was  driving.  A  train  of  appellant,  consisting 
of  a  grip-car  and  trailer,  came  up  behind  them  and  the 
front  part  of  the  grip-car  collided  with  the  left  front  wheel  of 
the  buggy,  breaking  the  wheel,  and  the  preponderance  of 
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evidence  is  that  the  buggy  sank  on  the  left  side  next  the 
car,  and  that  appellee,  who  was  sitting  on  the  left  side  of 
the  buggy,  fell,  or  was  thrown  against  the  grip-car.  The 
question  of  fact  mainly  contested  between  the  parties 
is  whether  the  accident  was  occasioned  by  the  negligent 
driving  of  appellee's  husband  or  by  the  negligence  of  those 
in  charge  of  appellant's  train.  On  this  question  the  evi- 
dence is  conflicting.  O'Connell,  a  witness  for  appellee,  tes- 
tified : 

"I  am  sergeant  of  police  at  the  eleventh  precinct  sta- 
tion of  the  city  of  Chicago.  March  27,  1896,  I  was  sta- 
tioned at  the  corner  of  Monroe  and  Dearborn  streets  in 
Chicago.  It  was  about  five  o'clock  in  the  afternoon,  and  I 
stood  on  the  north  crossing.  There  is  a  curve  there,  and 
the  North  Chicago  street  cars  run  from  Monroe  around 
to  Dearborn  street.  I  always  kept  the  cars  back  until  the 
car  ahead  was  gone.  There  is  a  single  track  there  for  the 
cable  cars.  There  is  another  track  there  for  horse  cars  run- 
ning to  the  Dearborn  station.  The  cable  comes  from  the 
west  on  Monroe  and  turns  north  on  Dearborn.  Plaintiff's 
husband  drove  down  Dearborn  street  to  my  crossing, 
and  I  stopped  them  there  over  the  crossing  until  the  car 
got  loaded  up  with  people  ahead  of  them,  and  went  along, 
and  then  I  beckoned  them  to  come  on.  There  was  a  row 
of  wagons  standing  between  the  sidewalk  and  the  street- 
car track,  so  that  tne  outer  wheel  of  the  buggy  had  to  go 
on  one  of  the  street-car  tracks.  I  stepped  one  side,  and  the 
buggy  went  right  along,  and  the  street  car  that  was  com- 
ing along  came  right  after  them  and  ran  into  the  wheel  of 
their  buggy.  When  I  saw  the  grip-car  coming  I  told  the 
grip-man  to  stop  until  he  "ave  a  chance  for  those  people  to 
get  out  of  the  way.  lie  didn't  stop.  They  had  gone 
about  twenty  feet  when  the  car  struck  them.  They  went 
right  by  me  on  the  crossing,  and  the  grip-car  came  right 
around  after  that  and  ran  into  the  buggy." 

This  witness  also  testified  that  he  stood  twelve  or  four- 
teen feet  north  of  the  north  lino  of  Monroe  street,  and  that 
the  buggy,  when  struck,  was  twenty  to  thirty  feet  north  of 
where  he  stood.  The  preponderance  of  the  evidence  is  that 
the  outer  or  west  wheels  of  the  buggy  were  not  in  the  car 
tracks,  as  testified  by  O'Connell,  also  that  the  left  front 
wheel  of  the  buggy,  and  not  the  left  hind  wheel,  as  he  tes- 
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tiffed,  was  struck,  but  he  might  easily  have  been  mistaken 
in  these  particulars. 
Orvis,  appellee's  witness,  testified : 

"  What  first  called  my  attention  to  the  accident,  was  the 
cable  car  starting  to  come  around  the  corner,  and  the  grip- 
man  was  evidently  ringing  the  bell  very  hard.  I  turned 
and  noticed  a  policeman  holding  up  his  club,  and  the 
motor-man  continued  to  come  on.  Opposite  the  place 
where  I  stood  was  the  plaintiff  and  a  gentleman.  They 
were  in  a  single  rig,  a  covered  carriage,  and  they  were  just 
starting  up  the  horse  as  the  grip-man  came  around,  and  the 
nearer  he  come  the  more  thev  tried  to  get  the  horse  out  of 
the  way.  The  policeman  held  up  his  club  menacingly,  but 
the  grip-man  did  not  stop.  He  held  up  his  club  to  the 
grip-man,  and  there  was  a  double  rig,  1  believe  a  wagon, 
that  stood  partially  crosswise  of  the  street  between  the 
curb  and  where  the  car  came  round,  and  it  blocked  up  the 
road  partially,  and  there  was  not  room  between  that 
wagon  and  the  grip-car  for  the  rig  of  Mrs.  Smadraff  to  go 
through." 

Appellee  testified : 

"  There  were  carriages  stopped  by  the  side,  outside  the 
stores  there,  and  on  the  end  of  three  or  four  carriages  was 
a  big  freighfchouse  wagon,  so  we  couldn't  go  any  place,  ex- 
cept we  got  out  on  the  track  or  up  on  top  of  the  carriage." 

Fred  Smadraff,  appellee's  husband,  testified : 

"  I  went  ahead  to  escape  the  car,  but  carriages  and  big 
delivery  wagons  were  on  my  right  side,  so  I  couldn't  go 
very  much  ahead,  and  I  couldn't  move  to  the  right;  so  I 
drove  as  far  ahead  as  I  could,  and  then  the  car  gave  me  no 
time." 

Four  of  the  witnesses  for  appellant  testified  that  there 
was  a  wagon  standing  between  the  car  track  and  the  east 
curbstone  of  Dearborn  street.  Vaugn,  appellant's  witness, 
testified : 

"  He  seemed  to  be  trying  to  drive  diagonally  across  the 
street,  in  order  to  get  out  of  this  wagon's  way,  that  was 
stopping  there,  before  the  car  got  to  him,  but  he  could  not 
get  by,  and  he  drew  his  horse  around  and  got  $  little  too 
far,  and  the  footboard  of  the  car  struck  the  back  part  of 
the  front  wheel  on  the  left  hand  side  of  the  carriage." 
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This  witness  further  testified  : 

"  Where  it  was  struck  there  was  a  wagon  standing  be- 
tween the  car  track  and  the  curb,  and  the  horse  and  buggy 
started  to  go  west  of  this  wagon,  and,  as  I  understood  it, 
the  car  was  so  close  that  he  could  not  succeed,  and  he  turned 
his  horse  east." 

Murphy,  appellant's  gripman,  testified  that  as  he  ap- 
proached Dearborn  street,  he  was  signaled  by  the  officer  to 
come  ahead,  which  he  did;  also,  that  as  he  approached  the 
buggy,  which  was  moving  in  a  direction  parallel  with  the 
car  tracks,  the  driver  of  the  horse  turned  him  to  the  right, 
which  cramped  the  left  fore  wheel,  throwing  it  in  the  way 
of  the  car,  and  that  this  was  the  cause  of  the  collision. 
Some  five  witnesses  testified  on  behalf  of  appellant,  that 
the  horse  was  either  turned  to  the  right,  or  that  he  backed 
or  was  backed  by  the  driver  toward  the  car.  The  preponder- 
ance of  the  evidence  is,  as  contended  by  appellant's  counsel, 
that  the  car  was  running  at  a  comparatively  slow  rate  of 
speed  when  the  collision  occurred,  and  that  it  stopped  within 
from  two  to  five  feet  from  the  place  of  collision.  The  dis- 
tance of  the  place  of  collision  from  the  north  line  of  Monroe 
street  is  stated  by  the  gripman  to  be  about  sixty  feet.  The 
conductor  fixes  it  at  fifty  to  sixty  feet,  other  witnesses  fix  the 
distance  at  fifty  feet.  The  evidence  shows  that  the  position 
of  the  gripman  was  such  that  he  could  have  seen  plainly  the 
buggy  and  such  vehicles  as  were  between  the  east  car  track 
and  the  east  curb  line  of  Dearborn  street,  and  there  is  no 
claim  that  the  car  could  not  have  been  stopped  after  it 
rounded  the  curve,  and  before  it  reached  the  buggy.  The 
credibility  of  the  witnesses,  and  on  which  side  was  the  pre- 
ponderance of  credible  evidence,  were  ^questions  for  the 
jury,  and  we  can  not  say  that  their  finding  that  the  collis- 
ion occurred  by  reason  of  the  defendant's  negligence,  is 
manifestly  against  the  weight  of  the  evidence. 

Appellant's  counsel  asked  the  court  to  give  the  follow- 
ing instructions,  which  the  court  refused  to  give  : 

a.  "The  court  instructs  the  jury  that  street  cars  have  a 
right  of  way  superior  to  that  of  all  other  persons  at  all 
places  along  their  lines,  except  at  street  crossings,  and  that 
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at  street  crossings  the  rights  of  street  cars  and  the  travel- 
ing public  are  equal.  And  if  the  jury  believe,  from  the 
evidence,  that  the  plaintiff  was  struck  by  one  of  the  defend- 
ant's cars  at  some  place  along  its  line  other  than  at  a  street 
crossing,  then  the  court  further  instructs  the  jury  that,  in 
determining  whether  or  not  the  said  defendant  was  in  the 
exercise  of  due  care,  you  should  take  into  consideration  the 
fact  that  the  said  defendant  had  a  right  of  way  superior  to 
that  of  all  other  persons,  at  all  places  along  its  line  except 
at  street  crossings,  together  with  all  other  facts  and  cir- 
cumstances in  evidence." 

b.  "The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff  was  suddenly  and  unex- 
pectedly placed  in  a  position  of  danger,  then,  in  order  to 
charge  the  defendant  with  a  duty  to  avoid  injuring  the 
plaintiff,  the  plaintiff  must  show,  by  a  preponderance  of  the 
evidence,  that  the  circumstances  were  such  that  the  servant 
or  servants  of  the  defendant  had  an  opportunity  to  become 
conscious  of  the  facts  giving  rise  to  such  duty,  and  a  rea- 
sonable opportunity  to  perform  it;  and  if  the  jury  further 
believe  from  the  evidence  that  the  circumstances  as  shown 
by  the  evidence  did  not  charge  the  said  defendant  with  a 
duty  as  thus  defined,  or  if  the  jury  believe  from  the  evi- 
dence that  the  defendant  did  not  have  a  reasonable  oppor- 
tunity to  perform  such  duty  as  thus  defined,  then  they 
should  find  the  defendant  not  guilty." 

c.  "  The  court  instructs  the  jury  that  no  presumption  of 
negligence  arises  against  the  defendant  from  the  mere  fact, 
of  itself,  that  the  plaintiff  was  injured  in  connection  with 
defendant's  car." 

d.  "  The  jury  are  instructed  that  if  they  believe  from 
the  evidence  that  the  person  driving  the  horse  and  carriage 
in  question,  at  the  time  and  place  in  question,  negligently 
drove  against  the  car  on  the  occasion  in  question,  and  that 
the  injury  to  the  plaintiff  was  caused  solely  thereby,  then 
the  plaintiff  can  not  recover  in  this  case,  and  you  should 
find  the  defendant  not  guilty." 

The  preponderance  of  the  evidence  is,  as  before  stated,  that 
the  buggy  was  not  on  appellant's  track  at  the  time  of  the 
collision,  or  at  any  time  after  the  car  turned  on  the  curve 
into  Dearborns  street,  and  so  appellant's  counsel,  in  their 
argument,  contend.  This  being  true,  we  can  not  perceive 
how  appellant  could  have  been  prejudiced  by  the  refusal  of 
instruction  a.  That  instruction  could  only  be  important 
in  respect  to  one  driving  on  the  track. 
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Instruction  b  is  erroneous  in  the  omission  of  an  impor- 
tant element,  viz.,  that  the  plaintiff  might  have  been  sud- 
denly and  unexpectedly  placed  in  a  position  of  danger  by 
the  defendant's  fault,  in  which  case  the  law  would  not  be 
stated  in  the  instruction. 

Instruction  c  is  substantially  included  in  appellant's  in- 
struction 22,  given,  which  is  as  follows : 

"  22.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  injury  to  the  plaintiff  was  the 
result  of  an  accident  which  occurred  without  the  negligence 
of  the  defendant  as  charged  in  the  declaration,  they  should 
return  a  verdict  of  not  guilty." 

Instruction  d  is,  in  substance,  included  in  appellant's  third 
instruction  given,  which  is  as  follows : 

3.  "  If  the  jury  believe  from  the  evidence  that  the  sole 
efficient  cause  of  the  injury  to  the  plaintiff  was  the  negligent 
manner  in  which  the  plaintiff's  horse  was  driven  at  the 
time  and  place  in  question,  if  you  believe  from  the  evidence 
said  horse  was  negligently  driven,  then  you  should  find  the 
defendant  not  guilty." 

Lastly,  appellant's  counsel  contend  that  the  damages  are 
excessive.  When  appellee  was  injured  she  was  pregnant, 
and  in  about  six  weeks  after  the  injury  she  gave  birth  to 
twins,  two  months  before  her  time.  She  testified  that  they 
were  born  seven  months  from  conception;  that  from  the 
time  of  the  accident  till  the  birth  of  the  twins  she  was  sick; 
that  she  suffered  pain,  had  hemorrhage  of  the  womb,  and 
could  not  rest,  and  that  it  was  four  months  before  she  could 
get  out  of  child-bed;  that  before  the  accident  she  was 
healthy  and  strong,  and  could  do  her  own  work  and  that  of 
others,  and  earned  $1.50  per  day,  and  that  since  the  accident 
she  had  been  unable  to  work  and  has  had  constant  pain  in 
her  left  side  and  shoulders.  One  of  the  twins  lived  two 
years  and  the  other  about  two  years  and  two  weeks. 

Dr.  William  Evatt,  a  witness  for  plaintiff,  testified  as  fol- 
lows : 

"lama  physician  and  surgeon,  and  have  been  practic- 
ing medicine  in  Chicago  fourteen  years.  I  am  a  graduate 
of  Trinity  College,  Dublin.    I  attended  Mrs.  Smadraff,  the 
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plaintiff,  when  her  twins  were  born,  and  have  attended  her 
for  about  ten  or  twelve  years.  I  was  called  in  after  the 
accident.  I  found  her  in  bed  and  she  was  flowing  prof usely 
from  the  womb.  She  had  intermittent  pains,  appeared  to 
be  about  the  fifth  month  in  pregnancy,  and  seemed  to  be 
threatened  with  miscarriage.  I  examined  her  abdomen  and 
body.  I  found  the  left  side  bruised  from  the  ribs  down  to 
the  hips,  the  abdomen  pretty  badly  bruised,  black  and  blue. 
She  was  suffering  from  nervous  shock  and  suffering  intense 
pain.  I  was  obliged  to  give  her  medicine  to  stop  the  flow 
and  relieve  the  pain;  gave  her  liniments  to  rub  on  these 
bruised  parts.  She  suffered  intense  pain  on  the  ribs  here 
on  the  left  side.  She  was  unable  to  breath — some  syui|> 
toms  of  pleurisy  from  direct  injury.  This  lasted  about  six 
weeks,  off  and  on,  during  which  time  she  lost,  as  I  should 
judge,  about  two  quarts  of  blood.  She  finally  gave  birth 
to  these  twins  about  the  middle  of  May,  1896.  These  chil- 
dren were  in  the  seventh  month,  very  small,  partially  devel- 
oped. One  of  them  was  bruised  on  the  head,  black  and 
blue.  It  took  me  nearly  an  hour  to  restore  life  to  it.  That 
child  had  a  curvature  of  the  spine." 

This  witness  further  testified  that  appellee  never  fully 
recovered  her  health  after  the  birth  of  the  twins. 

"We  would  not  feel  warranted  by  the  evidence  in  revers- 
ing the  judgment  on  the  ground  that  the  damages  are 
excessive. 

The  judgment  will  be  affirmed. 


Charles  E.  Grosse  v.  Sweet,  Dempster  &  Co. 

1.  Voluntary  Assignments— Biniing  upon  the  Parties,  However 
Fraudulent. — It  is  settled  by  a  long  course  of  decisions  in  this  country 
and  in  Great  Britain,  that  however  fraudulent  a  deed  may  be,  as  to 
creditors  it  is  valid  and  binding  between  the  parties  to  it. 

2.  Fraudulent  Conveyances—  To  What  Extent  Void  as  to  Credit- 
ors.— A  fraudulent  conveyance  is  void  only  as  to  creditors,  and  then 
only  to  the  extent  to  which  it  may  b<»  necessary  to  deal  with  the  con- 
veyed estate  for  their  satisfaction.  When  the  claims  of  creditors  are 
satisfied  the  conveyance  will  be  good  for  all  other  purposes. 

Creditor's  Bill.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons.  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.    Affirmed.    Opinion  filed  June  14,  1900; 
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Statement  by  the  Court* — November  1;  1895,  appellant, 
as  party  of  the  first  part,  and  Andrew  Z.  Olson,  of  the* sec- 
ond part,  entered  into  an  agreement,  the  parts  of  which 
material  to  be  considered  in  this  case  are  as  follows : 

"  Whereas,  said  party  of  the  first  part  is  engaged  in  busi- 
ness in  the  line  of  clothing,  men's  hats,  caps,  furnishing 
goods,  etc.,  in  the  city  of  Chicago,  and  said  A.  Z.  Olson  is 
now  employed  by  said  first  party  as  salesman  and  general 
assistant;   said  first  party  agrees  to  employ  said   second 

Jiarty  for  the  term  of  three  years  from  this  date,  and  in 
ieu  of  a  stated  salary  said  first  party  agrees  with  said  sec- 
ond party  that  he  will  allow  him  as  compensation  for  his 
services  one-fourth  of  the  profits  of  the  business  during  the 
above  term,  after  deducting  a  salary  of  $20  weekly  to  each 
of  the  two  parties  hereto  (which  amount  shall  be  charged  to 
expense  account)  under  the  following  conditions:  The 
business  is  to  be  carried  on  under  the  name  of  Charles  E. 
Grosse,  and  said  second  party  agrees  to  devote  his  entire 
time  and  attention  to  the  successful  prosecution  of  the  said 
business,  and  neither  directlv  not  indirectly  to  engage  in 
any  other  business  during  the  continuance  of  this  agree- 
ment except  the  business  above  stated.  At  the  end  of  each 
year  an  inventory  of  the  stock  is  to  be  taken  at  net  cost 
price  and  a  deduction  of  ten  (10)  per  cent  for  depreciation 
in  value  shall  be  made;  and  after  deducting  the  indebted- 
ness of  the  business,  the  net  profits  are  thus  found,  which 
have  accumulated  during  the  year,  whitfh  shall  be  divided 
on  the  ratio  of  seventy-live  (75)  per  cent  of  said  profits  to 
be  credited  to  the  account  of  said  first  party,  and  twenty- 
five  (25)  per  cent  to  be  credited  to  the  account  of  said  sec- 
ond party.  The  said  second  party  shall  be  permitted  to 
draw  for  his  personal  expense  a  sura  not  exceeding  $20 
weekly  at  the  end  of  each  week,  which  shall  be  charged  to 
expense  account,  and  the  same  amount  shall  also  be  drawn 
by  said  first  party,  which  shall  also  be  charged  to  the 
expense  account.  Should  the  said  second  party  desire  to 
extend  credit  to  his  friends  or  others  in  opposition  to  or 
without  the  consent  of  said  first  partv,  should  said  credits 
prove  to  be  a  loss,  all  such  shall  be  charged  to  the  account 
of  said  second  party  in  full,  and  deducted  from  his  propor- 
tion of  the  profits  at  the  end  of  the  year,  and  the  balance, 
if  any,  found  to  be  due  him  at  the  end  of  the  year  shall  be 
allowed  to  remain  in  the  business  at  the  option  of  the  first 
party,  in  which  event  interest  at  the  rate  of  six  (6)  per  cent 
shall  be  allowed  upon  such  amount." 
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Pursuant  to  the  terms  of  this  agreement,  Olson  entered 
the  employment  of  Grosse,  and  continued  therein  up  to  the 
month  of  April,  1897,  when  it  is  claimed  by  Grosse,  Olson* 
ceased  to  work  for  him  without  any  good  cause,  and  soon 
thereafter  entered  into  the  employment  of  a  rival  in  trade 
of  said  Grosse. 

In  the  year  1893  Olson  contracted  an  indebtedness  to  the 
firm  of  Sweet,  Dempster  &  Co.  to  the  amount  of  $1,694, 
and  during  that  year  failed  in  business,  leaving  a  large 
amount  of  debts  unpaid,  and  ever  since  that  time  has  been 
insolvent.  The  firm  of  Sweet,  Dempster  &  Co.  was  suc- 
ceeded in  business  by  the  appellee,  a  corporation  of  the 
same  name,  the  firm  assigning  and  transferring  to  the  cor- 
poration all  its  assets,  including  the  claim  against  Olson. 
On  this  claim  a  judgment  was  rendered  in  favor  of  the 
appellee  and  against  Olson  on  April  13,  1897,  for  $1,694, 
on  which  execution  was  issued  and  returned  nvlla  bona. 

Appellee  filed  a  creditor's  bill  against  Olson,  Grosse,  and 
Florence  M.  Olson,  the  wife  of  said  Andrew,  which  con- 
tains the  usual  allegations  and  prayer  of  a  creditor's  bill, 
and  in  addition  charges  in  substance  the  making  of  said 
contract;  Olson's  employment  thereunder;  that  about  Jan- 
uary 1,  1897,  an  accounting  was  bad  between  Grosse  and 
Olson,  as  the  result  of  which  there  was  found  to  be  due 
from  Grosse  to  Olson  $1,200;  that  at  the  request  of  Olson, 
and  for  the  purpose  of  avoiding  the  payment  of  Olson's 
debts  and  to  hinder  and  delay  his  creditors,  said  amount 
was  transferred  upon  the  books  of  Grosse  to  the  credit  of 
said  Florence  M.  Olson,  and  Grosse  agreed  to  pay  the  same 
to  her  at  any  time  thereafter  on  demand. 

Answers  to  the  bill  were  filed  by  each  of  the  defendants 
and  replications  to  such  answers.  Grosse  also  filed  a  cross- 
bill making  the  appellee  and  Olsons  defendants  thereto,  in 
which  he  set  up  the  said  contract,  Olson's  employment 
thereunder  and  said  accounting,  and  said  amount  found  due 
Olson,  but  claimed  that  under  the  terms  of  the  contract  be, 
Grosse,  had  the  option  to  retain  said  amount  in  his  business 
till  the  end  of  the  contract  between  him  and  Olson,  which 
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was  three  years;  that  Olson,  without  just  cause,  on  April 
4,  1897,  left  the  employment  of  said  Grosse,  in  violation  of 
the  terms  of  said  contract,  and  entered  the  employ  of  one 
Backer,  a  competitor  in  business  of  said  Grosse,  whereby 
said  Olson  had  greatly  injured  the  trade  and  business  of 
Grosse,  and  had  caused  him  great  loss  of  profits  and  gains 
to  the  sum  of  $5,000,  and  that  said  amount  so  found  due 
Olson  should  be  applied  in  liquidation  of  such  damages  as 
Grosse  had  sustained  by  reason  of  the  violation  of  said  con- 
tract. 

Answers  were  filed  to  the  cross-bill  by  each  of  the  defend- 
ants thereto,  and  replications  to  such  answers. 

The  cause  was  referred  to  a  master  to  take  proof  and 
report  the  same  with  his  conclusions,  which  was  done.  The 
master  reported  from  the  evidence  taken  before  him  the 
recovery  of  the  judgment  in  appellee's  favor,  return  of 
execution  thereon,  Olson's  insolvency,  his  employment  by 
Grosse  under  the  said  contract,  the  accounting  between  him 
and  Grosse  and  the  amount  found  due  from  Grosse  to 
Olson,  all  substantially  as  above  stated,  and  that  on  Jan- 
uary 17,  1897,  said  account  of  $1,200  due  from  Grosse  to 
Olson  was  transferred  and  assigned,  by  agreement  between 
Olson  and  Grosse,  to  said  Florence  M.  Olson  for  the  con- 
sideration of  one  dollar;  that  said  assignment  was  made 
for  the  purpose  of  hindering  and  delaying  the  creditors  of 
Andrew  Z.  Olson;  that  no  part  of  said  $1,200  or  interest 
thereon  has  ever  been  paid;  that  the  assignment  is  conclu- 
sive as  between  the  parties  thereto  and  said  Grosse;  that 
Grosse  is  not  entitled  to  any  relief;  that  said  assignment 
was  and  is  a  fraud  on  appellee,  as  a  creditor  of  sa»jd  Olson, 
and  that  appellee  is  entitled  to  have  said  $1,200,  with  inter- 
est thereon  at  six  per  cent  per  annum  from  January  17, 
1897,  applied  toward  the  satisfaction  of  appellee's  judg- 
ment. 

Upon  the  hearing  of  exceptions  to  said  report  the  chan- 
cellor overruled  the  exceptions,  approved  and  confirmed  the 
report  and  entered  a  decree  in  conformity  therewith,  and 
directing  the  payment  by  Grosse  to  appellee,  within  five 
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days,  of  the  sum  of  $1,200,  with  interest  from  January  17, 
1897,  at  six  per  cent  per  annum,  amounting  in  all  to 
$1,379.60,  and  also  costs  of  suit,  and  the  cross-bill  of  Grosse 
was  also  dismissed  for  want  of  equity.  From  this  decree 
the  appeal  herein  is  taken. 

Rogers  &  Mahonet  and  Frederick  A.  Willocghby, 
attorneys  for  appellant. 

Louis  Danziger,  attorney  for  appellee,  contended  for  the 
rule  that,  where  parties  are  concerned  in  illegal  transac- 
tions, courts  of  equity  will  not  interpose  to  grant  any  relief, 
acting  on  the  well  known  maxim,  In  pari  delicto  portior 
est  conditio  defendentis.  As  this  court  said  in  Kassing  v. 
Durand,  41  111.  App.  93,  106 : 

"  One  of  the  most  common  occasions  for  the  enforcement 
of  the  rule  that  he  who  comes  into  equity  must  do  so  with 
clean  hands,  arises  in  cases  where  a  debtor  has  in  any  man- 
ner transferred  his  property  for  the  purpose  of  defrauding 
his  creditors,  and  afterward  seeks  as  against  the  transferee 
to  recover  back  the  property.  The  door  of  a  court  of 
equitv  is  always  shut  against  such  a  claimant.  Pomerov's 
Eq.  Jurisp.,  Sec.  401;  Wheeler  v.  Sage,  1  Wall.  518;  Bolt 
v.  Rogers,  3  Paige  156;  Riedle  v.  Mulhausen,  20  111.  App. 
68;  Ryan  v.  Ryan,  97  111.  38;  Fitzgerald  v.  Forristal,  48  111. 
228;  Phelps  v.  Curts,  80  111.  109;  Nesbitt  v.  Digby,  13  111. 
389." 

See  also,  Miller  v.  Marckle,  21  111.  152;  Dunaway  v.  Rob- 
ertson, 95  111.  419. 

The  assignment  was  valid  as  between  the  parties  to  it — 
Olson,  Grosse  and  Mrs.  Olson — but  void  only  as  to  Olson's 
creditors.  Fitzgerald  v.  Forristal,  supra;  Upton  v.  Craig, 
57  111.  257;  Beebe  v.  Saulter,  87  111.  518. 

Me.  Justice  Windes  delivered  the  opinion  of  the  court 
It  is  claimed  for  appellant  that  appellee  stands  in  no  bet- 
ter position  as  regards  the  $1,200  found  to  bedue  to  Andrew 
Z.  Olson  from  Grosse  on  the  accounting  between  them 
than  would  Olson  were  he  suing  Grosse  for  the  same;  that 
the  contract  of  employment  was  an  entire  contract,  and 


First  District— October  Term,  1899.      423 

Grosse  v.  Sweet,  Dempster  &  Co. 

Olson  having  broken  it,  he  could  not  recover  as  against 
Grosse,  and  that  even  if  the  contract  were  divisible,  Grosse 
could  set  off  or  recoup  the  damages  sustained  by  him  by 
reason  of  Olson's  violation  of  the  terms  of  the  contract. 
We  are  of  opinion  that  these  contentions  can  not  be  main- 
tained on  this  record. 

By  the  terms  of  the  contract  an  accounting  yearly  is 
provided  for  between  Grosse  and  Olson,  and  that  the  bal- 
ance, if  any,  found  to  be  due  to  Olson  at  the  end  of  the 
year  should  be  allowed  to  remain  in  the  business,  at  the 
option  of  Grosse,  in  which  event  interest  at  the  rate  of  six 
per  cent  should  be  allowed  upon  such  amount.  The  master 
and  the  court  found,  and  the  evidence  supports  the  finding, 
at  least  the  finding  can  not  be  said  to  be  manifestly  against 
the  evidence,  that  the  amount  found  to  be  due  Olson  upon 
the  accounting  was,  by  agreement  between  him  and  Grosse, 
assigned  and  transferred  to  Florence  M.  Olson,  for  the  pur- 
pose of  hindering  and  delaying  the  creditors  of  Andrew  Z. 
Olson,  and  that  this  assignment  was  and  is  a  fraud  upon 
appellee  as  a  creditor  of  said  Olson. 

As  between  the  Olsons  and  Grosse  this  assignment  was 
valid  and  binding,  although  void  as  to  creditors  of  Olson 
who  were  creditors  at  the  time  of  such  assignment.  Upton 
v.  Craig,  57  111.  257;  Phelps  v.  Curts,  80  111.  109;  Fitzgerald 
v.  Forristai,  48  111.  228;  Beebe  v.  Saulter,  87  111.  518;  Camp- 
bell v.  Whitson,  68  111.  240;  Songer  v.  Partridge,  107  111. 
529. 

In  the  Upton  case,  supra,  the  Supreme  Court,  in  speaking 
of  a  fraudulent  conveyance,  say :  "  It  was  settled  by  a 
long  course  of  decisions  in  this  country  and  in  Great  Britain, 
that  however  fraudulent  the  deed  may  be  as  to  creditors  it 
is  valid  and  binding  between  the  parties." 

In  the  Phelps  case,  supray  it  was  held  that  where  a  deed 
was  set  aside  as  fraudulent,  it  would  be  upheld  as  to  the 
grantee  who  was  not  guilty  of  actual  fraud,  to  the  extent 
of  the  actual  consideration  which  passed  from  such  grantee. 

In  the  Campbell  case,  supra,  the  court  say  : 

"  It  is  well  settled  and  familiar  doctrine,  that,  although 
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voluntary  conveyances  are  or  may  be  void  as  to  existing 
creditors,  yet  they  are  valid  and  effectual  as  between  the 
parties,  and  can  not  be  set  aside  by  the  grantor  if  he  should 
become  dissatisfied  with  the  transaction;  the  law  regards  it 
as  his  own  folly  to  have  made  such  a  conveyance,  and  leaves 
hira  to  bear  the  consequences  without  means  of  redress. 
*  *  •*  A  conveyance  of  this  sort  is  void  only  as  against 
creditors,  and  then  only  to  the  extent  in  which  it  may  be 
necessary  to  deal  with  the  conveyed  estate  for  their  satis- 
faction. To  this  extent,  and  to  this  only,  it  is  treated  as  if 
it  had  not  been  made.  To  every  other  purpose  it  is  good. 
Satisfy  the  creditors  and  the  conveyance  stands."  (Citing 
cases.) 

The  assignment  of  the  claim  of  Olson  against  Grosse  to 
Florence  H.  Olson  was  a  voluntary  act  on  the  part  of  Olson, 
to  which  Grosse  gave  his  assent  and  agreed  to  pajr  the 
amountof  the  claim  to  Airs.  Olson  for  the  purposeof  enabling 
Olson  to  hinder  and  delay  his  creditors.  Grosse,  having 
undertaken  to  pay  the  $1,200  to  Mrs.  Olson  on  demand, 
thereby  waived  all  his  rights  under  the  contract  to  retain  the 
money  until  the  end  of  the  contract  between  him  and  Olson. 
This  agreement, under  the  authorities'cited,  wasbindingupon 
him,  but  because  the  transaction  was  a  fraud  as  to  the  then 
creditors  of  Olson,  as  to  such  creditors  it  was  not  binding, 
and  for  this  reason  we  think  the  authorities  cited  by  appel- 
lant which  go  to  sustain  the  general  proposition  that  assets 
of  a  debtor  can  not  be  reached  by  creditor's  bill  where  the 
debtor  himself  is  not  in  a  position  to  recover  the  same  by 
suit,  are  not  applicable. 

We  think  it  clear  that  the  arrangement  between  the 
Olsons  and  Grosse  had  the  effect  of  modifying  the  contract 
between  Olson  and  Grosse  to  the  extent  stated,  that  is,  that 
Grosse  waived  any  right  which  he  had  under  the  terms  of 
the  contract  to  retain  the  amount  found  due  to  Olson  until 
the  end  of  the  contract,  and  therefore  waived,  as  to  this 
amount,  any  right  which  he  had  to  set  off  or  recoup  any 
damages  which  he  may  have  suffered  by  reason  of  any 
alleged  violation  subsequently  by  Olson  of  the  terms  of  the 
contract. 

But  even  if  it  could  be  held  that  Grosse  had  anv  such 
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right  of  set-off  and  re-coupment,  we  can  not  say,  after  a  care 
f  ul  consideration  of  the  evidence  in  this  record,  that  it  shows 
there  has  been  any  violation  by  Olson  of  the  contract. 
There  is  a  conflict  in  the  evidence  in  this  respect,  and  while 
neither  the  master  nor  the  chancellor  has  made  any  specific 
finding  on  the  question,  the  cross-bill  is  dismissed  for  want 
of  equity,  and  we  can  not  say  that  for  this  reason  it  was  not 
proper  to  dismiss  the  cross-bill.  Moreover,  the  proof  as  to 
damages  claimed  to  have  been  sustained  by  Grosse  is  so  un- 
certain and  indefinite  in  its  nature  as  to  have  justified  the 
chancellor  in  finding  that  it  was  insufficient  to  justify  any 
relief  on  the  cross-bill  by  way  of  set-off  or  recoupment. 

The  claim  is  made  that  the  suit  by  appellee  was  pre- 
maturely brought,  for  the  reason  that  Grosse  was  entitled 
to  keep  the  $1,200  in  his  business  during  the  term  of  the 
contract,  which  did  not  expire  for  nearly  eighteen  months 
after  the  filing  of  the  bill.  We  are  of  opinion  that  this 
point  is  not  well  taken,  because  Grosse  only  had  the  option 
to  retain  this  money  to  the  end  of  the  contract  if  he  saw  fit 
to  exercise  it.  This,  as  we  have  seen,  he  failed  to  do,  but 
undertook  to  pay.  the  money  to  Mrs.  Olson  and  thereby 
waived  his  option. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed. 
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1.  Merger—  What  is  Necessary  to  Effect— To  effect  a  merger  at  law 
the  right  previously  held  and  the  rights  subsequently  acquired  must 
coalesce  in  the  same  person  and  in  the  same  right  without  any  other 
right  intervening.  There  is  no  merger  when  a  mortgagee  of  the  entire 
premises  becomes  a  devisee  of  an  undivided  part  of  the  equity  of  re- 
demption. He  is  entitled  to  be  protected  by  holding  his  entire  mortgage 
against  the  entire  premises. 

2.  Same— Conveyance  of  Mortgagor's  Equity  of  Redemption  to  Mort- 
gagee. —The  conveyance  of  a  mortgagor's  equity  of  redemption  to  the 
mortgagee,  after  the  latter  has  parted  with  the  mortgage  and  notes 
thereby  secured  to  a  bona  fide  purchaser,  can  not  in  equity  be  treated 
as  a  merger  of  the  mortgaged  estate  in  the  fee. 

8.  Same—  Where  a  Greater  and  a  Less  Estate  Meet  in  the  Same  Per- 
son.— Where  a  greater  and  a  less  estate  meet  in  the  same  person  a 
merger  does  not  necessarily  follow;  this  will  depend  upon  the  intent 
and  the  interest  of  the  parties,  and  if  necessary  to  the  ends  of  justice 
that  the  two  estates  should  be  kept  alive,  a  court  will  so  treat  them. 

4.  Same—  Where  the  Party  Does  an  Act  Whiclt  Clearly  Shores  that  he 
Regards  the  Incumbrance  as  Still  Existing. — If,  after  the  ownership 
and  the  charge  have  been  united,  the  party  does  any  act  which  clearly 
shows  that  he  regards  the  incumbrance  as  still  subsisting,  it  is  strong 
even  if  not  conclusive  evidence  of  an  intent  that  there  should  be  no 
merger. 

Foreclosure  Proceedings.— Appeal  from  the  Circuit  Court  of  Boone 
County;  the  Hon.  Charles  E.  Fuller,  Judge,  presiding.  Heard  in  this 
court  at  the  April  tejm,  1900.  Affirmed  in  part,  reversed  in  part  and 
remanded  with  directions.    Opinion  filed  June  8,  1900. 
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Frank  S.  Regan,  attorney  for  appellant;  Jackman  &  Ben- 
nett, of  counsel. 

The  strict  rule  of  the  law  is,  that  where  the  ownership 
of  the  mortgage  debt  and  the  title  of  the  land  become 
vested  in  the  same  person,  the  mortgage  is  thereby  merged 
and  extinguished.  American  and  English  Ency.  Law,  Vol. 
15,  p.  321. 

When  the  debt  is  paid  or  the  title  merged,  the  power  to 
sell  or  transfer  the  mortgage  is  extinguished,  even  as 
against  bona  fide  purchasers.  Cameron  v.  Corwin,  5  Hill 
(N.  T.),  272;  Wood  v.  Irwin,  2  Hill  (N.  Y.),  566. 

Whether  a  merger  is  created  by  the  union  of  legal  and 
equitable  estates,  as  of  a  mortgage  with  the  fee,  depends 
upon  the  intention  of  the  mortgagee.  Jarvis  v.  Frink,  14 
111.  396. 

The  conclusion  from  all  the  authorities  clearly  is,  that  if 
a  party  acquires  an  estate  upon  which  he  has  an  incum- 
brance, the  incumbrance  is,  in  equity,  considered  as  subsist- 
ing or  extinguished  according  to  his  intentions,  expressed 
or  implied.  The  intention  is  the  controlling  consideration, 
where  it  has  been  made  known,  or  can  be  inferred  from  the 
acts  and  conduct  of  the  party.  And  the  court  will  look 
into  all  the  circumstances  of  the  case,  to  ascertain  his 
real  intention.  If  it  appears  that  he  intended  to  discharge 
the  incumbrance,  and  rely  exclusively  upon  his  newly 
acquired  title,  the  incumbrance  is  regarded  as  extinguished 
and  can  not  afterward  be  set  up  to  strengthen  and  support 
that  title.  If  no  intention  has  been  manifested,  equity  will 
consider  the  incumbrance  as  subsisting,  or  extinguished,  as 
may  be  most  conducive  to  the  interests  of  the  party.  If  no 
evidence  of  his  intention  appears,  and  it  is  a  matter  of 
indifference  to  him  whether  the  incumbrance  be  kept  alive 
or  not,  it  is  regarded  as  extinguished.  Campbell  v.  Carter, 
14  111.  286. 

Sir  William  Grant  states  as  the  principle  to  be  drawn 
from  all  the  cases,  that  where  it  is  perfectly  indifferent  to 
the  party  in  whom  the  interests  are  united,  whether  the 
charge  should  or  should  not  subsist,  it  would  sink;  but 
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when  it  was  for  his  interest  that  it  should  be  kept  on  foot, 
the  court,  in  the  absence  of  an  expressed  intention,  would 
so  decree.  In  Forbes  v.  Moffat,  IS  Ves.,  page  390,  if  proof 
had  been  made  showing  that,  in  the  sale  of  the  premises  to 
Ives,  he  had  undertaken  the  payment  of  the  Fowler  mort- 
gage, and  the  amount  of  that  mortgage  had  been  deducted 
from  the  price  of  the  land,  the  Ives  mortgage  should  be 
postponed  in  favor  of  the  junior  incumbrance.  Such  was 
the  case  in  Halsey  v.  Reed,  page  452.  Fowler  v.  Fay,  62 
111.  377. 

Where  a  party  acquires  a  deed  of  land  upon  which  he  holds 
a  mortgage  or  other  incumbrance,  and  the  question  arises 
whether  the  incumbrance  is  discharged  by  the  conveyance, 
the  intention  of  the  party  at  the  time  the  deed  was  obtained 
will,  in  equity,  be  considered  as  the  controlling  considera- 
tion.    Shaver  v.  Williams,  87  111.  469. 

The  mortgagee  took  a  deed  from  the  mortgagor,  there 
being  a  second  mortgage  on  said  premises,  and  after  receiv- 
ing such  deed  from  the  mortgagor,  the  mortgagee  in  the 
first  mortgage  sold  the  property  to  a  third  party  for  a  price 
sufficient  to  pay  off  both  mortgages,  as  well  as  the  sum 
paid  for  the  equity  of  redemption.  The  doctrine  must  be 
regarded  as  settled,  and  must  be  applied  as  announced. 
Eti\a  Life  Ins.  Co.  v.  Corn,  89  111.  170. 

R.  K.  Welsh,  E.  H.  Marsh  and  Robt.  Rew,  attorneys  for 
appellees. 

To  effect  a  merger  the  right  previously  held  and  the 
right  subsequently  acquired  must  coalesce  in  one  and  the 
same  person,  at  one  and  the  same  time  and  in  one  and  the 
same  right,  without  any  other  right  intervening.  Jones  on 
Mortgages  (5th  Ed.),  Vol  1,  Sec.  848;  Gardner  v.  Astor,  3 
Johns.  Ch.  (N.  Y.)  53. 

There  is  no  merger  when  a  mortgagee  of  the  entire  prem- 
ises becomes  the  owner  of  only  an  undivided  part  of  the 
equity  of  redemption  therein.  Such  mortgage  is  entitled 
to  be  protected  by  holding  his  entire  mortgage  against  the 
entire  estate.    Jones  on  Mortgages  (5th  Ed.),  Vol.  1,  Sec. 
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849;  Sahler  v.  Signer,  44  Barb.  606;  Clark  v.  Clark,  56  N.  H. 
105;  Barker  v.  Flood,  103  Mass.  474;  Titsworth  v.  Stout,  49 
111.  78;  Meacham  v.  Steele,  93  111.  135. 

Whether  a  merger  is  created  by  the  union  of  legal  and 
equitable  estates,  as  of  a  mortgage  with  the  fee,  depends 
upon  the  intention  of  the  mortgagee  at  the  time  of  the  exe- 
cution of  the  deed.  The  intention  is  the  controlling  con- 
sideration. Campbell  v.  Carter,  14  111.  286;  Edgerton  v. 
Young,  43  111.  464;  Shaver  v.  Williams,  87  111.  469. 

If,  after  the  ownership  and  the  charge  have  become 
united,  the  party  does  any  act  which  clearly  shows  that  he 
regards  the  incumbrance  or  charge  as  still  subsisting,  this  is 
strong,  if  not  conclusive  evidence  of  an  intent  that  there 
should  be  no  merger.  Pomeroy's  Equity,  Vol.  2,  Sec.  792, 
Note  2;  Powell  v.  Smith,  30  Mich.  451;  blark  v.  Glos,  180 
111.  566. 

As  to  subsequent  incumbrances  it  is  not  necessary  to 
assign  of  record  a  recorded  and  unreleased  mortgage.  The 
assignment  of  the  notes  tobonafide  purchasers  is  all  that  is 
required.  Revised  Statutes,  Chap.  30,  Sec.  32;  International 
Bank  of  Chicago  et  al.  v.  Wilshire,  108  111.  143;  Keohane  v. 
Smith,  97  111.  156;  Edgerton  v.  Young,  43  111.  464;  Elgin 
City  Banking  Co.  v.  Center,  83  111.  App.  409;  Walker  v. 
Dement,  42  III.  272;  Purely  v.  Huntington,  42  N.  Y.  334; 
Reeves  v.  Hayes,  95  Ind.  523;  Aiken  v.  Milwaukee  &  St. 
P.  R.  R.>  37  Wis.  469. 

A  mortgagee,  even  after  the  transfer  to  him  in  his  own 
right  of  the  mortgagor's  equity  of  redemption,  may  and 
does  keep  the  mortgage  alive  in  favor  of  a  party  to  whom 
he  pledges  or  transfers  the  mortgage  debt.  A  transfer  of 
the  mortgage  debt,  or  any  part  of  it,  before  the  conveyance 
of  the  equity  to  him,  is  the  best  evidence  of  his  intention  to 
keep  the  mortgage  alive  and  precludes  or  prevents  a  merger. 
First  National  Bank  v.  Essex,  84  Ind.  144;  International 
Bank  of  Chicago  v. Wilshire,  108  III.  143;  Edgerton  v.  Young, 
43  111.  468-9;  Case  v.  Fant,  53  Fed.  Rep.  41. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 
On  July  27,  1893,  Orange  R.  Gorham  and  wife  mort- 
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gaged  certain  premises  in  Boone  county,  Illinois,  to  Ralph 
J.  Sensor  to  secure,  as  stated  in  the  mortgage,  the  sum  of 
$5,600,  according  to  the  tenor  and  effect  of  five  certain 
promissory  notes  of  even  date  therewith,  one  for  the 
sum  of  $1,600  and  four  for  the  sum  of  $1,000  each,  and 
also  certain  notes  attached  to  said  principal  notes  repre- 
senting the  interest  thereon.  This  mortgage  has  never 
been  released  of  record.  The  mortgage  was  duly  acknowl- 
edged on  the  day  of  its  date  and  afterward  recorded  in 
the  proper  county,  on  August  1,  1893.  On  the  day  the 
notes  and  mortgage  were  executed  the  note  for  $1,C00 
and  the  interest  notes  attached  were  assigned  and  trans- 
ferred to  Isaac  Toms,  one  of  the  appellees.  On  December 
20,  1893,  said  Orange  R.  Gorham  and  his  wife  conveyed 
said  premises  to  Henry  N.  Baker  and  Ralph  J.  Sensor  by 
warranty  deed  subject  to  a  certain  mortgage  for  $5,G00  to 
Ralph  J.  Sensor,  which  said  parties  of  the  second  part 
assumed  and  agreed  to  pay  as  part  of  the  purchase  price  of 
said  premises.  This  deed  was.duly  acknowledged  on  the 
day  of  its  date  and  afterward  on  December  23,  1893,  re- 
corded in  the  office  of  the  recorder  of  Boone  county.  On 
August  23,  1895,  two  of  said  notes  for  $1,000  each,  were 
duly  assigned  and  transferred  by  Sensor  to  appellee  Thomas 
Beale.  On  September  6,  1895,  another  one  of  said  notes  for 
$1,000  was  assigned  and  transferred  by  Sensor  to  J.  S.Wil- 
marth.  Wilmarth  afterward  died  testate;  Alonzo  B.  Wil- 
marth  was  appointed  his  executor  and  is  one  of  the  appel- 
lees herein.  On  January  27,  1896,  the  last  one  of  the 
$1,000  notes  was  assigned  and  transferred  by  Sensor  to 
appellee,  J.  R.  Moxley.  Sensor  paid  the  interest  upon  these 
notes  for  several  years.  On  September  10, 1896,  Henry  N. 
Baker  and  Ralph  J.  Sensor  made  their  note  for  $5,000,  due 
five  years  after  date,  with  interest  payable  annually  at  the 
rate  of  six  per  cent  per  annum  from  date,  to  appellant,  Mel- 
vin  J.  Cole.  Some  time  after  the  giving  of  the  note  Baker 
and  Sensor  made  a  mortgage  to  Cole  on  the  premises  in 
question  to  secure  said  note  for  $5,000.  The  mortgage  was 
dated  back  to  September  10,  1896,  but  was  acknowledged 
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December  31, 1896,  and  recorded  March  11, 1897.  After  the 
description  of  the  property  in  the  mortgage,  were  inserted 
the  words  "  subject  to  prior  incumbrance,"  and  after  the 
covenants  that  the  premises  were  clear  from  all  liens,  etc., 
occurred  the  words  "  except  one  mortgage,"  and  these  words 
appear  in  the  mortgage  as  first  recorded.  In  the  mortgage 
as  first  recorded,  Mrs.  Baker  and  Mrs.  Sensor  did  not  join, 
but  afterward  at  the  request  of  Cole  on  the  28th  day  of 
December,  1897,  they  executed  the  same  mortgage  and  all 
the  parties  acknowledged  it.  It  was  again  recorded  on 
January  4,  1898.  In  the  second  record  of  the  mortgage, 
nothing  appears  to  indicate  a  prior  incumbrance  on  said 
premises,  the  words  above  referred  to  in  reference  to  the 
same  having  been  erased. 

At  the  January  term,  1899,  of  the  Circuit  Court  of 
Boone  County,  appellees,  who  are  the  holders  of  the  Gor- 
ham  notes  to  Sensor,  as  above  set  forth,  filed  their  bill  in 
chancery  to  foreclose  the  mortgage  given  by  Gorham  and 
wife  to  secure  the  same,  making  Baker,  Sensor  and  their 
wives,  appellant,  M.  J.  Cole,  and  Albert  J.  McGee,  defend- 
ants, the  latter  being  a  tenant  holding  the  premises  under 
Baker  and  Sensor.  All  of  the  defendants  were  defaulted 
except  Cole,  who  answered  and  then  filed  his  cross-bill, 
alleging  that  the  conveyance  above  referred  to,  made  by 
Gorham  and  his  wife  to  Baker  and  Sensor,  operated  as  a 
merger  of  the  fee  to  said  premises  and  extinguished  any 
prior  incumbrances  on  the  same  running  to  Sensor,  and 
that  by  reason  thereof  the  mortgage  made  to  him  by 
Baker  and  Sensor  was  a  first  lien  topon  said  premises.  The 
cross-bill  also  sought  the  foreclosure  of  the  mortgage  made 
to  appellant  by  Sensor  and  Baker.  The  court  below  entered 
a  decree  in  favor  of  appellees  foreclosing  the  Gorham 
mortgage,  but  giving  no  relief  to  appellant  Cole  under  his 
cross-bill. 

The  principal  question  presented  to*  the  court  in  this 
case  is  whether  or  not  the  conveyance  from  Gorham  and 
wife  to  Baker  and  Sensor  merged  the  prior  mortgage  from 
the  same  parties  to  Sensor  in  the  fee,  thereby  extinguish- 
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ing  the  lien.    We  are  of  opinion  that  there  was  no  merger 
f or  the  following  reasons : 

(1)  The  deed  is  made  expressly  subject  to  the  mortgage, 
which  Baker  and  Sensor  assumed  and  agreed  to  pay  as  part 
of  the  purchase  price  of  the  premises.  The  deed  being 
recorded  was  ample  notice  to  all  persons  who  might  there- 
after become  interested  in  these  premises,  of  the  existence 
of  the  mortgage. 

(2)  The  deed  was  made  not  to  the  mortgagee  Sensor 
alone,  but  to  Baker  and  Sensor.  While  it  is  true,  as  urged 
b}r  appellant,  that  where  the  ownership  of  the  mortgage 
debt  and  the  title  of  the  land  becomes  vested  in  the  same 
person  the  mortgage  is  ordinarily  thereby  merged  and 
extinguished,  yet  there  are  manj'  exceptions  to  this  rule. 
There  is  no  merger  where  the  conveyance  is  made  to  the 
mortgagee  and  one  or  more  other  persons,  he  becoming 
the  owner  of  only  an  undivided  part  of  the  fee. 

u  To  effect  a  merger  at  law  the  right  previously  held  and 
the  rights  subsequently  acquired  must  coalesce  in  the  same 
person  and  in  the  same  right  without  any  other  right  inter- 
vening."   1  Jones  on  Mortgages,  Sec.  848. 

"  There  is  no  merger  when  a  mortgagee  of  the  entire 
premises  becomes  a  devisee  of  an  undivided  part  of  the 
equity  of  redemption.  He  is  entitled  to  be  protected  by 
holding  his  entire  mortgage  against  the  entire  premises." 
1  Jones  on  Mortgages,  Sec.  849;  Sahler  v.  Signer,  44  Barb. 
(N.  Y.)  606. 

(3)  The  note  for  $1,600  and  the  interest  notes  therewith 
were  assigned  by  Sensor  and  transferred  to  the  appellee 
Toms  before  the  conveyance  was  made  by  Gorham  and  wife 
to  Baker  and  Sensor.  The  conveyance  of  a  mortgagor  i 
equity  of  redemption  to  the  mortgagee,  after  the  latter  has 
parted  with  the  mortgage  and  notes  thereby  secured  to  a 
bona  fide  purchaser,  can  not  in  equity  be  treated  as  a 
merger  of  the  mortgaged  estate  in  the  fee.  International 
Bank  of  Chicago  v.  Wilshire,  108  111.  143.  The  transfer  of 
a  part  of  the  mortgage  debt  would  have  the  same  effect  in 
preventing  a  merger  as  the  transfer  of  the  whole,  as  there 
could  not  in  that  event  be  a  merger  of  all  the  interests  in 
one  person  at  the  same  time. 
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(4)  All  the  actions  of  Sensor  show  there  was  no  intention 
on  his  part  that  there  should  be  a  merger. 

"  Where  a  greater  and  a  less  estate  meet  in  the  same  per- 
son a  merger  does  not  necessarily  follow;  that  will  depend 
upon  the  intent  and  the  interest  of  the  parties;  and  if  a 
court  perceives  it  is  necessary  to  the  ends  of  justice  that 
the  two  estates  should  be  kept  alive,  it  will  so  treat  them." 
Edgerton  v.  Young,  43  III.  464. 

"  It  is  also  a  well  settled  rule  that  in  equity  it  depends 
upon  the  intention  of  the  parties  and  a  variety  of  other  cir- 
cumstances whether  or  not  a  merger  takes  place. 

*  *  *  If  after  the  ownership  and  the  charge  have 
become  united  the  party  does  any  act  which  clearly  shows 
that  he  regards  the  incumbrance*  as  still  subsisting,  this  is 
strong,  even  if  not  conclusive  evidence,  of  an  intent  that 
there"  should  be  no  merger."     Clark  v.  Glos,  180  III.  556. 

The  act  of  Sensor  in  selling  the  Gorham  notes  to  appellees 
shows  that  he  regarded  the  mortgage  debt  as  still  subsist- 
ing, and  even  in  the  absence  of  other  proof  would  therefore 
be  strong  evidence  of  an  intent  that  there  should  be  no 
merger. 

The  mortgage  to  Cole  as  first  recorded  contained  an 
express  exception  which  gave  him  notice  that  the  Gorham 
mortgage  was  in  full  force  and  outstanding,  and  deprived 
him  of  any  equitable  ground  of  complaint.  We  are  there- 
fore of  opinion  that  the  Circuit  Court  was  fully  warranted 
in  finding  that  appellees  were  entitled  to  the  relief  prayed 
for  and  in  decreeing  a  foreclosure  of  the  Gorham  mortgage 
in  their  favor. 

We  are  of  opinion,  however,  that  the  court  below  erred 
in  not  giving  appellant  Cole  some  of  the  relief  prayed  for 
by  his  cross-bill.  He  offered  in  evidence  his  note,  which 
showed  on  its  face  that  there  was  interest  past  due  and 
unpaid.  By  the  terms  of  his  mortgage  he  had  a  right  to 
declare  the  whole  debt  due  for  failure  to  pay  this  interest, 
which  he  did  by  filing  his  cross-bill.  That  his  mortgage 
contained  an  erasure,  the  making  of  which  remains  unex- 
plained, was  an  objection  only  available  to  Baker  and  Sen- 
sor, who  still  own  the  equity  of  redemption,  and  they  were 
defaulted  and  did  not  make  any  objection.  Appellant  was 
vou  lxxxix  a 
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therefore  entitled  to  have  his  mortgage  foreclosed,  and  the 
decree  should  be  so  modified  as  to  foreclose  the  same 
and  direct  the  payment  of  the  amount  due  for  principal  and 
interest  upon  the  note  it  was  given  to  secure,  out  of  the 
proceeds  of  the  sale  of  the  premises,  after  the  satisfaction 
of  the  notes  secured  by  the  Gorhara  mortgage.  As  the 
decree  must  be  reversed  only  for  the  error  committed  in 
regard  to  the  foreclosure  of  the  cross-bill,  appellant  should 
pay  two-thirds  of  the  costs  of  this  court  and  appellees  one- 
third.  The  decree  is  accordingly  affirmed  in  part,  reversed 
in  part,  and  remanded,  with  directions  to  the  court  below  to 
so  modify  the  same  as  to  provide  for  the  foreclosure  of 
appellant's  mortgage. 


James  Fitzsimmons  and   Joseph  C.  Fitzsimmons  v. 
Edna  M.  Giddings. 

1.  Appeals— Do  Not  Lie  from  Orders  Discharging  Bail  and  Qiia&k- 
ing  a  Capias.— -An  appeal  does  not  lie  from  an  order  in  a  civil  suit  dis- 
charging bail  and  quashing  a  capias,  while  the  case  is  pending  below 
for  the  trial  of  issues  formed  under  the  declaration,  as  such  order  is  not 
final. 

Appeal  from  the  Circuit  Court  of  McHenry  County;  the  Hon. 
Charles  H.  Donnelly,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1900.     Appeal  dismissed.     Opinion  filed  June  8,  1900. 

C.  P.  Barnes,  attorney  for  appellants. 

J.  F.  Casey  and  D.  T.  Smiley,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

James  and  Joseph  C.  Fitzsimmons  being  about  to  begin 
an  action  of  assumpsit  against  Edna  M.  Giddings,  tiled  an 
affidavit  for  a  capias  against  her,  and  procured  an  order 
therefor.  Capias  was  issued  and  defendant  was  arrested, 
and  afterward  was  released  on  bail.  Thereafter  plaintiffs 
tiled  a  declaration  in  said  cause,  to  which  defendant  pleaded 
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the  general  issue,  and  plaintiffs  added  the  similiter.  On 
the  same  day  that  the  defendant  filed  the  general  issue 
to  the  declaration  she  also  filed  a  plea  traversing  the 
averments  of  the  affidavit  for  a  capias.  Afterward  she 
obtained  leave  to  withdraw  this  last  named  plea,  and 
then  moved  to  quash  the  affidavit  and  writ  for  alleged 
insufficiency  of  the  affidavit.  This  motion  was  heard,  the 
affidavit  was  quashed,  appellee's  bail  was  discharged,  the 
writ  was  quashed  as  to  the  arrest  of  defendant,  and  it  was 
ordered  to  stand  as  a  summons.  From  these  orders  plaint- 
iffs prayed  and  were  granted  this  appeal. 

Appeals  only  lie  from  final  orders,  judgments  and  decrees, 
except  in  cases  specially  provided  for  by  statute.  So  far  as 
the  record  before  us  discloses,  no  final  judgment  has  been 
entered  in  this  cause  in  the  court  below.  It  appears  to  be 
still  pending  there  for  trial  upon  the  issues  formed  upon 
the  declaration.  If  upon  the  trial  of  that  issue  it  shall  be 
determined  that  plaintiffs  have  no  cause  of  action,  the  sup- 
posed errors  here  discussed  will  become  immaterial.  "  The 
case  can  not  be  heard  by  piecemeal."  Farson  v.  Gorham, 
117  III.  137. 

The  appeal  is  dismissed. 


C.  C.  MacGregor  v.  Jeannette  Malarkey.  TSi    435| 
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1.  Cloud  upon  Title—  When  a  Bill  to  Remove  Can  Not  be  Main- 
tained.— A  successful  bidder  upon  real  estate  at  partition  sale  can  not 
maintain  a  bill  to  remove  a  cloud  from  the  title  to  said  real  estate,  where 
the  sale  has  not  been  reported  by  the  master  nor  confirmed  by  the  court, 
and  where  no  deed  has  been  delivered,  even  though  the  bidder  has  paid 
the  master  the  amount  of  his  bid  in  money  or  securities. 

2.  Chancery  Practice—  When  a  Title  is  Found  Defective  Pending 
Partition  Proceedings. — Where  complainant  in  a  partition  suit  procures 
an  abstract  of  title  to  the  land,  and  it  is  exhibited  by  the  master  in  mak- 
ing sale,  and  is  sold  with  the  land,  if  before  report  and  confirmation  of 
sale  a  judgment  lien  is  discovered  not  shown  upon  the  abstract,  the 
court  has  power  in  that  cause  to  protect  the  purchaser;  and  he  can  not, 
before  the  sale  is  reported  and  confirmed  and  deed  delivered,  file  an 
independent  bill  in  equity  for  relief. 
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Bill  to  Remove  a  Cloud.— Appeal  from  the  Circuit  Court  of  Ogle 
County;  the  Hon.  James  S.  Baumb,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1900.  Reversed  and  remanded.  Opinion  tiled 
June  8,  1900. 

Chester  Firebaugh  and  Fred  B.  Silsbee,  attorneys  for 
appellant. 

J.  C.  Setster  and  W.  P.  Fearer,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Appellee  filed  a  bill  against  appellant  and  others  to 
remove,  as  a  cloud  upon  the  title  appellee  bought  at  a  mas- 
ter's sale  in  a  chancery  suit  to  partition  the  lands  of  Maria 
Smith  and  others,  the  lien  of  a  judgment  held  by  appellant 
against  C.  A.  Smith  and  Mrs.  M.  E.  Smith,  his  wife,  alleging 
that  it  is  now  claimed  Maria  Smith  and  Mrs.  M.  E.  Smith 
are  the  same  person,  and  that  complainant  bought  in  igno- 
rance thereof.  The  bill  was  amended  several  times.  Appel- 
lant demurred  to  the  amended  bill,  the  demurrer  was 
overruled,  appellant  elected  to  abide  by  his  demurrer,  and 
a  decree  was  entered  setting  aside  the  lien  of  said  judg- 
ment. 

We  think  the  bill  must  be  understood  to  admit  that  Mrs. 
M.  E.  Smith,  defendant  in  the  judgment,  and  Maria  Smith, 
who  owned  an  interest  in  the  lands  sold  under  partition 
decree,  were  the  same  person.  The  statute  therefore  made 
the  judgment  a  lien  upon  the  lands.  The  chief  questions 
argued  are,  whether  the  record  of  the  judgment  against  Mrs. 
M.  E.  Smith,  wife  of  C.  A.  Smith,'  was  notice  to  an  intend- 
ing purchaser  at  partition  sale  of  a  judgment  against  Maria 
Smith,  who  is  averred  to  be  the  wife  of  Charles  Smith,  and 
whether  equity  will  relieve  the  lands  of  the  lien  in  favor  of 
a  purchaser  who  bought  in  ignorance  of  the  identity  of  the 
parties.  We  conclude  that,  however  those  questions  should 
be  decided,  the  bill  does  not  state  a  case  entitling  complain- 
ant to  relief. 

The  bill  states  the  complainant  bought  the  land  at  mas- 
ter's sale,  and  has  paid  and  secured  the  purchase  price;  that 
complainant  in  the  partition  suit  procured  an  abstract  of 
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the  title  to  said  lands  from  a  reliable  firm  of  abstracters; 
that  the  master  in  chancery  exhibited  said  abstract  at  said 
sale  and  sold  it  with  the  lands;  that  complainant  relied  upon 
the  correctness  of  said  abstract  in  buying  said  lands,  and 
that  the  abstract  did  not  show  said  judgment.  The  bill 
does  not  aver  that  the  sale  has  ever  been  reported  to  the 
court,  or  approved,  or  that  any  deed  of  said  lands  has  been 
made  to  complainant,  and  in  the  absence  of  averment  we 
must  assume  these  steps  have  not  been  taken.  Indeed,  her 
counsel  is  understood  to  admit  in  his  brief  that  the  sale  has 
not  been  confirmed.  There  are  therefore  two  objections  to 
the  bill  apparent  on  its  face. 

1.  Complainant  is  not  the  owner  of  the  premises  and  is 
not  entitled  to  file  the  bill,  but  the  title  thereto  rests  in 
Maria  Davis  and  her  co-heirs,  parties  to  the  partition  suit, 
and  not  parties  to  this  suit. 

2.  Complainant  can  have  complete  relief  in  the  partition 
suit.  The  court  will  protect  a  bidder  to  whom  a  defective 
abstract  has  been  presented  under  the  circumstances  stated. 
The  lands  sold  for  $13,680,  and  the  judgment  is  only  for 
$235.  The  court  below  can  direct  the  payment  of  the  judg- 
ment from  the  share  of  Maria  Smith,  or,  if  Maria  Smith 
will  not  consent  thereto,  and  if  it  is  inequitable  to  pursue 
that  course  under  the  facts  of  the  case,  can  release  complain- 
ant from  her  bid  and  return  to  her  her  money  and  securi- 
ties. 

The  demurrer  should  have  been  sustained.  The  decree 
is  reversed  and  the  cause  remanded. 


William  Lossman  and  Charles  Gropp,  Copartners  as 
Lossman  &  Gropp,  v.  Fidelia  Knights. 

1.  Practice — Proofs  Required  Where  a  Demurrer  to  *he  Declaration 
t»  Overruled  and  the  Defendant  Defaulted. — Where  demurrer  to  a 
declaration  is  overruled,  and  defendant  abides  by  his  demurrer  and  is 
defaulted,  and  a  jury  is  impaneled  to  assess  the  damages,  the  demurrer 
and  default  admit  the  facts  pleaded,  and  it  is  not  necessary  to  prove  each 
averment  of  the  declaration. 
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2.  Pleading — Sufficiency  of  a  Declaration  for  the  Sale  of  Intoxicat- 
ing Liquor  to  a  Minor  Son. — A  declaration  which  alleges  that  the  earn- 
ings of  plaintiffs  minor  son  belonged  to  her,  that  defendants  produced 
his  intoxication  by  sales  of  liquor  to  him,  that  in  consequence  of  the 
intoxication  so  produced  the  son  squandered  the  earnings  so  belonging 
to  plaintiff,  and  his  capacity  to  earn  wages  was  lessened  by  such  intox- 
ication, and  he  was  thereby  rendered  unable  to  and  did  not  obtain 
steady  employment,  and  that  plaintiff  was  a  poor  person,  and  that  by 
the  facts  averred  she  was  injured  in  her  means  of  support,  states  a 
cause  of  action. 

Trespass  on  the  Case,  for  damages  resulting  from  the  sale  of  intoxi- 
cating liquors.  Appeal  from  the  Circuit  Court  of  DeKalb  County;  the 
Hon.  Charles  A.  Bishop,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1900.    Affirmed.    Opinion  filed  June  8,  1900. 

M.  K.  Harris  and  W.  C.  Kellum,  attorneys  for  appel- 
lants. 

Section  9  of  the  dram-shop  act  provides  that  every  par- 
ent who  shall  be  injured  in  person  or  property,  or  means 
of  support,  in  consequence  of  the  intoxication,  habitual  or 
otherwise,  of  any  person,  shall  have  a  right  of  action. 

The  action  at  bar  is  for  damages  to  means  of  support. 

The  phrase  "  means  of  support,"  in  its  general  sense, 
includes  all  resources  of  every  kind.  Vol.  6,  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.),  p.  52. 

In  its  general  sense  it  embraces  all  those  resources  from 
which  the  necessary  comforts  of  life  are  or  may  be  supplied, 
such  as  lands,  goods,  salaries, .  wages  and  other  forms  of 
income.  Schneider  v.  Hosier,  21  Ohio  St.  112;  Keedy  v. 
Howe,  72  111.  133. 

It  relates  to  whatever  the  son  might  have  earned  or 
made  by  his  labor  and  attention  to  business  and  contributed 
to  the  support  of  his  parent.  Wightman  v.  Devere,  33 
Wis.  578. 

Money- lost  in  gambling  by  a  husband  while  intoxicated 
can  not  be  recovered  by  the  wife.  Gintz  v.  Bradley,  53  111. 
App.  575. 

Where  a  person  becomes  intoxicated  and  in  consequence 
of  such  intoxication  is  robbed  of  a  sum  of  money,  an  action 
will  not  lie  to  recover  such  money  under  a  statute  giving 
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an  action  for  all  damages  that  may  be  occasioned  by  reason 
of  liquor  sold.    Gage  v.  Harvey,  43  L.  R.  A.  143. 

Jones  &  Rogers,  attorneys  for  appellee. 

It  is  a  natural  and  probable  consequence  of  letting  a 
drunkard  have  liquor,  that  he  shall  become  intoxicated,  and 
by  reason  thereof  suffer  mental  or  physical  impairment, 
waste  his  means,  and  do  violent,  absurd  and  silly  acts,  for 
experience  proves  these  results  in  general,  in  greater  or  less 
degree  follow.     Shugart  v.  Egan,  83  111.  59. 

Means  of  support  embraces  lands,  goods,  salaries,  wages 
or  other  sources  of  income.  Meidel  v.  Anthis,  71  111.  242; 
Duroy  v.  Blain,  11  Ohio  St.  331;  Herring  v.  Erwin,  48 
111.  App.  369;  Horn  v.  Smith,  77  111.  381. 

A  person  who  regularly  sells  liquor  to  one  who  is  in  the 
habit  of  getting  intoxicated,  and  whom  he  knows  to  be  an 
habitual  drunkard,  is  guilty  of  a  willful,  deliberate  violation 
of  the  statute.  Wolf  v.  Johnson,  45  111.  App.  122;  152  111. 
280;  Kennedy  Bros,  et  al.  v.  Sullivan,  136  111.  95;  McMahon  et 
al.  v.  Sankey,  133  111.  637;  Seigle  v.  Rush,  72  111.  App.  485. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  suit  was  before  us  in  Lossman  v.  Knights,  77  III. 
App.  670,  where  the  facts  are  stated.  After  its  reversal 
the  declaration  was  so  amended  as  to  leave  Fidelia  Knights 
the  sole  plaintiff.  It  is  an  action  against  Lossman  & 
Gropp,  keepers  of  a  dram-shop,  to  recover  for  injury  to 
plaintiff's  means  of  support,  in  consequence  of  the  intoxica- 
tion of  her  minor  son,  Howard  Knights,  produced  by  said 
defendants.  Demurrer  was  sustained  to  several  amended 
declarations.  Thereafter  an  additional  count  was  filed,  to 
which  a  demurrer  was  overruled.  Defendants  elected  to 
abide  by  said  demurrer.  They  were  defaulted  for  want  of 
a  plea  to  said  additional  count.  A  jury  was  impaneled 
which  heard  proofs,  and  assessed  plaintiff's  damages  at 
$625.  Defendantscross-examined  plaintiffs  witnesses,  made 
objections  and  took  exceptions  to  rulings  upon  the  evidence 
and  to  the  giving  of  plaintiff's  one  instruction.     Defendants 
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did  not  move  for  a  new  trial  or  for  a  re-assessment  of  the 
damages,  but  entered  a  motion  in  arrest  of  judgment,  which 
was  overruled.  Plaintiff  had  judgment  on  the  verdict,  and 
defendants  appeal. 

1.  The  demurrer  and  the  default  each  admitted  the  facts 
stated  in  the  additional  count.  The  office  of  the  jury  was 
to  assess  the  damages.  It  was  not  necessary  plaintiff 
should  prove  each  averment  of  the  additional  count.  (Bing 
v.  Tyler,  79  111.  24S;  Mass.  Hut.  Life  Ins.  Co.  v.  Kellogg, 
82  111.  614.)  It  is  claimed  the  damages  are  excessive.  The 
question  is  not  before  us  for  want  of  a  motion  for  a  new- 
trial,  nor  are  we  prepared  to  say  that  under  the  evidence 
the  award  was  greater  than  mere  compensation.  But  the 
additional  count  averred  and  the  proof  showed  that  plaint- 
itf  notified  a  member  of  the  defendant  firm  that  her  son  was 
a  minor  and  not  to  sell  him  liquor  any  more,  and  thereafter 
defendants  not  only  sold  him  liquor  repeatedly  and  caused 
his  intoxication,  but  also  said  defendant  met  the  boy  in  the 
street,  and  told  him  that  notwithstanding  the  notice  from 
the  mother  they  would  sell  him  liquor  if  he  came  to  their 
place  sober.  This  was  calculated  to  entice  the  boy  to  their 
saloon,  and  showed  the  intoxication  thereafter  produced  by 
them  was  willful,  and  warranted  exemplary  damages. 

2.  The  objections  to  the  rulings  upon  the  evidence  are 
not  before  us  for  want  of  a  motion  for  anew  trial,  and  they 
are  not  argued,  and  are  therefore  waived.  The  only  objec- 
tion argued  against  the  instruction  is,  that  it  assumes  cer- 
tain facts  not  proved.  The  facts  so  supposed  to  be  assumed 
were  averred  in  the  additional  eount  and  admitted  by  the 
demurrer;  but  the  criticism  is  unfounded.  The  instruc- 
tion did  not  assume  the  facts,  but  left  them  to  the  decision 
of  the  jury. 

3.  The  suit  was  begun  February  10,  1896.  The  addi- 
tional  count  was  filed  June  15,  1899.  It  is  argued  the  five 
years'  statute  of  limitations  had  run  against  certain  aver- 
ments of  the  additional  count.  The  statute  of  limitations 
was  not  set  up  by  plea.  The  dates  of  sales  of  liquor  by 
defendants  to  plaintiff's  minor  son,  and  of  his  intoxication 


Second  District — April  Term,  1900.      441 

Lossman  v.  Knights. 

therefrom,  and  consequent  squandering  of  his  earnings  and 
loss  of  employment,  etc.,  were  stated  in  the  additional  count 
under  a  videlicet,  and  plaintiff  was  not  bound  to  prove  them 
as  laid;  nor  were  all  said  dates  five  years  prior  to  the  filing 
of  said  additional  count.  Therefore,  on  demurrer,  the  addi- 
tional count  was  not  bad  by  reason  of  the  statute  of  limita- 
tions. 

4.  The  additional  count,  after  showing  that  plaintiff's 
husband  had  abandoned  his  wife  and  son  prior  to  the  griev- 
ances complained  of,  stated  that  Howard  was  plaintiff's 
minor  son,  and  was  in  the  actual  custody  and  control  of 
plaintiff,  and  contributed  toward  plaintiff's  support  and 
maintenance,  and  did  earn  and  was  well  able  to  earn  money 
to  support  himself  and  contribute  to  the  support  of  plaintiff 
§25  per  month,  and  that  said  earnings  belonged  to  plaintiff, 
and  that  Howard  would  have  paid  her  such  earnings  toward 
her  means  of  support,  but  for  the  acts  of  defendants  com- 
plained of;  that  defendants  were  dram-shop  keepers  at 
Sycamore,  and  at  divers  times  at  their  dram-shop  and  rooms 
adjoining  sold  and  gave  Howard  intoxicating  liquors,  after 
being  forbidden  so  to  do  by  plaintiff;  that  in  consequence 
thereof  Howard  became  intoxicated  and  dissipated  and 
formed  habits  of  intoxication  and  squandered  his  earnings; 
and  by  reason  of  such  intoxication  caused  by  defendants, 
contributed  but  a  small  portion  of  his  earnings  toward  the 
support  of  plaintiff;  that  defendants  by  such  selling  and 
giving  of  intoxicating  liquors  to  Howard,  caused  him  to 
contract  the  habit  of  drinking  intoxicating  liquors  and  to 
become  intoxicated  and  dissipated,  and  thereby  caused  him 
to  squander  his  earnings,  and  on  account  thereof  he  con- 
tributed only  a  small  portion  of  his  earnings  toward  the 
support  of  plaintiff,  by  means  whereof  plaintiff  was  injured 
in  her  means  of  support.  ,  It  further  averred  that  by  reason 
and  in  consequence  of  Howard's  intoxication  so  produced, 
his  capacity  and  ability  to  labor  and  earn  money  for  the 
support  of  plaintiff  was  greatly  lessened,  and  he  was  unable 
to  and  did  not  obtain  steady  employment,  and  in  conse- 
quence thereof  plaintiff  was  injured  in  her  means  of  support, 
and  that  she  was  a  poor  person,  etc.     The  averments  were 
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much  fuller  than  we  have  stated.     The  statute,  so  far 
applicable  to  this  case,  is  as  follows : 

"Every    *    *    *    parent    *    *    *    who  shall  be  injured 


means  of  support 


in  consequence 


in     w    w 

of  the  intoxication,  habitual  or  otherwise,  of  any  person, 
shall  have  a  right  of  action  in  his  or  her  own  name,  sever- 
ally and  jointly,  against  any  person  or  persons  who  shall, 
by  selling  or  giving  intoxicating  liquors,  have  caused  the 
intoxication  in  whole  or  in  part,  of  such  person  or  persons." 

The  count  stated,  and  the  demurrer  admitted,  that  How- 
ard's earnings  belonged  to  plaintiff;  that  defendants  pro- 
duced Howard's  intoxication  by  sales  of  liquor  to  him;  that 
in  consequence  of  the  intoxication  so  produced,  Howard 
squandered  these  earnings  belonging  to  plaintiff;  that  in 
consequence  of  such  intoxication  his  capacity  to  earn  wages 
was  also  lessened  and  he  was  thereby  rendered  unable  to  and 
did  not  obtain  steady  employment,  and  that  plaintiff  was 
thereby  injured  in  her  means  of  support.  The  argument 
"here  made  that  plaintiff  was  not  entitled  to  her  son's  wages 
and  that  their  loss  did  not  injure  her  means  of  support,  can 
not  prevail  against  the  admissions  of  the  demurrer.  We 
are  of  opinion  that  the  additional  count  states  a  cause  of 
action  for  injury  to  plaintiff's  means  of  support  in  conse- 
quence of  the  intoxication  of  her  minor  son,  caused  by  liquor 
sold  him  by  defendants.  The  judgment  is  therefore  af- 
firmed. 
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Albert  Gilmore  v.  The  German  Savings  Bank. 

1.  Judgment  by  Confession— Mot  ions  to  Open  Not  to  be  Granted  for 
Errors  of  Law  or  Defects  in  the  Proceedings.— A  motion  by  defendant 
to  open  a  judgment  by  confession  and  for  leave  to  plead,  will  not  be 
granted  for  errors  of  law  or  mere  irregularities  or  defects  in  the  pro- 
ceedings, unless  a  good  defense  on  the  merits  is  shown. 

2.  Same— Affidavits  on  Motion  to  Open  to  be  Construed  Against  the 
Applicant.— An  affidavit  in  support  of  such  a  motion  is  construed  mo<t 
strongly  against  the  applicant,  and  should  state  the  facts  which  make 
out  a  meritorious  defense,  and  not  leave  such  defense  a  matter  of  infer- 
ence. 
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8.  Same—  Want  of  Consideration  Not  a  Meritorious  Defense.—  Th*  t 
the  payee  never  gave  a  consideration  for  the  note  does  not  make  a 
meritorious  defense,  as  a  consideration  moving  from  a  third  party  would 
support  the  note. 

4.  Promissory  Notes—  When  the  Legal  Title  Passes  by  Indorsement 
—In  this  State  the  legal  title  to  a  note  payable  to  W.  or  bearer  does  not 
pass  by  delivery  but  only  by  indorsement. 

5.  Same — When  a  Person  in  Possession  is  Presumed  to  be  the  Equi- 
table Owner. — A  third  person  in  possession  of  an  unindorsed  note  payable 
to  W.  or  bearer  will  be  prasumed  to  be  the  equitable  owner,  in  the 
absence  of  any  showing  to  the  contrary. 

6.  Same—  Where  a  Judgment  by  Confession  is  Entered  in  the  Name  of 
the  Equitable  Owner  of  an  Unindorsed  Note  Payable  to  W.  or  Bearer. — 
Where  judgment  by  confession  is  taken  in  his  own  name  by  the  equi- 
table owner  of  an  unindorsed  note  payable  to  W.  or  bearer,  the  judg- 
ment will  not  be  opened  and  leave  given  defendant  to  plead,  where 
defendant  does  not  show  any  meritorious  defense  to  said  note. 

7.  Same—  When  a  Plaintiff  May  Strike  Out  His  Own  Indorsement. — 
Plain  tiffs  own  indorsement  on  the  back  of  a  note  will  not  defeat  a  recov- 
ery thereon,  but  he  may  strike  it  out  or  disregard  it. 

Motion  to  Open  a  Judgment  by  Confession.— Appeal  from  the  Cir- 
cuit Court  of  Iroquois  County;  the  Hon.  Robert  W.  Hilscher.  Judpe, 
presiding.  Heard  in  this  court  at  the  April  term,  1000.  Affinntd. 
Opinion  filed  June  8,  1900. 

C.  W.  Raymond,  attorney  for  appellant. 

Morgan  &  Orebaugh,  attorneys  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

The  German  Savings  Bank  filed  in  the  court  below  in 
vacation  a  declaration  against  Albert  Gilmore,  a  note  dated 
June  27,  1898,'and  a  power  of  attorney  to  confess  judgment 
thereon,  and  affidavit  of  the  execution  of  the  power  of 
attorney  by  defendant,  and  a  plea  of  confession  by  defend- 
ant signed  by  an  attorney  of  that  court,  and  the  clerk 
entered  a  judgment  by  confession  for  the  bank  and  against 
Gilmore  for  $118.49,  the  amount  stated  in  the  plea  of  con- 
fession, which  included  an  attorney's  fee  of  $10.  At  the 
next  term  of  court  defendant  appeared  and  moved  to  recall 
the  execution  issued  on  said  judgment  and  for  leave  to  plead 
to  the  merits.    This  motion  was  heard  upon  the  affidavit  of 
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defendant  and  the  counter  affidavit  of  the  cashier  of  the 
bank.  Objection  was  made  to  the  latter  which  was  over- 
ruled. Plaintiff  remitted  the  $10  attorney's  fee,  and  the 
motion  for  leave  to  plead  was  denied.  This  is  an  appeal 
from  that  order. 

1.  On  a  motion  of  this  character  the  question  is  not 
whether  the  judgment  shall  be  set  aside  for  errors  of  law 
but  whether  there  are  equitable  reasons  why  it  should  be 
opened  to  let  in  a  defense.  Such  a  judgment  will  not  be 
opened  for  mere  irregularities  or  defects  in  the  proceedings, 
except  where  a  good  defense  on  the  merits  is  shown.  On 
such  a  motion  relief  will  not  be  granted  if  it  appears  the 
debtor  owes  the  amount  of  the  judgment,  and  has  no  defense, 
either  legal  or  equitable,  to  the  debt  for  which  the  judg- 
ment is  rendered.  Blake  v.  State  Bank,  178  111.  182;  Mum- 
ford  v.  Tolman,  157  111.  258;  Farwell  v.  Houston,  151  111. 
239;  Packer  v.  Roberts,  140  111.  9. 

2.  Defendant  has  not  shown  a  meritorious  defense.  The 
note  is  payable  to  A.  H.  Warren  or  bearer.  The  suit  is  by 
the  bank.  The  affidavit  of  defendant  states  that  he  has 
never  promised  to  pay  plaintiff  any  sura  of  money,  nor  is  he 
now  indebted  to  plaintiff  in  any  sum  of  money  whatever,  and 
that  no  consideration  of  any  kind  or  character  has  ever 
been  given  by  said  A.  H.  Warren  for  said  note.  These  are 
all  the  statements  in  the  defendant's  affidavit  bearing  upon 
the  question  whether  defendant  has  a  meritorious  defense 
to  the  debt  evidenced  by  this  note,  and  which  has  been 
merged  in  this  judgment.  The  statement  that  he  is  not  in- 
debted to  the  bank,  is  but  his  legal  conclusion  from  the  facts 
hereafter  stated  relative  to  plaintiff's  title  to  the  note.  He 
does  not  state  that  he  has  executed  the  note  without 
receiving  any  consideration  therefor,  but  only  that  A.  H. 
Warreu,  the  payee,  has  never  given  any  consideration  for 
the  note.  If  there  was  a  consideration  for  the  note  moving 
from  some  third  party,  that  would  be  adequate  to  support 
the  note.  An  affidavit  in  support  of  such  an  application  is 
to  be  construed  most  strongly  against  the  party  making  the 
application.    Facts  should  be  stated  which  make  out  a  uieri- 
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torious  defense,  and  not  merely  facts  from  which  it  is 
possible  to  infer  such  a  defense.  Chicago  Fire  Proofing 
Company  v.  Park  National  Bank,  145  111.  481;  Grossman  v. 
Wohlleben,  90  111.  537.  In  the  latter  case  defendant  asked 
leave  to  plead,  and  set  out  by  affidavit  the  facts  which  he 
claimed  constituted  a  defense,  and  added  an  allegation  that 
he  had  a  good  defense  to  the  action  upon  the  merits  to  the 
whole  of  plaintiffs  demand.  The  court  held  the  facts  did 
not  unequivocally  show  a  defense  on  the  merits,  and 
affirmed  a  denial  to  the  motion,  notwithstanding  the  general 
allegations  of  a  meritorious  defense.  Here  the  facts  at- 
tending the  execution  and  delivery  of  this  note  by  defendant 
are  not  stated. 

3.  The  note  is  payable  to  A.  H.  Warren  or  bearer.  It 
is  not  assigned  or  indorsed  by  Warren.  The  rule  at  com- 
mon law  or  by  the  law  merchant  is  that  title  to  such  a  note 
passes  by  delivery.  (Randolph  on  Commercial  Paper, 
sections  160,  654,  698,  1648;  Anderson's  Law  Diet.,  title, 
"  Bearer.")  Section  eight  of  our  statute  upon  negotiable 
instruments  provides  that  "any  note,  bond,  bill  or  other 
instrument  in  writing,  made  payable  to  bearer,  may  be 
transferred  by  delivery  thereof,  and  an  action  may  be  main- 
tained thereon  in  the  name  of  the  holder  thereof." 

It  is,  however,  held  that  that  section  applies  only  to 
instruments  payable  to  bearer,  and  not  to  such  as  are  payable 
to  a  particular  person  by  name  "  or  bearer,"  and  that  the 
latter  instruments  are  governed  by  sections  3  and  4  of  said 
act,  and  require  an  indorsement  by  the  payee  to  transfer 
title.  (Turner  v.  P.  &  S.  R.  R.  Co.,  95  111.  134;  Garvin  v. 
Wiswell,  83  111.  215;  Roosa  v.  Crist,  17  111.  450;  Hilborn  v. 
Artus,  3  Scam.  344;  Garfield  v.  Berry,  5  111.  App.  355.)  The 
bank,  therefore,  had  not  the  legal  title  to  the  note,  if  said 
sections  of  the  statute  are  still  in  force  and  apply,  to  this 
note.  If,  however,  section  1  of  the  amendatory  act  of 
June  4,  1895,  restores  the  right  of  holders  of  such  note  by 
delivery  only  as  at  the  law  merchant,  then  the  bank  had  the 
legal  title  to  this  note.  But  this  question  was  not  argued 
and  we  do  not  decide  it. 
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4.  It  was  held  in  Garvin  v.  Wiswell,  supra,  that  though 
a  bond  payable  to  John  Murphy  or  bearer  could  not  be 
transferred  so  as  to  vest  the  legal  title,  except  by  indorse- 
ment, yet  the  equitable  title  might  pass  by  sale  or  delivery. 
In  People  ex  rel.  v.  Johnson,  100  111.  537,  547,  it  was  held 
that  the  bond  litigated  in  Garvin  v.  Wiswell,  supra,  had 
all  the  attributes  of  commercial  paper.  It  is  the  doctrine 
of  Tiedeman  on  Commercial  Paper,  section  247,  that  the 
transferee  without  indorsement  of  a  note  which  requires 
an  indorsement  to  convey  the  legal  title,  acquires  thereby 
the  equitable  title,  subject  to  all  equities  that  might  be  set 
up  against  his  transferer,  and  can  bring  suit  thereon  in  the 
name  of  the  payee  in  States  where  common  law  rules  of 
pleading  prevail.  The  bank  had  possession  of  this  note. 
It  brought  it  into  court  and  filed  it,  and  surrendered  posses- 
sion of  it  to  the  court,  and  caused  it  to  be  merged  in  this 
judgment.  There  is  no  presumption  that  the  bank  is  not  the 
equitable  owner  of  the  note  for  value  duly  paid.  The  only 
allegation  of  defendant's  affidavit  on  this  subject  is  as  fol- 
lows : 

"  That  said  A.  H.  Warren  pretended  to  affiant  to  be  a 
resident  of  Chicago,  Illinois,  while  the  plaintiff  herein  is  a 
non-resident  of  tne  State  of  Illinois;  and  affiant  believes 
that  said  plaintiff  had  no  interest  in  said  note,  but  that  suit 
has  been  brought  in  the  name  of  said  plaintiff  so  that 
defense  could  not  be  made  against  said  note  the  same  as 
could  be  if  suit  were  entered  in  the  name  of  said  A.  H. 
Warren." 

The  source  or  ground  of  defendant's  belief  is  not  stated. 
No  tacts  are  set  forth  upon  which  such  belief  could  be 
founded.  The  averment  of  plaintiff's  mere  belief  amounts 
to  nothing.  But  if  defendant's  belief  is  to  be  considered, 
the  meaning  of  the  affidavit  is  that*  defendant  believes 
Warren  caused  this  suit  to  be  brought  in  the  name  of  the 
bank  to  avoid  a  defense.  If  so,  then  Warren  is  bound  by 
this  proceeding;  and  the  argument  that  the  note  may  have 
boen  lost  or  stolen  from  Warren  is  obviated  by  the  affidavit. 
It  is  also  to  be  noted  that  this  power  of  attorney  gave 
authority  in  most  general  terms  "to  confess  judgment  for 
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si3h  amount  as  may  appear  to  be  unpaid  thereon,"  and  con- 
t  tined  no  language  usual  in  such  instruments  restricting  the 
power  to  a  confession  in  favor  of  the  legal  holder  of  the  note. 

5.  As  before  stated,  all  presumptions  are  against  the 
applicant  to  open  a  judgment.  Whatever  he  does  not  show 
is  presumed  against  him.  The  case  therefore  made  by  this 
record  is  that  the  bank  at  the  time  judgment  was  entered 
was  the  equitable  owner  of  the  note  and  of  the  debt  evi- 
denced thereby,  and  that  the  only  error  was  in  taking  judg- 
ment in  its  own  name  instead  of  the  name  of  A.  H.  Warren, 
and  that  defendant  has  no  defense  on  the  merits  to  the 
note  as  against  either  Warren  or  the  bank.  If  the  judgment 
were  opened,  plaintiff  could  obtain  leave  to  amend  the  name 
of  the  plaintiff  in  declaration,  cognovit  and  judgment,  and 
upon  such  amendment  being  made,  defendant  would  not 
have  even  a  technical  defense  left,  according  to  his  affidavit. 
The  filing  of  the  note  was  a  surrender  of  it.  It  is  not  out- 
standing, and  it  does  not  appear  any  harm  can  come  to 
defendant  because  the  bank  did  not  use  the  name  of  War- 
ren, as  it  lawfully  might  have  done.  Kecurring  to  the  equi- 
table reasons  above  stated,  which  must  be  shown  to  exist  to 
entitle  a  defendant  to  have  a  judgment  by  confession  opened 
an;l  to  be  allowed  to  plead,  this  case  is  not  brought  within 
them.  The  use  of  the  wrong  name  as  plaintiff  was  a  mere 
irregularity  or  defect  in  the  proceeding,  an  error  of  law,  and 
no  defense  on  the  merits  is  shown  as  against  either  the 
present  plaintiff  or  the  proper  plaintiff.  The  debtor  owes 
the  amount  of  the  judgment,  and  has  no  meritorious  defense 
thereto.  He  therefore  was  not  entitled  to  the  useless  favor 
of  filing  a  plea. 

6.  The  warrant  of  attorney  authorized  any  attorney  of 
any  court  of  record  not  only  to  confess  judgment  but  also 
"  to  release  all  errors  which  may  appear  in  any  such  pro- 
ceedings," and  in  the  cognovit  the  defendant  by  his  attorney 
released  all  errors  that  might  intervene  in  entering  the 
judgment.  In  the  absence  of  a  meritorious  defense,  this 
release  of  errors  would  prevail. 

7.  If  it  was  an  error  to  include  attorney's  fees  in  the 
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judgment,  that  has  been  cured  by  the  remittitur.  As  it  is 
claimed  the  counter  affidavit  of  the  cashier  was  incompetent 
we  have  not  considered  it,  and  finding  the  order  here 
appealed  from  correct  without  considering  said  affidavit, 
the  failure  to  sustain  an  objection  to  it  did  defendant  no 
harm.  The  note  has  upon  its  back  an  assignment  by  plaint- 
iff to  "any  bank  or  banker  for  collection,"  and  it  is  argued 
that  the  bank  had  thereby  parted  with  what  title  it  had, 
and  therefore  could  not  have  judgment.  The  indorsement 
upon  a  note  by  the  party  in  possession  does  not  defeat  his 
title.  (2  Randolph  on  Commercial  Paper,  section  777.) 
The  existence  of  plaintiff's  indorsement  on  the  back  of  a 
note  does  not  defeat  his  recovery  thereon,  but  he  may 
strike  out  or  disregard  the  indorsement.  (Henderson  v. 
Davisson,  157  111.  379.)  Defendant  claims  the  court  below 
should  have  given  him  a  stay  of  execution  after  he  perfected 
his  appeal  from  the  order  denying  leave  to  plead.  Such  a 
stay  was  granted  by  one  of  the  justices  of  this  court,  and 
the  question  is  no  longer  material. 
The  order  is  affirmed. 


Mary  S.  Caldwell,  Ex%  etc.,  v.  The    First  National 
Bank  et  al. 

1.  Practice— Supplemental  Bill  After  a  Decree  Mvst  Not  Seek  to 
Vary  the  Principles  of  the  Decree.— A  supplemental  bill  after  a  decree 
must  not  seek  to  vary  the  principles  of  the  decree  but  taking  that  as 
the  basis,  it  should  seek  merely  to  supply  any  omissions  that  there  may 
be  in  it  or  in  the  proceedings  which  lead  to  it  so  as  to  enable  the  court 
to  give  full  effect  to  its  decision. 

2.  Same— Filing  of  Supplemental  Bill,  a  Matter  of  Discretion.— 
The  filing  of  a  supplemental  bill  is  largely  a  matter  of  discretion  with 
the  court. 

Bill  in  Chaneery.— Error  to  the  Circuit  Court  of  Henderson  County; 
the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1900.     Affirmed.    Opinion  filed  June  8,  1900. 

Kirkpatrick  &  Alexander,  attorneys  for  plaintiff  in 
error. 
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Bassett  &   Bassett,  attorneys  for  defendants  in  error; 
Grier  &  Stewart,  of  counsel. 

Mr.  Presiding  Justice  Hiobee  delivered  the  opinion  of 
the  court 

Cornelius  D.  Elting  died  in  Henderson  county,  Illinois, 
on  March  29,  1885,  leaving  about  $10,000  in  personal  prop- 
erty and  820  acres  of  land  in  this  State  and  also  a  section  of 
land  in  Iowa,  He  devised  all  of  his  property,  after  the 
payment  of  debts,  to  his  sister,  Blandina  M.  Elting,  of  New 
York,  and  named  her  and  William  L.  Cuddeback  as  execu- 
tors of  his  will.  The  latter  refused  to  accept  the  trust  but 
the  former  came  from  her  home  in  New  York,  and  letters 
were  issued  to  her  out  of  the  Probate  Court  of  Henderson 
County,  on  April  29,  1885,  she  filing  her  bond  as  executrix 
in  the  sura  of  $2,000,  with  William  Caldwell,  George  H. 
Lathrop  and  Lemuel  Waggy  as  sureties.  The  estate  of 
deceased  was  considerably  involved,  and  on  December  28, 
1892,  the  First  National  Bank  of  Biggsville  and  ten  other 
creditors  of  the  estate  filed  a  bill  in  chancery  in  the  Circuit 
Court  of  that  county  against  the  executrix,  the  sureties  on 
her  bond,  Mary  S.  Caldwell  and  others,  charging  said  execu- 
trix with  gross  mismanagement,  waste,  and  combination 
with  others  to  defraud  the  estate  by  the  allowance  of  unjust 
claims,  making  false  reports,  etc.  The  bill  prayed  that  the 
Circuit  Court  might  take  jurisdiction  of  the  settlementof  the 
estate,  that  an  accounting  be  taken,  a  receiver  appointed,  the 
estate  protectedand  the  rightsof  all  parties  properly  adjusted 
in  the  chancery  suit.  The  bill  further  prayed,  as  amended 
on  June  4, 1894,  "  that  a  decree  be  entered  against  William 
Caldwell,  Lemuel  Waggy  and  George  H.  Lathrop,  to  pay  the 
amount  of  the  bond  as  above  mentioned  for  the  benefit  of 
your  orators  and  other  creditors  of  the  estate  of  Cornelius  D. 
Elting,  deceased."  This  bill  was  answered  by  the  executrix, 
William  Caldwell,  Mary  S.Caldwell  and  some  other  defend- 
ants, admitting  the  death  of  deceased,  appointment  and  qual 
ification  of  Blandina  M.  Elting  as  executrix,  and  the  giving 
of  the  bond  with  sureties  as  stated,  but  denying  all  charges 
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of  mismanagement  of  the  estate  or  wrong  doing  by  the  execu- 
trix. The  answer  denied  u  that  William  Caldwell,  Lemuel 
Waggy  and  George  H.  Lathrop  are  in  any  manner  indebted 
to  said  estate  or  should  be  decreed  to  pay  any  amount  to 
or  for  the  benefit  thereof."  Upon  a  hearing  the  court 
found  for  complainants,  finding  that  the  bond  was  given 
with  the  sureties  and  in  the  amount  stated,  by  the  execu- 
trix, and  that  she  executed  a  mortgage  to  said  sureties  on 
certain  real  estate  to  protect  them;  that  the  executrix  had 
wasted  and  mismanaged  the  estate  in  many  ways;  that  she 
had  made  false  reports,  allowed  false  claims,  and  combined 
with  others  to  defraud  the  estate;  that  part  of  the  personal 
property  was  used  and  part  sold  by  the  executrix  and  not 
accounted  for  by  her;  that  she  should  be  charged  with 
$1,800  in  the  hands  of  Robert  Moir  not  collected;  that  the 
sum  of  $1,100  paid  to  him  was  an  improper  credit,  and  that 
said  executrix  was  greatly  indebted  to  said  estate.  The 
court  ordered  the  appointment  of  a  receiver  and  referred  the 
cause  to  the  master  in  chancery  to  take  and  state  an  account 
in  accordance  with  the  decree.  From  this  decree  a  writ  of 
error  was  prosecuted  by  the  executrix  and  other  defendants 
to  the  Appellate  Court  and  from  there  to  the  Supreme 
Court,  and  in  each  instance  the  decision  of  the  lower  court 
was  affirmed.  The  case  is  fully  stated  and  opinions  pub- 
lished in  Vol.  68  111.  App.  204  and  173  III.  368.  In  the 
meantime,  while  the  case  was  pending  in  the  upper  court, 
the  master  in  chancery  to  whom  the  case  was  referred  by 
the  decree  appealed  from,  proceeded  to  take  the  proofs  and 
state  the  account  of  the  amount  due  from  the  executrix  as 
directed  by  the  decree.  By  his  report  the  master  found  the 
executrix  indebted  to  the  estate  in  the  sum  of  $4,562.58,  on 
account  of  the  personal  assets  received  by  her  and  in  the  total 
sum  of  $17,219.41  for  moneys  of  the  estate  received  by  her 
from  all  sources,  including  the  sale  of  real  estate.  After 
the  decision  in  the  Supreme  Court,  on  October  27, 1898,  the 
complainants  in  the  original  bill  and  several  other  creditors 
of  the  estate,  leave  being  granted  them,  filed  a  supplemental 
bill  in   the  original  suit  setting  forth  the  proceedings  un- 
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der  the  original  bill,  suggesting  the  death  of  Blandina  M. 
Elting  and  William  Caldwell,  the  appointment  and  qualifi- 
cation of  Mary  S.  Caldwell  as  executrix  of  the  will  of  the 
latter,  and  making  her  as  such  executrix  a  defendant,  in 
addition  to  the  parties  in  the  original  bill;  and  praying  that 
a  decree  be  entered  against  said  defendants  for  the  same 
relief  as  in  the  original  bill  prayed  for. 

Mary  S.  Caldwell  in  her  own  right  appeared  and  tiled  a 
demurrer  to  said  bill  which  seems  never  to  have  been  dis- 
posed of  by  the  court.  Thereafter  at  the  same  time  she  filed 
an  answer  to  the  bill,  as  executrix  of  the  will  of  William 
Caldwell,  deceased,  in  which  she  set  up  as  defense,  that  all 
matters  had  been  adjudicated  in  the  former  decree;  that 
the  liability  of  the  sureties  was  alleged  in  the  original  bill 
and  denied  in  the  answer  thereto,  and  the  decree  failed  to 
find  that  said  sureties  were  liable  and  that  the  court  was 
thereby  estopped  from  making  any  findingin  regard  thereto. 
At  the  hearing  upon  the  supplemental  bill,  the  answer  and 
replication  thereto,  the  court  found  for  the  complainant, 
and  that  Blandina  M.  Elting  had  given  a  bond  as  executrix 
of  the  estate  to  Cornelius  D.  Elting  in  the  sum  of  $2,000, 
with  William  Caldwell,  George  H.  Lathrop  and  Lemuel 
Waggy  as  sureties;  that  she  had  made  default  in  her  duties 
as  such  executrix  and  had  wrongfully  used  the  assets  of 
said  estate  for  her  own  private  use,  and  used  and  held  the 
assets  thereof  largely  in  excess  of  the  penalty  of  the  bond; 
that  she  and  William  Caldwell  had  died  and  Mary  S.  Cald- 
well had  been  appointed  executrix  of  the  will  of  the  latter. 
It  was  decreed  that  Mary  S.  Caldwell  as  such  executrix  pay 
to  the  receiver  appointed  in  the  original  decree,  the  sum  of 
$2,000,  in  due  course  of  administration;  that  Lemuel  Waggy 
pay  a  like  sum  to  said  receiver  and  that  the  payment  of 
such  sum  by  either  party  should  satisfy  the  judgment  as  to 
both.  To  reverse  this  decree  a  writ  of  error  was  sued  out 
of  this  court  and  as  cause  of  error  it  is  urged  (1)  that  the 
court  erred  in  allowing  the  supplemental  bill  to  be  filed; 
(2)  that  the  court  erred  in  rendering  a  decree  without  dis- 
posing of  the  demurrer  of  Mary  S.  Caldwell;  (3)  that  the 
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allegations  in  the  supplemental  bill,  proof  and  decree  do 
not  correspond;  (4)  that  complainants  were  estopped  by 
reason  of  the  former  decree,  which  they  allege  rendered  the 
matters  and  things  in  controversy  here  res  adjvdicata. 

First.  A  supplemental  bill  is  in  fact  but  an  amend- 
ment by  which  new  matter  which  has  transpired  since  the 
filing  of  the  original  bill  is  brought  into  the  case  and  it 
forms  a  part  of  and  is  tried  with  the  original  case.  Mix  v. 
Beach,  46  111.  311.  The  fact  that  a  decree  had  been 
entered  in  the  cause  before  the  filing  of  the  supplemental 
bill  is  not  important,  provided  the  latter  does  not  seek  to 
vary  the  principles  of  the  decree. 

"  A  supplemental  bill  after  a  decree  must  not  seek  to 
vary  the  principles  of  the  decree,  but  taking  that  as  the 
basis,  it  should  seek  merely  to  supply  any  omissions  there 
may  be  in  it  or  in  the  proceedings  which  led  to  it  so  as  to 
enable  the  court  to  give  full  effect  to  its  decision."  2  Bar- 
bour's Chancery  Practice,  391,  n.  7;  O'Hara  v.  Shephard,  3 
Md.  Ch.  Dec.  306. 

In  the  supplemental  bill  in  question  here,  certain  parties 
who  had  acquired  an  interest  since  the  filing  of  the  original 
bill  were  made  parties  complainant,  the  deaths  of  Blandina 
M.  Elting  and  William  Caldwell  were  suggested  and  Mary 
S.  Caldwell,  executrix  of  the  will  of  the  latter,  was  made  a 
part}r  defendant.  No  new  relief  was  sought  but  the  prayer 
of  the  bill  was  that  a  decree  might  be  entered  against  the 
defendants  therein  "  for  such  relief  as  in  the  original  bill 
prayed."  The  original  bill  asked  that  a  decree  be  entered 
against  William  Caldwell,  Lemuel  Waggy  and  George  H. 
Lathrop,  the  sureties  on  the  bond  of  Blandina  M.  Elting  to 
pay  the  amount  of  the  same  for  the  benefit  of  complainants 
and  the  other  creditors  of  the  estate  of  Cornelius  D.  Elting, 
deceased,  and  the  supplemental  bill  asked  for  no  further  or 
other  relief  against  them. 

The  filing  of  the  bill  was  largely  a  matter  of  discretion 
with  the  court.  Beach's  Modern  Eq.,  Vol.  1,  Sec.  503;  Tur- 
ner v.  Berry,  3  Gil.  541. 

But  even  if  it  were  not  so,  there  was  sufficient  new  mat- 
ter alleged  in  this  supplemental  bill  to  justify  the  court  in 
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permitting  it  to  be  filed.  After  the  original  decree  had 
been  affirmed  by  the  Supreme  Court,  there  yet  remained 
certain  things  to  be  done,  by  reason  of  the  reference  to  the 
master  in  chancery,  before  a  final  disposition  of  the  case 
could  be  had,  and  to  facilitate  such  disposition  of  the  case  it 
was  necessary  to  make  the  new  parties  to  the  suit  suggested 
by  the  supplemental  bill. 

Second.  It  is  true  there  was  a  demurrer  filed  by  Mary 
S.  Caldwell  personally  to  the  supplemental  bill,  which 
was  not  disposed  of,  but  she  afterward  filed  an  answer  to 
the  same  as  executrix,  and  she  only  appears  in  the  supple- 
mental decree  in  that  capacit}\  No  finding  or  order  was 
contained  in  the  supplemental  decree  against  Mary  S.  Cald- 
well personally,  and  she  can  not  now  be  heard  to  object  to 
the  one  entered  against  her  as  executrix  upon  the  ground 
that  the  demurrer  filed  by  her  as  an  individual  was  undis- 
posed of  by  the  court. 

Third.  The  objection  that  the  allegations  in  the  sup- 
plemental bill  and  the  proof  and  decree  thereon  do  not 
correspond,  is  not  well  taken.  The  supplemental  bill,  in 
addition  to  making  the  new  parties,  sets  forth  substantially 
all  that  was  in  the  original  bill  and  the  findings  and  decree 
of  the  court  thereon  and  asks  for  the  same  relief  sought 
by  the  original  bill.  The  decree  entered  in  pursuance 
thereof  was  fully  supported  by  the  proofs  in  the  case  taken 
before  and  after  the  entering  of  the  first  decree. 

Fourth.  Appellant  contends  that  defendants  in  error 
are  estopped  from  obtaining  the  relief  prayed  for  by  the 
supplemental  bill  by  reason  of  the  proceedings  had  upon 
the  original  bill,  and  the  amendments  thereto,  which  they 
insist  are  res  adjudicate  of  the  matters  and  things  set  forth 
in  the  former.  The  original  decree,  however,  did  not  fully 
dispose  of  the  case,  as  it  provided  for  certain  other  proceed- 
ings to  be  had  before  the  full  extent  of  the  liability  of 
Blandina  M.  Elting  as  executrix  could  be  ascertained.  It 
is  true  that  Blandina  was  required  by  the  decree  to  pay 
over  to  the  receiver  $3,812.39,  shown  by  her  reports  to  be 
in  her  hands,  but  it  did   not  appear  what  part   of  this 
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amount  was  derived  from  the  sale  of  personal  assets  of  the 
estate  and  what  from  the  real  estate.  It  did  appear,  how- 
ever, that  she  was  indebted  to  the  estate,  from  various 
causes,  in  a  large  amount,  and  the  case  was  referred  to  the 
master  in  chancery  of  the  court  to  state  the  amount,  which 
he  afterward  did,  while  this  cause  was  in  the  Appellate  and 
Supreme  Courts. 

The  original  bill  asked  for  a  decree  against  the  sureties 
on  the  bond  of  Blandina  for  the  amount  of  the  same,  but 
it  was  impossible  for  the  court  to  enter  the  decree  against 
them  until  the  amount  of  their  liability  was  definitely 
fixed.  This  amount  was  not  finally  ascertained  until  the 
master  made  his  report,  long  after  the  original  decree  was 
entered.  The  amount  having  been  then  fixed,  it  was  proper 
for  the  court,  in  the  supplemental  decree,  to  adjudge  the 
amount  against  defendants,  which  was  due  from  them  by 
the  terras  of  the  bond. 

For  the  above  reasons  we  are  of  opinion  there  was  no 
error  in  the  record,  and  the  decree  of  the  court  below  is 
accordingly  affirmed. 


Mary  I.  Steward,  Adm'x,  etc.,  v.  Albert  H.  Sears, Ex'r, 

etc. 

1.  Contract—  When  One  of  Bailment— When  the  identical  thing 
delivered  is  to  be  restored,  the  contract  is  one  of  bailment  and  the  title 
to  the  property  is  not  changed. 

Claim  in  Probate.— Appeal  from  the  Circuit  Court  of  Kendall  County; 
the  Hon.  George  W.  Brown,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1900.    Affirmed.    Opinion  filed  June  8,  1900. 

Chas.  Whbaton  and  E.  W.  Faxon,  attorneys  for  appellant 

Aldrich  &  Worcester  and  John  M.  Raymond,  attorneys 
for  appellee. 
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Mr.  Presiding  Justice  Hiobee  delivered  the  opinion  of 
the  court. 

This  was  a  claim  filed  in  the  County  Court  of  Kendall 
County  by  Albert  H.  Sears,  the  appellee,  as  executor  of  the 
estate  of  John  F.  Hollister,  deceased,  against  the  estate  of 
Lewis  Steward,  deceased,  upon  the  following  instrument  in 
writing: 

"  Plano,  III.,  January  1, 18S0. 
Received  of  John  F.  Hollister  fifteen  thousand  dollars  in 
four  per  cent  U.  S.  bonds,  to  be  returned  to  him,  and  ac- 
crued interest,  one  year  from  date. 

Lewis  Steward." 

On  the  back  of  the  instrument  were  certain  indorse- 
ments of  payments  purporting  to  have  been  made  thereon. 
The  claim  was  disallowed  in  the  County  Court  and  the 
claimant  appealed  to  the  Circuit  Court,  where  a  jury  was 
waived  and  the  case  tried  before  the  court.  The  court 
found  for  the  claimant,  assumed  the  principal  to  have 
been  $15,000,  and  allowed  interest  thereon  for  the  first 
year  at  the  rate  of  four  per  cent  per  annum.  From  the  end 
of  the  first  year  to  July  1, 1891,  interest  was  computed  at  the 
rate  of  six  per  cent  per  annum,  and  from  that  date  to  the 
date  of  the  judgment  at  five  per  cent,  giving  credit  from 
time  to  time  for  the  payments  indorsed  on  the  back  of  the 
instrument,  and  the  additional  payments  admitted  by  the 
parties  to  have  been  made.  The  claim  was  ullowed  as  of 
the  seventh  class  for  the  sum  of  $6,577.79.  The  defendant 
below  appealed  and  the  claimant  assigns  cross-errors.  Upon 
the  trial  the  claimant  offered  in  evidence  a  diary  of  John  F. 
Hollister,  deceased,  which  tended  to  show  that  the  real 
transaction  between  him  and  Steward  was  not  the  delivery 
of  the  bonds  but  the  loan  of  $15,000  in  money,  for  which 
interest  was  to  be  paid,  part  of  the  time  at  the  rate  of  seven 
per  cent  and  afterward  at  six  and  one  half  per  cent  per  an- 
num. It  appeared  that  most  of  the  entries  in  the  diary  of 
importance  in  this  suit  were  made  by  Hollister,  but  the 
claimant,  Albert  H.  Sears,  who  was  sworn  in  the  case,  testi- 
fied that  certain  entries  purporting  to  state  the  amount 
between   the  parties   were  in   the  handwriting  of  Lewis 
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Steward.  The  court,  however,  sustained  an  objection  to 
the  admission  of  the  entries  in  the  diary  and  also  excluded 
the  testimony  of  Sears  as  to  all  transactions  or  conversa- 
tions occurring  in  the  lifetime  of  Lewis  Steward.  It  is 
upon  the  action  of  the  court  in  rejecting  the  evidence  above 
referred  to  that  appellee  assigns  the  cross-errors. 

Appellee  contends  that  the  entries  in  the  diary  were 
proper  evidence  for  the  reason  that  they  were  a  part  of  the 
general  transaction  in  question  and  formed  part  of  the  res 
gestae.  We  do  not  think  so.  Entries  made  by  Hollister  in 
his  diary,  in  his  own  interest,  were  manifestly  improper 
evidence  in  this  case.  Sears  is  not  only  the  executor  of  the 
estate  of  Hollister,  but  is  also  his  residuary  legatee,  and 
would  be  entitled  to  such  money  as  should  be  collected 
upon  this  claim.  The  court,  therefore,  properly  excluded 
his  testimony  as  to  transactions  and  conversations  occurring 
in  the  lifetime  of  Steward.  The  diary  contained  among 
other  things  what  purported  to  be  an  itemized  statement 
of  the  account  then  existing  between  Hollister  and  Stew- 
ard, at  the  end  of  which  appeared  a  statement,  said  by 
Sears  to  be  in  the  handwriting  of  Steward,  correcting  the 
account  to  January  6, 1882.  If  the  handwriting  of  Steward 
had  been  proved  by  a  competent  witness  no  doubt  the  whole 
statement  would  have  been  admissible;  but  Sears  testified 
that  he  acquired  his  knowledge  of  Steward's  handwriting  by 
having  seen  the  latter  write  in  his  lifetime.  As  he  gained 
knowledge  of  Steward's  handwriting  during  the  latter's  life- 
time and  through  transactions  then  occurring,  his  testimony 
on  the  subject  was  properly  excluded. 

In  the  absence  of  the  evidence  above  referred  to  we  must 
construe  the  instrument  upon  which  the  claim  is  based  as  a 
gratuitous  bailment  of  bonds  of  the  United  States,  of  the 
face  value  of  $15,000,  bearing  interest  at  the  rate  of  four 
per  cent  per  annum,  to  be  returned  by  Steward  to  Hollister 
January  1,  1881,  with  the  accrued  interest. 

When  the  identical  thing  delivered  is  to  be  restored,  the 
contract  is  one  of  bailment  and  the  title  to  the  property  is 
not  changed.    If  a  demand  for  the  bonds  was  necessary  it 
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must  be  presumed  from  the  lapse  of  time.  As  the  bonds 
were  not  returned,  Hollister,  on  January  1,  1881,  became 
entitled  to  them  or  their  then  cash  value,  together  with 
four  per  cent  interest  on  their  face  value.  That  sum  should 
bear  interest  at  the  rate  of  six  per  cent  per  annum  to  July 
1,  1891,  and  five  per  cent  thereafter,  credit  being  given  for 
the  payments  made  from  time  to  time.  There  was,  how- 
ever, no  competent  evidence  of  the  value  of  the  bonds  on 
January  1,  1881,  and  the  court  can  not  take  judicial  notice 
of  the  value  of  the  same  in  the  market  at  that  time.  In 
calculating  the  amount  due,  the  court  below  assumed  that 
the  bonds  in  question  were  worth  $15,000  on  January  1, 
1881,  but  as  there  was  no  proof  in  the  record  to  sustain  this 
assumption,  the  judgment  must  be  reversed  and  the  cause 
remanded.    Reversed  and  remanded. 


Calvin  T.  Bogar  v.  Josephine  A.  Walker. 

1.  Practice— Including  in  an  Execution  a  Gross  Sum  for  Costs. 
— It  is  improper  to  include  in  an  execution  a  gross  sum  for  costs  which 
have  not  been  taxed,  and  also  for  the  court  to  make  an  order  fixing  the 
total  costs  at  a  certain  sum.  The  court  should  direct  the  clerk  to  tax 
the  costs,  and  on  motion  to  re- tax  any  item,  the  court  can  correct  im- 
proper taxation. 

2.  Same— Setting  Off  One  Execution  Against  Another. —A  second 
execution  can  not  be  set  off  against  the  first  execution  as  to  so  much  of 
the  first  execution  as  is  due  to  the  attorney  in  that  suit  for  his  fees  and 
disbursements  therein. 

3.  Appeal— Lie*  from  an  Order  Setting  One  Execution  Against  An- 
other.—The  party  of  record  against  whom  an  execution  is  set  off  by 
order  of  court,  may  appeal  from  the  order,  though  the  provision  forbid- 
ding the  set-off  is  for  the  benefit  of  his  attorney. 

Appeal,  from  an  order  staying  an  execution,  entered  by  the  City  Court 
of  Aurora;  the  Hon.  Russell  P.  Goodwin,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1900.  Reversed  and  remanded.  Opin- 
ion filed  June  8,  1900. 

Nichols,  Seabs  &  Smith,  attorneys  for  appellant. 
Set-off  of  executions.    Starr  &  Curtis'  Statutes  of  Illi- 
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nois,  1896,  Chap.  77,  p.  58,  59,  60;  clause  5;  Brent  v.  Brent, 
24  111.  App.  451,  452. 

Alschuler  &  Murppy,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Bogar  sued  Mrs.  Walker  in  the  City  Court  of  Aurora 
and  got  judgment,  which  was  reversed  in  this  court  on  Mrs. 
Walker's  appeal,  and  she  had  judgment  here  against  Bogar 
for  her  costs  in  this  court.  The  cause  was  again  tried  in  the* 
city  court,  and  Bogar  recovered  judgment  against  Mrs. 
Walker  for  $160  and  his  costs.  Bogar  assigned  this  judg- 
ment to  his  attorneys  to  apply  on  the  attorney  fees  he  owed 
them  for  their  services  in  that  litigation.  Execution  was 
issued  on  said  last  named  judgment  against  Mrs.  Walker 
to  the  sheriff  of  Kendall  county,  where  Mrs.  Walker  resided. 
The  execution  was  for  $160  damages  awarded,  and  for 
$63.65,  plaintiff's  costs.  Mrs.  Walker  then  took  out  an  exe- 
cution to  the  sheriff  of  Kendall  county  from  this  court  for 
the  costs  here  adjudged  to  her  against  Bogar,  which  included 
$116.85  costs  advanced  by  her.  Mrs.  Walker  then  entered 
a  motion  in  said  cause  in  the  City  Court  to  recall  the  execu- 
tion issued  therein,  and  the  court  ordered  execution  stayed 
until  a  further  order.  A  hearing  was  had  and  the  court 
ordered  "  that  the  execution  be  stayed  perpetually,  except 
as  to  the  sum  of  $69.50,  and  upon  the  payment  of  said  sum 
of  $69.50,  judgment  and  costs  in  this  case  will  be  fully  sat- 
isfied." The  proof  heard  upon  the  motion  was  preserved 
by  bill  of  exceptions.     Bogar  appeals  from  that  order. 

Nothing  in  the  order  or  in  the  bill  of  exceptions  discloses 
how  plaintiff's  execution  for  $160  damages  and  $63.65 
costs,  total  $223.65,  was  reduced  to  $69.50.  It  is  a  matter 
of  inference  that  the  court  first  set  off  against  said  execu- 
tion the  $116.85  due  Mrs.  Walker  on  the  execution  from 
this  court,  and  then  reduced  the  costs  of  the  city  court  by 
$37.30.  Such  set-off  and  reduction  would  leave  only  $69.50 
due  Bogar  upon  his  execution.  But  this  is  mere  inference 
as  the  record  does  not  show  what  was  allowed  or  rejected. 
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The  execution  from  the  city  court  included  $63.65  as  costs, 
awarded  plaintiff  in  that  court.  No  bill  of  plaintiff's  costs 
accompanied  said  execution,  and  the  clerk  testified  the  costs 
in  the  cause  had  never  been  taxed,  but  that  he  inserted 
§63.65  as  his  estimate  of  what  plaintiff's  taxable  costs  were. 
Section  25  of  our  statute  upon  u  Costs  "  requires  the  clerk 
to  tax  costs.  It  was  improper  to  include  in  the  execution 
a  gross  sum  for  costs  which  had  not  been  taxed.  The  court 
might  well  have  quashed  the  execution  as  to  costs,  or  re- 
called it.  The  court  seems  to  have  gone  further  and  made 
some  estimate  of  the  costs  properly  taxable,  and  allowed 
some  items  and  rejected  others,  and  embodied  the  net  result 
in  the  order  above  quoted.  This  was  improper,  even  if  the 
proof  had  shown  what  costs  were  properly  taxable,  which 
it  did  not,  except  as  to  witness  fees.  The  court  should  have 
directed  the  clerk  to  tax  the  costs.  The  judgment  was  in 
favor  of  Bogar  for  $160  and  his  costs.  He  should  not  lose 
his  costs  merely  because  the  clerk  neglected  to  tax  them. 
The  orders  of  court  were  of  record,  and  the  papers  filed  by 
the  clerk  and  the  sheriff's  return  of  fees  earned  by  him  on 
summons  and  subpoenas  must  be  presumed  to  be  on  file,  and 
the  statute  then  in  force  fixed  the  taxable  fee  for  each  item 
of  service.  The  witness'  affidavits  furnished  the  basis  for 
taxing  their  fees.  After  the  clerk  had  taxed  the  costs,  any 
one  aggrieved  had  a  remedy  by  motion  to  retax  any  partic- 
ular item  supposed  to  be  incorrect.  It  was  error  to  make  a 
gross  estimate  of  plaintiff's  costs  which  had  never  been 
taxed,  and  on  the  face  of  the  record  before  us  it  would  seem 
as  if  plaintiff's  costs  had  been  reduced  below  the  sum  which 
legally  followed  the  judgment  in  his  favor.  This  requires 
a  reversal  of  the  order. 

Section  58  of  our  statute  upon  judgments  and  executions 
authorizes  executions  between  the  same  parties  to  be  set  off 
against  each  other;  section  59  prescribes  how  the  set-off 
may  be  effected;  section  50  provides : 

"  Such  set-off  shall  not  be  allowed  in  the  following  cases : 
*  *  *  Fifth.  Nor  shall  it  be  allowed  as  to  so  much  of 
the  first  execution  as  is  due  to  the  attorney  in  that  suit  for 
his  fees  and  disbursements  therein." 
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The  language  is  plain.  It  forbids  the  execution  in  favor 
of  Mrs*.  Walker  being  set  off  against  the  execution  in  favor 
of  Bogar  as  to  so  much  of  the  execution  in  favor  of  Bogar 
as  is  due  to  his  attorneys  in  that  suit  for  his  fees  and  dis- 
bursements therein.  Upon  another  hearing  fuller  proof 
should  he  made  as  to  whether  Bogar's  attorneys  acted  under 
an  express  or  implied  contract,  what  has  been  paid  to  them 
and  what  is  still  due  them  for  their  fees  and  disbursements 
in  said  cause. 

Bogar  was  the  party  of  record,  entitled  to  prevent  a  set- 
off of  executions  not  authorized  by  statute,  and  therefore 
he  was  entitled  to  this  appeal,  as  well  as  because  of  the  ac- 
tion of  the  court  in  reference  to  the  costs  of  the  city  court; 
and  his  attorneys  could  use  his  name  to  appeal  to  protect 
their  assignment. 

The  order  is  reversed  and  the  cause  remanded. 


William  B.  Hammer  v.  Joseph  Brenneman. 

1.  Vendor  and  Vendee — When  the  Vendee  Can  Not  Repudiate  His 
Contract. — Where  the  vendee  of  merchandise  receives  it,  ships  and  sells 
it  to  third  parties  who  retain  it  all  and  use  part  in  their  business,  the 
vendee  can  not  afterward  repudiate  his  contract  with  the  vendor  and 
wholly  defeat  the  latter's  claim  for  the  agreed  contract  price  on  the 
ground  that  some  of  the  merchandise  was  defective  or  was  unfit  for  the 
special  use  for  which  it  was  purchased. 

2.  Propositions  op  Law—  Not  to  Embody  Findings  of  Fact— Writ- 
ten propositions,  submitted  to  the  court  in  a  trial  without  a  jury  as 
••  propositions  6f  law,"  are  properly  refused  if  they  embody  findings  of 
fact. 

Assumpsit.— Error  to  the  Circuit  Court  of  La  Salle  County;  the  Hon. 
Charles  Blanch ard.  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1900.    Affirmed.     Opinion  filed  June  8,  1900. 

Haskins  &  Panneck  and  Vincent  J.  Duncan,  attorneys 
for  plaintiff  in  error.  , 

Alfred  R.  Greenwood,  attorney  for  defendant  in  error. 
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A  party  who  becomes  entitled  to  rescind  an  agreement 
should  do  so  in  a  reasonable  time  and  restore  to  the  other 
party  what  he  has  received.  Harding  v.  Parshall,  56  111. 
219;'  Underwood  v.  West,  52  111.  397;  Wolf  v.  Dietzsch,  75 
111.  205. 

Mr.  Justice  Dibbll  delivered  the  opinion  of  the  court. 

Brenneman  brought  this  suit  against  Hummer  to  recover 
what  he  claimed  was  due  him  under  a  contract  evidenced 
by  letters  between  the  parties  written  from  October  24  to 
October  28,  1895,  and  by  which  Brenneman  was  to  furnish 
free  on  board  cars  at  La  Salle,  the  uncrushed  fluxing  stone 
from  Brenneman's  quarry  there,  at  fifty  cents  per  ton,  so 
long  as  Hummer  would  take  the  daily  output,  for  not  exceed- 
ing fifty  days,  Hummer  to  make  all  shipping  arrangements 
with  the  carrier.  Fluxing  stone  is  a  grade  of  limestone, 
known  to  the  trade  by  that  name,  containing  an  unusually 
large  quantity  of  carbonate  of  lime,  and  an  unusually  small 
quantity  of  the  other  constituent  parts  of  limestone,  and  is 
used  in  furnaces  for  separating  metal  from  dross.  The  case 
was  tried  without  a  jury  upon  the  general  issue,  demurrer 
having  been  sustained  to  all  special  pleas.  The  court  found 
for  plaintiff  and  assessed  his  damages  at  $475  and  entered 
judgment  for  that  sum.  Defendant  sued  out  this  writ  of 
error. 

Brenneman  delivered  to  Hummer  on  board  cars  at  his 
quarry  at  La  Salle,  1,976  30-100  tons.  The  last  three  and  a 
half  car  loads,  containing  105  tons,  were  refused.  Hummer 
accepted  and  shipped  and  sold  the  rest,  the  contract  price  of 
which  was  $935.65.  Before  this  contract  was  made  Hum- 
mer had  been  in  control  of  the  quarry  with  one  Wilson,  and 
Hummer  and  Wilson  had  a  contract  with  Jefferson  Hodg- 
kins,  of  Chicago,  for  uncrushed  fluxing  stone  from  said 
quarry.  Brenneman  was  cashier  and  bookkeeper  of  the 
Matthiessen  and  Hegeler  Zinc  Company,  and  Hummer  was 
cashier  of  the  La  Salle  National  Bank,  and  each  was  acting 
for  different  creditors  of  a  former  owner  of  the  quarry. 
After  the  control  of  the  quarry  passed  from  Hummer  and 
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Wilson  to  Brenneman,  the  contract  here  sued  upon  was 
made  to  enable  Hummer  to  fulfill  the  contract  of  Hummer 
and  Wilson  with  Hodgkins,  Brenneman  having  refused  to 
contract  with  Hodgkins.  Hodgkins  was  buying  for  the 
Kimbell  and  Cobb  Stone  Company,  and  the  latter  sold  the 
stone  to  the  Calumet  Furnace  Company  of  South  Chicago. 
Hummer  claimed  on  the  trial  that  much  of  the  stone  fur- 
nished him  by  Brenneman  was  not  good  fluxing  stone;  that 
the  Calumet  Furnace  Company  picked  over  about  1,200 
tons  at  a  cost  of  about  twenty-five  to  thirty  cents  per  ton, 
and  threw  out  entirely  about  600  tons  and  lost  the  freight 
it  had  paid  thereon.  Brenneman  had  been  paid  nothing 
for  the  stone.  The  court  allowed  about  half  the  contract 
price  of  the  stone,  rejecting  the  balance  as  an  allowance  for 
the  defective  stone  and  for  damages. 

Hummer  never  tried  to  compel  Hodgkins  to  pay  any- 
thing for  the  stone.  No  one  tendered  back  to  Brenneman 
the  600  tons  of  stone  which  the  Calumet  Furnace  Company 
received  and  piled  up  at  its  place  of  business  in  South  Chi- 
cago, and  claimed  to  reject.  All  the  stone  Brenneman  loaded 
at  La  Salle  (except  the  last  three  and  a  half  car  loads)  was 
received  by  Hummer,  sold  and  delivered  by  him  to  Hodg- 
kins, transferred  in  some  way  by  Hodgkins  to  the  Kimbell 
and  Cobb  Stone  Company,  and  sold  and  delivered  by  the 
latter  to  the  Calumet  Furnace  Company  which  retained 
possession  of  it  all,  and  used  so  much  as  it  pleased  in  its  busi- 
ness, till  it  ceased  doing  business  in  1890.  Under  such  circum- 
stances the  vendor's  claim  for  the  price  can  not  be  wholly 
defeated.  (Wolf  v.  Dietzsch,  75  111.  205.)  Nor  is  it  clear  all 
the  rejected  stone  came  from  that  shipped  by  Brenneman, 
for  complaints  began  before  Brenneman  began  delivering  to 
Hummer.  Apparently  such  complaints  related  in  part  to 
stone  shipped  from  said  quarry  by  Hummer  and  Wilson 
before  Brenneman  obtained  control  of  it.  Wethink  itarea- 
sonable  conclusion  from  all  the  evidence  that  the  pile  of  stone 
at  South  Chicago,  estimated  to  be  600  tons,  contains  all  the 
stone  from  this  quarry  which  the  Calumet  Furnace  Com- 
pany rejected,  whether  before  or  after  Brenneman  obtained 
the  quarry. 
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Again,  Hummer  lived  at  La  Salle,  was  furnished  each  day 
with  daily  invoices,  and  also  was  notified  each  day  by  tele- 
phone of  the  number  of  cars  loaded  that  day  and  ready  to 
ba  shipped;  he  shipped  them  in  his  own  name,  was  at  the 
quarry  several  times  during  the  time  of  these  shipments  and 
had  opportunity  to  know  whether  it  was  a  good  fluxing 
stone  before  he  took  it  from  the  quarry.  Brenneman  was 
allowed  to  go  on  for  half  a  month,  loading  and  delivering 
to  Hummer  many  car  loads  each  day,  without  any  refusal 
by  Hummer  to  receive  it,  and  without  any  notice  that  hun- 
dreds of  tons  were  being  rejected  and  would  not  be  paid  for. 
True,  objections  to  the  stone  were  made  from  Chicago  sev- 
eral times,  and  Brenneman  was  cautioned  to  be  careful  to 
ship  nothing  but  fluxing  stone,  but  nothing  was  said  to 
Brenneman  indicating  the  wholesale  rejection  now  set  up. 
Under  all  the  facts  we  can  not  say  the  court  below  should 
have  made  any  further  reduction  of  Brenneman's  demand. 

Some  of  defendant's  propositions  of  law  contained  findings 
of  fact,  and  were  therefore  properly  refused.  High  Court, 
etc.,  v.  Schwietzer,  171  111.  325.  Perhaps  some  others  that 
were  refused  might  property  have  been  given,  but  the  law 
of  the  case  was  sufficiently  stated  in  those  which  were 
given. 

The  judgment  is  affirmed. 


Rhea  Thielens  Implement  Go.  t.  The  Racine  Malleable  '89 — 4631 
&  Wrought  Iron  Co.  eJ^  mi' 

1.  Vendor  and  Vendee— Measure  of  Damages  for  Breach  of  Con- 
tract— Where  one  orders  a  certain  number  of  machines  made  and  deliv- 
ered to  him  at  a  stipulated  price,  and  afterward  and  before  delivery 
takes  orders  to  resell  at  an  advanced  price,  and  some  of  the  machines 
when  delivered-  are  found  defective  and  are  returned  and  are  received 
back  by  the  vendor  and  the  vendee  credited  with  the  contract  price, 
the  measure  of  damages  to  the  vendee  for  the  breach  of  the  contract  is 
the  excess,  if  any,  of  the  market  price  at  the  time  and  place  of  delivery 
of  such  machines,  if  not  defective,  over  the  contract  price. 


404  Appellate  Courts  op  Illinois. 

Vol.  89.]    Rhea  Thielens  Implement  Co.  v.  Racine  Iron  Co. 

2.  Measure  of  Damages—  Where  Loss  of  Profits  is  Not.— In  such 
case  the  loss  of  profits  on  the  resale  is  not  the  measure  of  damages 
unless  the  vendor  knew  when  the  contract  was  made  that  the  vendee 
had  an  existing  contract  for  resale  at  an  advanced  price,  or  knew  that 
the  vendee  was  giving  the  order  for  the  purpose  of  taking  orders  for  re- 
sales in  advance  of  delivery  to  the  vendee. 

Assumpsit— Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  Leslie  D.  Puterbauoh,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1900.    Affirmed.    Opinion  tiled  June  8,  1900. 

Arthur  Kkithley,  attorney  for  appellant. 

Unliquidated  damages  arising  out  of  the  contract  or 
cause  of  action  sued  on  are  a  proper  subject  of  set-off. 
Nichols  v.  Ruckells,  3  Scam.  298;  Sargeant  v.  Kellogg,  5 
Gil.  273;  Hartshorn  v.  Kinsman,  16  111.  App.  555;  Scudder- 
Gale  Grocer  Co.  v.  Russell,  65  111.  App.  281. 

A  manufacturer  impliedly  warrants  that  the  goods  man- 
ufactured and  sold  by  him  are  well  and  properly  constructed 
of  good  material,  and  are  well  adapted  for  the  purpose  for 
which  they  are  made  and  sold.  Huyett  Mfg.  Co.  v.  Saile, 
45  111.  App.  562;  White  v.  Gresham  &  Mann,  52  111.  App. 
399. 

The  person  injured  by  breach  of  warranty  of  such  a 
nature  as  would  justify  a  return,  can  not  be  compelled  to 
elect  between  a  return  and  damages,  but  may  be  entitled  to 
both.  The  purchase  price  may  not  make  good  all  his 
losses,  and  the  retention  of  property  which  is  unfit  for 
use  may  be  onerous  and  ruinous.  Kimball  Mfg.  Co.  v. 
Vroman.  35  Mich.  310.  Clarke  v.  McGetchie,  49  la.  437. 

Profits  of  a  business  lost  by  reason  of  a  breach  of  con- 
tract are  a  proper  measure  of  recovery  in  an  action  for 
damages  for  such  breach.  Hill  v.  Parsons,  110  111.  Ill; 
Chicago  City  Ry.  Co.  v.  Howison,  86  111.  215;  Van  Arsdale 
v.  Rundel,  82  III  63;  Chapman  v.  Kirby,  49  111.  213;  Priestlv 
v.  R.  R.  Co.,  26  111.  205. 

Covey  &  Covey,  attorneys  for  appellee. 
The  measure  of  damages  in  the  case  of  a  breach  of  war- 
ranty of  quality,  is  the  difference  between  the  value  of  the 
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goods  afc  the  time  of  delivery  to  the  buyer  and  the  value 
they  would  have  had  if  they  had  answered  to  the  war- 
ranty. 

The  contract  price  affords  prima  facie,  not  conclusive, 
evidence  of  the  value  of  the  goods  if  they  had  been  as 
warranted. 

But  the  application  of  the  rule  is  not  modified  by  the  fact 
that  the  buyer  has  resold  the  goods  for  the  same  or  even 
greater  price  than  that  which  he  paid  for  them.  R.  M. 
Benjamin  on  Sales,  225-6;  Wheelock  v.  Berkely,  138  111. 
153;  Wynn  v.  Longley,  31  111.  App.  616. 

The  general  rule  is  that  the  purchaser  is  entitled  to 
recover  the  difference  between  the  contract  price  and  the 
value  of  the  article  in  the  market  at  the  time  and  place  of 
delivery.  This  rule,  however,  is  changed,  where  the  vendor 
knows  that  the  purchaser  has  an  existing  contract  for  a 
resale  at  an  advanced  price,  and  that  the  purchase  is  made 
to  fulfill  such  contract,  and  the  vendor  agrees  to  supply 
such  article  to  enable  him  to  fulfill  the  same,  because  those 
profits  which  would  accrue  to  the  purchaser  upon  fulfilling 
the  contract  of  resale  may  justly  be  said  to  have  entered 
into  the  contemplation  of  the  parties  in  making  the  con- 
tract. 

"Where  the  vendee  is  buying  the  grain  for  the  special 
purpose  of  fulfilling  a  contract  of  resale  in  Philadelphia, 
that  fact  should  have  been  communicated  to  the  vendor 
before  it  could  be  made  the  foundation  of  special  damages 
against  him.  Carpenter  v.  First  Nat.  Bank,  119  111.  361; 
Thorne  v.  McVeagh,  75  111.  81;  Glidden  v.  Pooler,  50  111. 
App.  36;  Kahm  v.  Dieg,  121  Ind.  287-8. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  appellee  against  appellant  to  recover 
the  price  of  certain  seeders  sold  and  delivered  b}'  appellee 
to  appellant.  The  proof  showed  that  under  the  contract 
there  was  $102  due  therefor,  and  the  court  instructed  the 
jury  to  return  a  verdict  for  plaintiff  for  that  sum.  This 
was  done,  and  judgment  was  rendered  accordingly,  and 
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defendant  appeals.  The  verdict  was  correct,  unless  the 
court  below  erred  in  refusing  to  admit  certain  evidence 
offered  by  defendant  to  establish  recoupment  or  set-off. 

Plaintiff  was  a  manufacturer  of  seeders  and  received  and 
filled  an  order  from  defendant,  a  jobber  in  farm  machinery, 
for  a  certain  number  of  seeders  made  according  to  defend- 
ant's directions,  at  the  agreed  price  of  $6  each.  Certain 
seeders  shipped  under  the  contract  proved  to  be  defective, 
and  were  returned  to  and  received  by  plaintiff,  and  plaintiff 
credited  defendant  with  $6  for  each  machine  so  returned. 
Defendant  sought  to  show  that  after  it  gave  plaintiff  the 
order  for  the  seeders  it  in  turn  took  orders  for  them  fiom 
various  retail  dealers  at  $8  each,  and  that  defendant  lost  a 
profit  of  $2  it  would  have  made  upon  each  seeder  so 
returned  if  it  had  not  been  defective,  and  that  when  it  dis- 
covered the  defects  in  the  seeders  in  question  it  was  too 
late  to  supply  the  trade  with  others  for  that  season;  and 
defendant  sought  to  recoup  or  set  off  the  profits  so  lost 
against  the  sum  it  otherwise  owed  plaintiff  for  other  seed- 
ers. The  court  below  held  that  to  make  the  proof  compe- 
tent defendant  must  further  show  that  the  machines  were 
bought  by  defendant  to  fill  orders  already  taken,  and  that 
plaintiff,  when  making  its  contract  with  defendant,  knew 
that  fact.  Defendant  admitted  it  could  not  make  such 
proof,  because  it  bought  the  machines  from  plaintiff  before 
it  took  orders  for  them  from  retail  dealers.  The  court  then 
refused  to  admit  the  evidence. 

The  principles  governing  such  contracts  are  thus  stated 
in  Carpenter  v.  First  Nat.  Bank,  119  111.  352: 

"The  general  rule  is  that  the  purchaser  is  entitled  to 
recover  the  difference  between  the  contract  price  and  the 
value  of  the  article  in  the  market  at  the  time  and  place  of 
delivery.  (Messmore  v.  Lead  Co.,  40  N.  Y.  427.)  4  This 
rule,  however,  is  changed,  where  the  vendor  knows  that  the 
purchaser  has  an  existing  contract  for  a  resale  at  an 
advanced  price,  and  that  the  purchase  is  made  to  fulfill 
such  contract,  and  the  .vendor  agrees  to  supply  the  article 
to  enable  him  to  fulfill  the  same,  because  these  profits  which 
would  accrue  to  the  purchaser  upon  fulfilling  the  contract 
of  resale,  may  justly  be  said  to  have  entered  into  the  con- 
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templation  of  the  parties  in  making  the  contract.'  If  appel- 
lants were  buying  the  grain  for  the  special  purpose  of 
fulfilling  a  contract  of  resale  in  Philadelphia,  that  fact 
should  have  been  communicated  to  Woodruff  &  Jones  (the 
real  owners  of  the  note  sued  on  in  the  name  of  the  bank) 
before  it  could  be  made  the  foundation  of  special  damages 
against  them." 

Baron  Alderson  thus  states  the  rights  of  the  parties  in 
such  case  in  Hadley  v.  Baxendale,  9  Exch,  341;  26  E.  L.  & 
E.  398: 

"  Where  two  parties  have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  of  contract  should  be 
such  as  may  fairly  and  reasonably  be  considered  either  aris- 
ing naturally,  i.e.,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both 
parties,  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it.  Now,  if  the  special  circum- 
stances under  which  the  contract  was  actually  made  were 
communicated  by  the  plaintiffs  to  the  defendants,  and  thus 
known  to  both  parties,  the  damages  resulting  from  the 
breach  of  such  a  contract,  which  Jthey  would  reasonably 
contemplate,  would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract  under  these  spe- 
cial circumstances  so  known  and  communicated.  But,  on 
the  other  hand,  if  these  special  circumstances  were  wholly 
unknown  to  the  party  breaking  the  contract,  he,  at  the 
most,  could  only  be  supposed  to  nave  had  in  his  contempla- 
tion the  amount  of  injury  which  would  arise  generally,  and 
in  the  great  multitude  of  cases  not  affected  by  any  special 
circumstances,  from  such  breach  of  contract.  Fur,"  had  the 
special  circumstances  been  known,  the  parties  might  have 
specially  provided  for  the  breach  of  contract  by  special  terms 
as  to  the  damages  in  that  case,  and  of  this  advantage  it 
would  be  very  unjust  to  deprive  them. 

In  Cockburn  v.  Ashland  Lumber  Co.,  54  Wis.  619,  in 
applying  these  rules  the  court  said : 

"  To  bind  the  defendant  by  the  price  stipulated  for  a 
resale,  he  must  have  had  notice  of  such  a  resale  when  the 
contract  was  made,  though,  perhaps,  not  of  the  contract 
price.  In  the  absence  or  such  notice  it  can  not  be  fairly 
said  that  the  special  damages  which  the  plaintiffs  suffered, 
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by  reason  of  their  inability  to  fulfill  their  contract  with  the 
Quebec  parties,  may  reasonably  be  supposed  to  have  been 
within  tne  contemplation  of  both  the  parties  at  the  time 
they  made  the  contract  upon  which  the  present  action  is 
based.  The  complaint  only  alleged  a  notice  given  several 
months  after  such  contract  was  made.  It  therefore  failed 
to  state  facts  to  entitle  plaintiffs  to  recover  the  special  dam- 
ages resulting  from  the  loss  of  their  contract  with  the 
Quebec  parties." 

In  Wetmore  v.  Pattison,  45  Mich.  439,  the  court  said : 

"  The  plaintiffs,  after  having  made  their  contract  with  the 
defendant,  were  at  liberty,  no  doubt,  to  embark  in  such 
enterprises  as  they  thought  proper  on  the  strength  of  it.  It 
was  a  question  of  business  prudence  how  far  it  would  be 
wise  or  safe  to  rely  on  the  agreement  with  defendant.  But 
they  were  not  empowered  to  enter  into  such  scheme  or 
arrangement  as  they  might  choose,  in  reliance  on  his  con- 
tract, and  make  him  responsible  in  the  event  of  his  failure 
for  whatever  losses  might  happen  through  such  secondary 
operations."     Rahm  v.  Deig,  121  Ind.  283. 

In  2  Greenleaf  on  Evidence,  Sec.  255,  note,  it  is  said,  if  the 
profits  "  are  such  as  would  have  been  realized  by  the  party 
from  other  independent  and  collateral  undertakings,  al- 
though entered  into  in  consequence  and  on  the  faith  of  the 
principal  contract,  then  they  are  too  uncertain  and  remote 
to  be  taken  into  consideration  as  a  part  of  the  damages 
occasioned  by  the  breach  of  the  contract."  Glidden  v. 
Pooler,  50  III  App.  36. 

Here  the  purchaser  returned  the  defective  machines,  and 
was  credited  with  the  contract  price.  Plaintiff  did  not  sell 
them  to  enable  defendant  to  fill  orders  already  received,  for 
defendant  had  no  such  orders  at  that  time.  It  is  not  shown 
that  when  the  contract  was  made  plaintiff  knew  defendant 
intended  to  make  resales  or  take  orders  for  the  goods  before 
they  were  delivered.  Under  the  rules  above  laid  down,  if 
defendant  had  received  the  machines,  discovered  their  de- 
fects, returned  them,  and  been  credited  with  their  contract 
price,  before  it  undertook  to  sell  them  to  others,  it  would 
have  been  entitled  to  no  damages  unless  such  machines 
at  the  time  and  place  of  delivery  were  worth  more  than 
it  had  agreed  to  pay  for  them,  in  which  case  that  difference 
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would  have  been  the  measure  of  its  damages.  We  can  not 
see  that  a  different  rule  should  apply  where,  instead  of  wait- 
ing to  get  its  goods  before  it  sold  them  again,  it  saw  fit  to 
take  orders  for  them  in  advance.  Defendant  exercised  its 
own  judgment  as  to  the  manner  in  which  it  should  conduct 
its  business  relating  to  the  sale  of  its  seeders,  and  plaintiff 
had  no  connection  therewith.  There  was  no  proof  that  at 
the  time  and  place  of  delivery  the  seeders,  if  perfect,  were 
worth  more  than  the  contract  price.  The  presumption, 
therefore,  is  that  the  contract  price  was  also  the  market 
price.  The  parties  had  dealt  for  some  years  before  the  year 
to  which  this  controversy  relates;  and  in  such  former  deal- 
ings the  practice  had  been  for  defendant  to  return  any 
seeders  which  did  not  work  and  for  plaintiff  either  to  send 
new  seeders  in  place  of  the  defective  ones  or  to  credit 
defendant  with  the  cost  price  of  those  returned.  The 
judgment  is  affirmed. 


German  Ins.  Co.  et  al.  v.  Frederic  R.  Bartlett  et  al. 

1.  Debtor  and  Creditor— Preference  to  Wife, — Where  a  wife  is  in 
fact  her  husband's  creditor,  he  can  prefer  her  and  pay  her  before  he 
pays  other  creditors. 

Creditors'  Bills. — Appeal  from  the  Circuit  Court  of  Stephenson 
County;  the  Hon.  James  S.  Baume,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term.  1900.    Affirmed.    Opinion  filed  June  8,  1900. 

J.  H.  Stearns,  attorney  for  appellants. 

M.  Stoskopf  and  Wm.  Lathrop,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

On  January  16,  1896,  Frederic  Bartlett  and  his  wife, 
Isabella  J.,  conveyed  the  homestead  of  the  former  to  their 
son,  Frederic  R.  Bartlett,  and  the  latter  on  the  same  day 
re-conveyed  the  premises  to  said  Isabella  J.  Bartlett.     These 
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deeds  were  not  placed  on  record  until  February  10,  1896,  at 
which  time  there  was  also  placed  on  record  a  bill  of  sale  of 
that  date,  of  the  household  furniture,  executed  by  Frederic 
Bartlett  to  his  wife.  On  March  19,  1896,  the  German 
Insurance  Company  recovered  a  judgment  for  $5,773.88 
against  Frederic  Bartlett  in  the  Circuit  Court  and  on  March 
24, 1896,  the  Farmers' and  Merchants' Bank  recovered  a  judg- 
ment for  $4,020.24:  against  Frederic  and  Frederic  R.  Bart- 
lett in  the  same  court.  Executions  were  issued  upon  these 
judgments  and  returned  "no  property  found."  On  August 
3,  1896,  said  German  Insurance  Company  and  Farmers'  and 
Merchants'  Bank  filed  a  bill  in  the  Circuit  Court  of  Stephen- 
son County  against  Frederic  and  Isabella  J.  Bartlett  and 
others,  to  set  aside  said  conveyances  as  in  fraud  of  creditors. 
Frederic  and  Isabella  J.  Bartlett  answered,  setting  up  the 
rights  of  Isabella  J.  Bartlett  in  and  to  said  property,  to- 
gether with  the  means  by  which  she  acquired  ownership  of 
the  same,  and  denied  the  charges  of  fraud.  Afterward,  on 
October  15,  1897,  Frederic  Bartlett  died  intestate,  leaving 
surviving  him  his  widow,  Isabella  J.  Bartlett,  and  also 
Frederic  R.  and  Isabella  H.  Bartlett,  his  children  and  only 
heirs  at  law.  Afterward,  on  March  6,  1898,  Isabella  J. 
Bartlett  died  testate,  willing  all  her  property  to  her  daugh- 
ter, Isabella  H.  Bartlett,  who  was  also  made  her  executrix. 

On  March  21,  1898,  Frederic  R.  and  Isabella  H.  Bartlett 
were  made  defendants  to  the  suit  and  subsequently  the 
latter  was  also  made  a  defendant  as  executrix  of  the  will  of 
Isabella  J.  Bartlett,  deceased.  These  defendants  answered, 
and  at  the  hearingthere  was  a  decree  entered  sustaining  the 
conveyance  of  the  homestead  premises  to  Isabella  J.  Bart- 
lett, setting  aside  the  bill  of  sale  of  the  personal  property, 
dismissing  the  bill  of  complaint  as  to  Frederic  R.  Bartlett, 
and  directing  that  complainants  pay  one-half  of  the  costs 
and  Isabella  H.  Bartlett  the  other  half. 

Complainants  appeal,  urging  that  the  court  erred  in 
admitting  the  declarations,  oral  and  written,  of  Frederic 
Bartlett  and  Isabella  J.  Bartlett;  in  finding  that  the  con- 
veyance of  the  real  estate  was  bona  fide  and  for  value;   in 
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dismissing  the  bill  as  against  Frederic  It.  Bartlett  and  in 
charging  any  part  of  the  costs  against  complainants.  Isa- 
bella H.  Bartlett  assigns  cross-errors,  charging  that  the 
court  erred  in  setting  aside  the  conveyance  of  the  personal 
property. 

It  appeared  from  the  evidence  that  on  August  5, 1893, 
Frederic  and  Isabella  J.  Bartlett  and  George  C.  Fry  had  a 
conversation  in  the  presence  of  Frederic  R.  Bartlett,  con- 
cerning the  financial  relations  of  Frederic  and  Isabella  J., 
in  which  Frederic  made  certain  statements  tending  to  show- 
that  the  money  which  bought  and  paid  for  the  homestead 
above  referred  to,  belonged  in  fact  to  Isabella  J.,  and  was 
derived  directly  or  indirectly  from  her  parents  and  from  a 
certain  endowment  policy  of  insurance  on  Frede.ric's  life  in 
which  Isabella  J.  was  the  beneficiary.  These  statements 
tended  to  show  that  by  the  arrangement  between  Frederic 
and  Isabella  J.,  by  which  he  invested  said  funds,  he  was  to 
take  the  title  in  the  name  of  his  wife.  At  the  same  time  Isa- 
bella J.  stated  to  Fry  that  she  had  sent  for  him  because  she 
was  worried,  having  learned  for  the  first  time  that  day  that 
the  title  to  the  property  where  they  lived  was  not  in  her 
name,  but  in  the  name  of  her  husband.  The  amount  of  her 
money  so  used  was  determined  by  her/tnd  her  husband  to 
be  $12,500;  and  Frederic  on  that  day  executed  to  his  wife  a 
note  for  that  amount,  also  a  written  declaration  of  trust, 
setting  forth  that  he  held  the  homestead  in  trust  for  her, 
and  a  bill  of  sale  to  her  for  the  personal  property  which  he 
declared  to  be  hers,  she  having  acquired  the  same  partly 
from  her  mother  and  partly  by  purchase.  Appellants  say 
these  oral  statements  were  not  competent.  We  conclude, 
however,  that  they  were  at  the  time  against  Frederic's 
interest,  as  they  tended  to  show  that  property  standing  in 
his  name  was  not  in  fact  his  own,  and  that  therefore  they 
were  competent.  The  statements  made  in  his  hearing  by 
his  wife,  to  which  ho  assented,  were  also  competent  to  show 
what  facts  he  admitted  to  be  true.  While  there  are  some 
discrepancies  in  the  evidence,  the  differences  do  not  affect 
the  substantial  truth  of  the  statements  made  bv  Frederic 
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Bartlett  and  his  wife.  This  transaction  between  Frederic 
and  his  wife  took  place  more  than  five  months  before  the 
German  Insurance  Company  became  his  creditor  and  more 
than  two  years  before  he  borrowed  the  money  of  the  Far- 
mers' and  Alerchants'  Bank.  At  that  time  Frederic  had  an 
accounting  with  his  wife  of  the  sum  he  owed  her,  and  exe- 
cuted to  her  his  promissory  note  for  the  amount  due  her, 
showing  a  then  existing  definite  intention  on  the  part  of 
both  parties  that  the  debt  should  be  paid,  and  there  could 
have  been  no  intention  then  on  their  part  to  defraud  com- 
plainants. 

Whether  any  persons  who  prior  to  that  date  were  cred- 
itors of  Frederic  could  have  assailed  that  transaction,  is  a 
question  not  in  issue  here.  It  is  well  settled  that  if  Isabella 
J.  Bartlett  was  in  fact  her  husband's  creditor,  he  could 
prefer  her  and  pay  her  before  he  paid  other  creditors.  Tom- 
iinson  v.  Matthews,  98  111.  178. 

Appellants  claim  that  Isabella  J.  Bartlett  was  estopped 
from  asserting  title  to  said  homestead  as  against  their  execu- 
tions because  she  did  not  at  once  put  the  declaration  of  trust 
on  record  when  she  obtained  it  in  1893;  that  by  withhold- 
ing it  from  record  she  gave  her  husband  undue  credit  in  the 
business  world.  There  is  no  proof  that  she  in  any  way- 
misled  complainants  or  that  the  declaration  of  trust  was 
withheld  from  record  by  virtue  of  any  agreement  made  by 
her  with  her  husband  so  to  do.  If  the  failure  on  her  part 
to  record  the  instrument,  misled  other  creditors  of  her  hus- 
band and  gave  him  undue  credit,  the  same  charge  could 
justly  be  made  against  appellants.  They  loaned  him  over 
$9,000  and  took  judgment  notes  therefor,  which  they  held 
away  from  public  knowledge  for  a  long  period  of  time,  while 
the  $9,000  enabled  him  to  show  an  appearance  of  prosperity 
which  was  not  in  fact  real;  yet  this  would  not  stamp  appel- 
lants' conduct  as  at  all  fraudulent. 

It  is  determined  by  the  proofs  that  Isabella  J.  Bartlett 
was  in  fact  a  bona  fide  creditor  of  her  husband,  holding  his 
promissory  note  given  before  the  notes  to  appellants  were 
executed,  and  that  the  intention  of  both  parties  was  that 
the  debt  should  be  treated  as  a  subsisting  debt  and  should 
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be  paid.  Under  such  circumstances  Frederic  Bartlett  had 
as  lawful  a  right  to  pay  that  debt  by  the  conveyance  of  real 
estate,  before  any  other  creditor  obtained  a  lien  upon  it,  as 
he  would  have  had  to  convey  real  estate  to  appellants  for  a 
like  purpose. 

We  are  therefore  of  opinion  that  the  court  below  was 
fully  warranted  by  the  proofs  in  finding  that  the  convey- 
ance of  real  estate  from  Frederic  to  Isabella  J.  Bartlett  was 
made  in  good  faith  and  for  a  valuable  consideration  and 
that  the  title  to  the  same  was  vested  in  the  latter  in  her  life- 
time. As  Isabella  H.  Bartlett  became  vested  with  the  fee 
by  virtue  of  the  will  of  her  mother,  and  Frederic  It.  Bart- 
lett does  not  appear  to  have  acquired  any  interest  in  the 
premises,  the  bill  was  properly  dismissed  as  to  him. 

Complainants,  having  been  defeated  in  the  greater  portion 
in  amount  of  the  claims  made  b}r  their  bill,  have  no  reason 
to  complain  that  they  were  required  to  pay  one-half  the 
costs,  as  decreed  by  the  court. 

By  her  cross-errors  appellee,  Isabella  H.  Bartlett,  insists 
that  the  court  erred  in  setting  aside  the  bill  of  sale  of  the 
personal  property  and  establishing  the  lien  of  complainants 
upon  the  same  through  their  executions.  She  claims  that 
her  position  is  sustained  by  the  fact  that  Frederic  Bartlett 
at  the  time  of  the  interview  in  181J3,  expressly  declared  that 
the  household  furniture  belonged  to  his  wife.  But  on  Feb- 
ruary 10,  1896,  he  gave  and  she  accepted  a  bill  of  sale  of 
specific  articles  of  household  furniture,  the  title  to  which 
he,  by  that  instrument,  warranted  to  her. 

The  court  below  was  justified  in  finding  that  the  bill  of 
sale  was  without  consideration  and  in  setting  the  same 
aside.  If  Isabella  H.  Bartlett,  as  her  mother's  legatee, 
claimed  that  any  articles  included  in  the  bill  of  sale  never 
belonged  to  her  father,  she  should  have  shown  by  proof 
what  such  articles  were.  No  such  proof,  however,  was  made. 
We  find  no  error  in  the  decree  of  the  court  below  and  the 
same  is  accordingly  affirmed. 
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Hugh  M.  Shorb  t.  Eeturah  Webber. 

1.  Dram-Shop  Act— Evidence  of  Medical  Expert  as  to  the  Effect  of 
Liquor  upon  the  Human  System.— In  an  action  by  a  widow  against  a 
dram-shop  keeper  to  recover  for  loss  to  her  means  of  support  by  the  in- 
toxication and  consequent  death  of  her  husband,  it  is  not  error  to  permit 
a  medical  expert  to  testify  how  liquor  acts  upon  the  human  system. 

2.  Same— Im proper  Assumption  of  Facts  by  Expert  Witness  Not 
Always  Reversible  Error.— Where  an  expert  improperly  assumes  a  fact 
in  an  answer,  the  court  will  not  reverse  for  refusal  to  exclude  the 
answer,  where  the  jury  could  not  fail  to  reach  the  same  conclusion  of 
fact  from  the  evidence. 

8.  Instructions—  Whena  Party  is  Estopped  to  Complain.— One  can 
not  complain  of  language  in  an  instruction  given  for  his  opponent,  when 
the  same  language  is  contained  in  an  instruction  given  at  his  own 
request. 

4.  Same— Inviting  the  Jury  to  Make  Comparisons  Properly  Refused- 
— In  a  case  under  the  dram-shop  act  it  is  proper  to  refuse  an  instruc- 
tion offered  by  defendant  which  says  that  plaintiff  must  prove  that 
deceased  was  u  wholly  intoxicated  "  before  she  can  recover,  and  which 
invites  the  jury  to  a  comparison  between  "partially  intoxicated"  and 
"  wholly  intoxicated,"  where  other  instructions  require  plaintiff  to  prove 
that  deceased  was  intoxicated. 

5.  Same— Assuming  That  One  Party  Has  an  Advantage.— In  such  a 
case  an  instruction  offered  by  defendant  is  properly  refused  which  says 
that  plaintiff  has  a  decided  advantage,  and  that  the  law  should  be 
strictly  construed  in  behalf  of  defendant. 

Action  Under  the  Dram-Shop  Act.— Appeal  from  the  Circuit  Court 
of  Winnebago  County;  the  Hon.  John  C.  Garver,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1900.  A^tfirmed.  Opinion  filed 
June  8,  1900. 

It.  K.  Welsh  and  C.  W.  Ferguson*,  attorneys  for  appel- 
lant. 

The  Dram-Shop  Act  is  a  statute  of  a  highly  penal  charac- 
ter and  provides  rights  of  action  and  remedies  unknown 
to  the  common  law  in  which  the  person  prosecuting  has  a 
decided  advantage  over  the  party  defending  and  therefore 
it  should  receive  a  strict  construction.  Freese  v.  Tripp,  70 
111.  496;  Meidel  v.  An  this,  71  111.  241;  Cruse  v.  Aden,  127 
III.  231. 

Appellee,  to  recover  in  this  action,  must  clearly  bring  her- 


Second  District — April  Term,  1900.      475 

Shorb  v.  Webber. 

self,  by  her  proof,  within  a  strict  construction  of  the  terms 
of  this  statute.  There  must  have  been  intoxication.  The 
liquor  furnished  must  have  contributed  to  that  intoxication 
in  some  essential  and  appreciable  degree.  Flynn  v.  Fogarty, 
106  111.  263;  Lane  v.  Tippy,  52  111.  App.  532;  Morley  v. 
Afoulton,  45  111.  App.  304. 

It  is  improper  to  permit  a  physician  to  give  his  opinion 
as  to  the  cause  of  an  injury,  such  as  the  bruise  or  contusion 
on  the  head  of  Webber,  judging  from  the  condition  in 
which  he  found  the  body,  and  without  any  personal  knowl- 
edge as  to  how  in  fact  it  was  occasioned.  Hitchcock  v. 
Burgett,  38  Mich.  501;  National  Gas  Light  &  Fuel  Co.  v. 
Miethke,  35  111.  App.  629;  Wabash  Western  Railway  Co. 
v.  Friedman,  41  111.  App.  275;  Birmingham  Fire  Ins.  Co.  v. 
Pulver,  126  111.  329. 

Fisher  &  North,  attorneys  for  appellee. 

The  question  of  whether  or  not  the  liquor  purchased  at 
the  saloon  of  appellant  contributed  to  produce  intoxication, 
is  a  question  of  fact  for  the  jury.  Stringan  v.  Parker,  159 
111.  304;  Sellars  v.  Foster,  27  Neb.  118  (42  N.  W.  Rep.  907). 

The  gravamen  of  the  case  is  the  intoxication,  and  if  there 
was  intoxication  in  part,  or  partial  intoxication  sufficient  so 
that  deceased  was  unable  to  properly  manage  his  team  or 
control  himself,  and  in  consequence  thereof  met  his  death, 
such  intoxication  is  within  the  meaning  of  the  statute. 
Smith  v.  The  People,  141  111.  447. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  appellee  against  appellant  to  recover 
for  loss  to  her  means  of  support  by  the  death  of  her  hus- 
band, Thomas  II.  Webber,  February  2, 1899,  alleged  to  have 
been  caused  by  his  intoxication  produced  by  liquors  sold 
him  at  appellant's  saloon  at  Rockton.  Appellant  pleaded 
the  general  issue,  and  a  jury  awarded  appellee  $3,000,  for 
which  judgment  was  rendered,  and  this  is  an  appeal  there- 
from. 

1.  Appellant  claims  the  preponderance  of  the  evidence 
does  not  show  Webber  was  intoxicated,  nor  that  intoxica- 
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tion  caused  his  death.  We  think  there  is  a  clear  prepon- 
derance of  proof  that  Webber  drank  at  several  saloons  in 
Rockton  that  afternoon;  that  he  then  drove  a  short  dis- 
tance into  the  country  and  got  a  hog  he  had  previously 
bought,  and  was  then  seen  to  be  seriously  under  the  influ- 
ence of  liquor;  that  he  then  drove  back  to  the  village, 
hitched  his  team  in  front  of  appellant's  saloon  about  six 
o'clock  p.  m.,  left  his  team  unfed,  went  into  defendant's 
saloon,  and  stayed  there  nearly  all  the  time  for  the  next 
four  hours,  and  during  that  time  bought  liquor  and  drank 
it  frequently  there,  perhaps  as  many  as  fifteen  drinks  dur- 
ing the  four  hours,  and  showed  signs  of  intoxication;  that 
about  ten  o'clock  p.  m.  he  got  upon  his  wagon  and  started 
for  his  home  two  and  a  half  miles  distant;  that  a  short  dis- 
tance out  of  the  village  he  was  seen  by  an  acquaintance  in 
a  position  on  the  wagon  indicating  intoxication,  and  lack  of 
control  of  his  team;  that  later  in  the  night  he  was  found 
dead  in  the  road  half  a  mile  from  home,  lying  in  such  a 
position  and  with  such  a  wound  on  his  head  as  indicated  he 
had  fallen  from  his  wagon,  struck  upon  his  head  and  had 
thereby  been  killed.  His  clothes  were  saturated  with  urine. 
There  were  no  foot  marks  to  indicate  he  had  walked  to  the 
place  he  was  found.  The  tracks  of  his  wagon  wheels  were 
discernible,  and  on  each  side  were  marks  indicating  one  of 
the  lines  had  dragged  on  each  side  of  the  wagon  for  100 
rods  back  of  where  he  was  found.  His  whip  was  found 
eighty  or  ninety  rods  back.  When  a  physician  arrived  on 
the  scene  between  three  and  four  o'clock  a.  m.  his  body  was 
still  warm,  and  yet  when  first  found,  about  three  o'clock, 
his  arm  was  frozen  and  his  hand  was  frozen  stiff,  indicating 
his  hands  may  have  frozen  before  he  fell  and  was  killed. 
We  think  the  jury  was  warranted  in  concluding  Webber's 
death  was  caused  by  intoxication  produced  by  liquor  bought 
and  drank  in  appellant's  saloon.  The  team  did  not  reach 
his  home  till  about  two  o'clock,  and  no  one  knows  how  they 
were  detained  so  long  on  the  road,  but  if  that  fact  had  any 
tendency  to  show  Webber's  death  was  not  caused  by  his 
intoxication  it  has  been  duly  submitted  to  the  jury.    It 
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might  easily  be  that  the  lines  dragging  upon  the  ground 
caught  under  the  wheels  and  stopped  the  team,  or  that  the 
horses  were  sufficiently  docile  and  intelligent  to  stop  when 
their  master  fell.  It  is  evident  they  did  not  run  when  they 
might  have  done  so. 

2.  It  was  not  error  to  allow  Dr.  Helm,  a  medical  expert, 
to  testify  how  liquor  acts  upon  the  human  system.  The 
object  was  to.  show  that  the  complete  effect  of  the  liquor 
does  not  immediately  follow  its  reception  into  the  stomach. 

3.  Dr.  Cole,  a  medical  expert,  who  between  three  and 
four  a.  m.  reached  deceased  lying  in  the  road,  was  asked 
what,  in  his  opinion,  caused  the  wound  on  Webber's  head  he 
had  already  described.  This  was  objected  to,  and  the 
court  held  he  could  state  what  might  have  caused  it. 
Appellant  excepted  to  the  question.  The  question,  as  mod- 
ified by  the  ruling,  was  proper.  The  doctor  answered,  "I 
think  the  wound  was  caused  by  striking  on  the  frozen 
ground  from  the  wagon  when  he  fell."  No  motion  to 
exclude  the  answer  was  made  at  the  time.  Long  after  the 
witness  had  left  the  stand  such  a  motion  was  made,  though 
in  language  not  very  plainly  referring  to  this  answer.  The 
motion  was  denied  and  appellant  excepted.  The  physician 
might  properly  have  answered  that  the  wound  could  have 
been  caused  by  striking  on  the  frozen  ground  if  deceased 
fell  from  the  wagon;  and  it  was  not  proper  for  the  phy- 
sician to  assume  that  Webber  fell  from  the  wagon.  But  it 
is  so  clear  from  the  evidence  that  the  wound  was  received 
in  that  way,  that  no  harm  could  have  been  done  appellant 
by  the  answer.  The  jury  could  not  have  failed  to  draw  the 
same  conclusion.  The  question  as  amended  by  the  court 
having  been  proper,  if  defendant  was  dissatisfied  with  the 
answer  he  ought  to  have  made  the  motion  to  exclude  while 
the  witness  was  on  the  stand,  so  as  to  enable  plaintiff  to 
repeat  the  question  and  elicit  a  responsive  answer. 

4.  It  is  a  very  strained  construction  of  plaintiff's  first 
and  second  instructions  which  finds  in  them  any  assumption 
that  Webber  was  intoxicated.  We  think  they  leave  that 
question  to  the  jury.    But  if  they  had  any  tendency  to  be 
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understood  as  assuming  Webber  was  intoxicated,  several 
instructions  for  defendant  so  plainly  told  the  jury  that 
plaintiff  must  prove  the  intoxication  by  the  preponderance 
of  the  evidence  that  the  jury  could  not  have  been  misled 
on  that  subject.  As  to  the  expression  in  said  first  and 
second  instructions  for  plaintiff  that  it  must  be  shown  such 
liquor  "  in  whole  or  in  part "  caused  the  intoxication,  it  was 
not  only  correct  under  Smith  v.  The  People,  141  111.  447, 
and  other  cases,  but  the  same  language  was  used  in  the 
first  instruction  which  the  court  gave  at  the  request  of 
defendant,  so  that  he  can  not  complain.  I.  C.  E.  E.  Co.  v. 
Beebe,  174  111.  13. 

5.  The  court  so,modified  an  instruction  requested  by 
defendant  as  to  exclude  therefrom  an  invitation  to  the 
jury  to  a  comparison  between  "  partially  intoxicated " 
and  u  wholly  intoxicated,"  and  so  as  to  exclude  the  theory 
that  the  jury  must  believe  Webber  was  u  wholly  intoxi- 
cated" before  plaintiff  could  recover.  As  offered,  this 
instruction  was  calculated  to  mislead  the  jury,  and  to 
give  them  to  understand  that  intoxication  must  have  been 
carried  to  its  utmost  limits — that  Webber  must  have  been 
insensible  from  drunkenness — before  plaintiff  could  recover. 
As  modified  and  given,  the  instruction  required  plaintiff 
should  prove  Webber  was  intoxicated,  and  that  is  all  the 
law  requires  on  that  subject.  Besides,  the  point  appellant 
was  seeking  to  enforce  was  given  to  the  jury  in  defendant's 
fifth  instruction,  as  follows : 

"  The  court  further  instructs  you  that  it  is  not  sufficient, 
in  order  to  hold  the  defendant  liable  in  this  case,  that  the 
deceased,  Thomas  H.  Webber,  merely  felt  the  liquor  which 
he  had  been  drinking,  or  that  he  was  slightly  under  the 
influence  of  liquor,  and  that  he  was  feeling  good  merely,  but 
that  it  is  absolutely  essential,  before  there  can  beany  recov- 
ery, for  you  to  believe  from  all  the  evidence  that  the  de- 
ceased was  intoxicated.  And  if  you  believe  from  all  the 
evidence  that  the  deceased  was  not  intoxicated,  and  that 
when  .he  left  defendant's  place  of  business  on  the  evening 
in  question  he  was  perfectly  able  to  take  care  of  himself 
and  did  not  thereafter  become  intoxicated  from  liquors 
obtained  from  the  defendant,  then  you  must  find  the  defend- 
ant not  guilty." 
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We  think  defendant  has  no  cause  of  complaint  on  that 
subject. 

6.  The  first  instruction  offered  by  appellant  and  refused, 
relative  to  the  impeachment  of  the  witness  Charles  Mur- 
ray, was  fully  covered  by  three  instructions  on  the  subject, 
given  at  defendant's  request,  and  it  was  inaccurate  in  using 
the  term  "any  material  matter  or  thing,"  instead  of  "  any 
matter  material  to  the  issue."  The  ground  of  the  fourth 
refused  instruction  was  covered  by  given  instructions.  The 
fifth  refused  instruction  was  incorrect  in  telling  the  jury 
that  the  plaintiff  had  a  decided  advantage  and  that  in 
behnlf  of  defendant  the  law  should  be  strictly  construed. 
It  is  not  necessarily  true  that  the  plaintiff  has  any  advan- 
tage, and  it  is  not  for  the  jury  to  construe  the  law.  The 
refusal  of  the  sixth  is  not  argued.  We  fail  to  see  the  court 
erred  in  its  rulings  upon  objections  to  remarks  of  counsel 
for  appellee. 

The  judgment  is  affirmed. 


Thomas  A.  Gait  v.  William  P,  Palmer  and  Daniel  Myers, 

1.  Freehold — Involved  Where  the  Issue  is  the  Dedication  of  Real 
Estate.—  Where,  in  an  action  of  trespass  to  real  estate  in  a  city,  the  only 
issue  litigated  is  whether  the  real  estate  in  question  had  been  dedicated 
and  accepted  as  a  public  alley,  a  freehold  is  involved,  and  the  Appel- 
late Court  has  no  jurisdiction  of  an  appeal  from  a  judgment  in  such 
action. 

Trespass,  to  real  estate.  Appeal  from  the  Circuit  Court  of  Whiteside 
County;  the  Hon.  Frank  D.  Ramsay,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1900.  Appeal  dismissed.  Opinion  filed  June  8, 
1900. 

J.  E.  McPherran,  attorney  for  appellant. 

C.  L.  Sheldon  and  Walter  N.  Haskell,  attorneys  for 
appellees. 
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Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  before  a  justice  of  the  peace  by 
Thomas  A.  Gait  against  William  P.  Palmer  and  Daniel 
Myers  for  an  alleged  trespass  to  real  estate.  On  an  appeal 
to  the  Circuit  Court  the  case  was  tried  without  a  jury,  and 
resulted  in  a  finding  and  a  judgment  for  defendants,  from 
which  Gait  prosecutes  this  appeal  to  this  court. 

The  real  estate  in  question  is  the  north  eighty  feet  of  a 
strip  of  land  eight  feet  wide  running  north  and  south  from 
Third  street  to  Depot  street  in  the  city  of  Stirling,  near  the 
center  of  block  two  in  Wallace's  addition.  East  of  the 
part  of  said  strip  here  in  question  is  a  building  called  Wal- 
lace House,  and  west  of  it  is  a  building  known  variously  as 
Wallace  Hall,  Wallace  Opera  House  and  Masonic  Temple. 
The  second  and  third  stories  of  Wallace  House  are  connected 
with  the  second  and  third  stories  of  Wallace  Hall  a  part  of 
their  respective  lengths.  Underneath  is  an  opening  from 
sixteen  to  twenty  feet  high.  Shortly  prior  to  the  com- 
mencement of  this  suit  Gait,  then  the  owner  of  Wallace 
House,  began  laying  a  board  floor  in  this  space  from  its 
north  entrance  to  the  rear  end  of  said  two  buildings,  put 
in  a  door  at  its  north  end  on  the  line  of  Third  street,  and 
had  arranged  to  close  up  said  space  at  the  rear  end  of  said 
buildings.  Palmer  was  superintendent  of  streets  of  said 
city,  and  Myers  was  an  employe  of  the  city  under  the  super- 
intendent. The  city  council  claimed  this  eight  foot  space 
was  a  public  alley  and  instructed  the  superintendent  of 
streets  to  remove  the  obstructions  Gait  was  placing  therein. 
The  mayor  communicated  the  order  to  the  superintendent 
of  streets,  and  defendants  removed  said  obstructions  in 
obedience  to  said  directions,  and  these  are  the  acts  com- 
plained of. 

The  action  having  been  commenced  before  a  justice  of 
the  peace  the  pleadings  were  oral,  so  that  we  can  only 
determine  from  the  evidence  introduced  bjr  the  parties, 
from  the  propositions  of  law  presented,  and  from  their 
arguments  here,  what  issues  were  tried.  Defendants  did 
not  deny  committing  the  acts  complained  of,  but  sought  to 
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justify  them  solely  upon  the  ground  that  this  was  a  public 
alley  over  which  the  city  council  had  jurisdiction,  and  that 
defendants  were  acting  in  obedience  to  the  lawful  orders  of 
the  city  council  in  doing  the  acts  complained  of.  It  is 
argued  the  court  below  erred  in  ruling  upon  the  evidence 
and  upon  propositions  presented  by  plaintiff.  But  the  main 
contention  of  appellant  is  that  the  court  erred  in  finding 
that  this  strip  was  a  public  alley  and  that  therefore  defend- 
ants were  not  guilty. 

It  is  clear  that  the  decision  of  this  case  by  the  court 
below,  as  the  proofs  were  presented  and  the  case  was  tried, 
necessarily  involved  a  determination  of  the  question  whether 
the  strip  in  question  was  a  public  alley.  If  it  was,  the 
judgment  of  the  court  below  is  right;  if  it  was  not,  the 
judgment  is  wrong.  The  decision  of  that  issue  involves  a 
freehold.  An  alley  is  but  a  narrow  street  or  highway,  and 
a  public  highway  is  either  held  by  the  municipality  in  fee, 
or  it  is  a  perpetual  easement,  and  in  either  case  it  is  a  free- 
hold. We  have  therefore  no  jurisdiction  to  determine 
whether  from  the  facts  in  evidence  the  strip  in  question 
became  a  public  alley.  (Taylor  v.  Pierce,  174  111.  9.)  In 
the  case  just  cited  it  was  held  that  although  the  case 
involved  a  freehold,  of  which  the  Appellate  Court  bad  no 
jurisdiction,  3^et  if  the  errors  assigned  raised  a  question 
which  did  not  involve  a  freehold,  the  Appellate  Court  had 
power  and  jurisdiction  to  determine  that  questiop.  The 
questions  argued  here  upon  the  evidence  are  whether  cer- 
tain proof  admitted  over  plaintiff's  objection  tended  to  prove 
the  strip  had  been  offered  and  accepted  as  a  public  alley — 
that  is,  whether  it  tended  to  establish  a  freehold,  and 
whether  it  was  competent  for  that  purpose.  We  are  of 
opinion  the  decision  of  these  questions  involves  a  freehold. 
The  same  is  true  of  the  questions  raised  upon  the  propo- 
sitions presented.  The  record  presents  no  question  over 
which  we  have  jurisdiction,  and  the  appeal  is  therefore 
dismissed,  with  leave  to  appellant  to  withdraw  record, 
abstracts  and  briefs.     Appeal  dismissed. 

TotLXXXIXai 
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Theodore  A.  Fellows  v.  T.  Howard  Fellows  et  al. 

1.  Solicitors'  Fees—  Under  a  Stipulation  in  Proceedings  for  Par- 
tition.— Where  it  is  stipulated  in  a  partition  case  that  the  court  shall 
allow  a  reasonable  fee  for  a  guardian  ad  litem  of  an  infant  defendant, 
to  be  taxed  as  costs,  the  court  can  only  allow  for  services  actually  ren- 
dered for  the  infant  in  that  cause,  and  not  for  legal  services  rendered  to 
the  minor  and  his  regular  guardian  in  other  causes  and  courts,  even  if 
such  other  services  have  been  valuable  to  the  minor. 

2.  Same—  When  $400  is  Unreasonable.— Four  hundred  dollars  is  held 
to  be  an  unreasonable  allowance  for  a  guardian  ad  litem  under  the  facta 
of  this  case. 

Partition.— Appeal  from  the  Circuit  Court  of  McHenry  County;  the 
Hon.  Charles  E.  Fuller,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1900.  Reversed  and  remanded.  Opinion  filed  June  8, 
1900. 

C.  P.  Barnes,  attorney  for  appellant. 

Section  6,  chapter  22,  E.  S.,  after  providing  for  the  ap- 
pointment of  ttie  guardian  ad  litem  in  chancery  proceedings, 
provides  as  follows : 

u  And  he  shall,  moreover,  be  allowed  a  reasonable  sum 
for  his  charges  as  such  guardian,  to  be  fixed  by  the  court, 
and  taxed  in  the  bill  of  costs." 

Under  the  statute  above  mentioned  the  court  should  have 
ordered  any  fee  allowed  to  the  guardian  ad  litem  to  be  paid 
out  of  said  minor's  estate.  Wilbur  v.  Wilbur  et  al.,  138  111. 
446;  Hutchinson  v.  Hutehinson  et  al.,  152  111.  347;  Ames  v. 
Ames  et  al.,  151  111.  ^80. 

The  guardian  ad  litem  is  not  entitled  to  any  allowance 
whatever  for  any  professional  services  rendered  by  him  as 
such  guardian  ad  litem.  Perry  on  Trusts,  Sec.  904;  Willard 
v.  Bassett,  Admr.,  27  111.  37;  Hough  v.  Harvey,  71  111.  72; 
Cook  v.  Gilmore,  133  111.  139. 

Geo.  W.  Field,  attorney  for  David  R  Joslyn,  guardian 
ad  litem  of  T.  Howard  Fellows. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 
In  a  partition  suit  the  court  below  allowed  David  R 
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Joslyn  a  fee  of  $400  for  his  services  as  guardian  ad  litem  for 
T.  Howard  Fellows,  a  minor  defendant,  to  be  taxed  as 
costs;  and  Theodore  A.  Fellows,  the  complainant,  who  is 
liable  for  part  of  the  costs,  appeals  from  said  order. 

After  said  minor  was  brought  into  court  in  said  partition 
suit,  Frank  R.  Jackman  was  appointed  his  guardian  ad  litem 
in  1897.  He  acted  in  that  capacity  till  after  a  decree  of 
partition  had  been  entered  and  a  decree  of  sale,  and  a  sale 
had  been  had  and  vacated,  and  a  second  sale  had  been  had 
and  confirmed,  and  deed  executed  and  delivered.  He  was 
allowed  $5  for  his  services.  At  said  second  sale  Theodore 
A.  Fellows  purchased  the  premises  involved  in  said  suit  for 
$±,860  and  afterward  made  a  contract  to  sell  them  to  Sid- 
ney Wanzer  at  $11,880.  In  December,  1898,  Wanzer  em- 
ployed Joslyn  (who  is  an  attorney)  to  examine  the  title,  and 
he  examined  it  for  Wanzer  with  special  reference  to  the 
question  whether  the  rights  of  the  minor  had  been  cut  off 
by  the  partition  sale.  There  were  certain  complications  in 
the  case  growing  out  of  a  trust  created  by  the  will  of  the 
deceased  ancestor  of  the  parties.  Thereafter,  still  in 
December,  1898,  Theodore  A.  Fellows  and  Wanzer  made  a 
further  contract  that  a  bill  should  be  filed  to  perfect  the  title, 
and  that  the  former  should  pay  Joslyn  $100  for  his  services 
in  assisting  to  prepare  the  bill  and  clear  the  title.  In  Jan- 
uary, 1899,  the  County  Court  of  McHenry  County  appointed 
Eben  B.  Weeks  guardian  for  T.  Howard  Fellows,  and  Jos- 
lyn acted  as  attorney  for  Weeks  in  procuring  said  letters  of 
guardianship,  and  in  all  that  Weeks  thereafter  did  as  guard- 
ian. On  January  16,  1899,  the  court  in  the  partition  suit 
removed  Jackman  as  guardian  ad  litem,  and  appointed 
Joslyn  in  his  place.  On  May  5,  1899,  Joslyn,  in  the  name 
of  Weeks,  the  guardian,  filed  an  original  bill  in  equity 
against  Theodore  A.  Fellows  and  Wanzer,  attacking  all  the 
proceedings  in  the  partition  suit. 

What  Joslyn  did  in  the  partition  case  as  guardian  ad 
litem  was  to  file  on  May  27,  1899,  a  petition  asking  to  have 
the  sale  set  aside,  which  petition  was  a  substantial  copy  of 
the  original  bill  he   had  previously  filed  for  Weeks,  the 
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guardian.  He  afterward  filed  a  short  amendment  to  said 
petition  and  attached  thereto  five  short  affidavits.  He  tes- 
tified he  also  prepared  a  very  extensive  brief  which  was 
not  submitted  to  the  court,  and  a  brief  on  a  single  point 
which  was  submitted.  This  was  all  he  did  as  guardian  ad 
litem. 

In  December,  1899,  Theodore  A.  Fellows,  and  Weeks,  as 
guardian  of  T.  Howard  Fellows,  with  the  consent  of  the 
County  Court  settled  the  differences  between  them,  and 
stipulated  for  the  entry  of  an  order  in  the  partition  suit 
withdrawing  all  petitions  and  objections  to  the  sale,  direct- 
ing that  the  moneys  of  T.  Howard  Fellows  remaining  in  the 
hands  of  the  master  be  paid  to  his  guardian  and  that  the 
order  allow  "  to  D.  E.  Joslyn  a  reasonable  fee  as  guardian 
ad  litem  herein,  to  be  taxed  as  costs." 

Appellant  argues  that  the  reasonable  and  proper  fee  of  the 
guardian  ad  litem  of  an  infant  defendant  can  not  be  taxed  as 
costs  and  paid  out  of  the  fund,  but  should  be  paid  out  of  the 
estate  of  the  infant.  But  the  stipulation  authorized  it  to  be 
taxed  as  costs  in  this  case;  and  section  40  of  the  partition 
act  requires  the  costs  to  be  equitably  apportioned  among 
the  parties. 

The  allowance  of  $400  to  Joslyn  was  either  intended  to 
compensate  him  for  all  his  services  as  solicitor  for  the 
minor  and  for  the  regular  guardian  in  the  matters  we  have 
referred  to,  or  it  was  grossly  unreasonable.  Only  his  serv- 
ices as  guardian  ad  litem  in  this  suit  can  here  be  allowed. 
Those  services  were  that  he  copied  a  bill  he  had  previously 
filed  as  attorney  for  the  regular  guardian,  and  made  of  such 
copy  a  petition  in  this  cause  to  vacate  the  sale,  and  he  drew 
five  short  affidavits  and  prepared  a  very  extensive  brief 
which  he  did  not  submit  to  the  court,  and  which  did  not  there- 
fore avail  in  this  case,  and  a  brief  on  a  single  point  which 
was  submitted.  There  was  no  hearing  of  said  petition  and  no 
proceedings  under  it.  Theodore  A.  Fellows,  who  must  bear 
a  share  of  the  costs,  can  not  (by  reason  of  anything  con- 
tained in  the  stipulation)  be  required  to  assist  in  paying 
for  legal  services  rendered  to  the  minor  or  his  guardiau  in 
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said  other  matters,  no  matter  how  valuable  and  successful 
they  may  have  been,  but  only  for  the  ordinary  reasonable 
fee  for  a  guardian  ad  litem  for  what  was  actually  done  in 
this  case. 

The  order  will  be  reversed  and  the  cause  remanded,  and 
the  costs  of  this  court  will  be  adjudged  against  David  R. 
J  oslyn,  the  only  party  interested  in  defending  the  order. 

Reversed  and  remanded. 


Forrest  E.  Marsh,  Austin  Clement  and  Sarah  M.  Clem* 
ent  v.  Mary  J.  Wells. 

1.  Equity  Practice — Demurrer  for  the  Want  of  Necessary  Parties, 
— To  take  advantage  of  the  fact  that  the  Circuit  Court  erred  in  not 
requiring  appellee  to  make  the  heirs-at-law,  the  executor  and  the 
executrix  of  the  deceased,  parties  to  the  suit,  the  demurrer  must  show 
who  are  the  necessary  parties,  from  the  facts  stated  in  the  bill;  not 
indeed  by  name,  for  that  might  be  impossible;  but  m  such  a  manner  as 
to  point  out  to  the  plaintiff  the  objection  to  his  bill  and  to  enable  him  to 
amend  by  making  proper  parties. 

2.  Demurrer— For  Want  of  Proper  Parties—What  it  Must  Show.— 
A  demurrer  for  the  want  of  a  proper  party  must  show  on  its  face  that 
the  cause  of  demurrer  is  the  want  of  a  pro]>er  party. 

3.  Notes  and  Mortgages — Personal  Assets— Heirs  Not  Proper  Par* 
ties  to  the  Bill  for  Foreclosure.— Notes  and  mortgages  have  come  to  be 
regarded  as  mere  personal  assets;  they  pass  to  the  legal  representative 
of  the  mortgagee,  and  his  heirs  are  not  necessary  or  proper  parties  to  a 
bill  to  foreclose. 

4.  Mortgages— Legal  and  Equitable  Remedies.—  At  law  the  owner 
of  the  legal  title  must  sue,  but  in  equity  the  party  in  whom  is  the  bene- 
ficial interest  must  sue  in  his  own  name. 

Foreclosure  Proceedings.— Appeal  from  the  Circuit  Court  of  Lake 
County;  the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1900.  Affirmed.  Opinion  filed  June  8, 
1900. 

Johnson  &  Morrill,  attorneys  for  appellants. 

Woodle  &  Arnold,  attorneys  for  appellee;  Wm.  F.  Ar- 
nold, of  counsel. 
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Mb.  Presiding  Justice  Higbeb  delivered  the  opinion  of 
the  court. 

This  appeal  seeks  to  review  a  decree  entered  in  the  Cir- 
cuit Court  of  Lake  County,  November  9  1899,  in  foreclos- 
ure proceedings  instituted  by  appellee  against  appellants. 

The  bill  of  complaint  in  the  case,  as  amended,  represented 
that  on  March  1, 1884,  Edwin  Haskin  and  wife  executed 
their  four  certain  promissory  notes  for  the  sum  in  the 
aggregate  of  $8,000,  payable  to  the  order  of  Henry  M. 
Wells,  with  interest  payable  annually  at  the  rate  of  six  per 
cent  per  annum;  that  to  secure  the  payment  of  said  notes 
said  Haskin  and  wife  executed  a  mortgage  upon  certain 
premises  in  Lake  county,  which  was  duly  acknowledged 
and  recorded;  that  two  of  said  notes,  amounting  to  $2,000, 
have  been  paid,  and  the  two  others,  amounting  to  $6,000, 
are  due  and  unpaid;  that  said  Henry  M.  Wells  died  after, 
said  mortgage  was  given,  leaving  a  will,  of  which  he  made 
James  Wells  and  Mary  J.  Wells  executor  and  executrix; 
that  said  will  was  duly  probated  and  said  James  and  Mary 
J.  Wells  undertook  the  executorship  thereof;  that  after- 
ward said  executor  and  executrix  "  for  a  valuable  considera- 
tion and  by  virtue  of  the  authority  in  them  vested,  duly 
transferred,  assigned  and  set  over  to  complainant  the  said 
notes  and  mortgage,  by  their  certain  instrument  under  seal, 
dated  March  12, 1895,  which  assignment  was  on  the  day  of  its 
date  duly  acknowledged,  and  afterward,  on  March  21, 1895, 
recorded  in  the  office  of  the  recorder  of  Lake  county,  in 
book  110  of  mortgages,  page  105,  which  said  assignment 
was  made  to  vest  in  complainant  the  title  to  said  notes  and 
mortgage,  which  in  fact  were  delivered  to  your  oratrix, 
and  same  were  her  property  prior  to  the  death  of  said 
Henry  M.  Wells;  that  said  two  notes  of  $3,000  each  are 
unpaid  and  that  she  is  the  legal  owner  and  holder  of  said 
two  notes  and  mortgage;  "..that  Haskin  and  wife  afterward 
conveyed  their  equity  in  said  premises  to  another  person, 
subject  to  said  mortgage,  and  such  person  afterward  con- 
veyed to  appellant  Austin  Clement,  it  being  provided  by 
the  instrument  of  conveyance  to  the  latter,  that  he  was  to 
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pay  said  notes  and  mortgage;  that  Mary  F.  Haskin,  wife  of 
Edwin  Haskin,  is  now  dead;  that  Edwin  Haskin,  Austin 
Clement,  Sarah  M.  Clement  and  Forrest  E.  Marsh,  who  are 
made  defendants,  have  or  claim  to  have  some  interest  in 
said  premises.  These  allegations  in  the  bill  are  followed  by 
the  usual  prayer  for  an  accounting  and  foreclosure. 

Defendant  Edwin  Haskin  was  defaulted,  but  the  other 
defendants,  who  are  the  appellants  here,  filed  a  general  and 
special  demurrer,  in  which  it  was  alleged,  among  other 
grounds  of  demurrer,  that  complainant  had  not,  by  her  bill  of 
complaint  as  amended,  shown  that  she  was  the  owner  of 
said  notes  and  mortgage,  and  that  she  was  entitled  to  main- 
tain the  suit  to  foreclose  the  mortgage;  also  that  no  author- 
ity was  shown  for  the  action  of  the  executors  in  making  the 
assignment  of  the  notes  and  mortgage  in  question.  The 
demurrer  was  overruled  and  appellants  elected  to  stand  by 
it.  The  proofs  having  been  taken  before  the  master  in 
chancery,  the  report  of  the  latter  was  duly  approved  by  the 
court  and  a  decree  for  the  foreclosure  of  the  mortgage  to 
pay  the  sum  of  $7,137  found  to  be  due  to  complainant,  was 
accordingly  entered. 

Appellants  urge  that  the  Circuit  Court  erred  in  not 
requiring  appellee  to  make  the  heirs  at  law  and  the  executor 
and  executrix  of  Henry  M.  Wells,  deceased,  parties  to  the 
suit,  on  the  ground  that  the  owners  of  the  legal  title  to  the 
mortgaged  premises  and  the  owners  of  the  legal  title  to  the 
notes  in  question  were  necessary  parties. 

The  demurrer  to  the  bill  was  both  general  and  special, 
but  it  nowhere  sets  up  the  want  of  necessary  parties.  It  is 
said  by  Story  in  his  work  on  Equity  Pleading  (9th  Ed.),  Sec. 
543,  that  to  take  advantage  of  such  a  defect,  the  demurrer 
must  "  show  who  are  the  necessary  parties,  from  the  facts 
stated  in  the  bill,  not  indeed  by  name,  for  that  might  be 
impossible;  but  in  such  a  manner  as  to  point  out  to  the 
plaintiff  the  objection  to  his  bill  and  to  enable  him  to  amend 
by  making  proper  parties."  In  Portones  v.  Badenoch,  132 
111.  377,  it  is  said,  "  a  demurrer  for  the  want  of  a  proper 
party  must  show,  on  its  face,  that  the  cause  of  demurrer  is 
the  want  of  a  proper  party." 
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There  was  nothing  ill  the  demurrer  in  this  case  to  notify 
appellee  that  there  was  any  objection  to  her  bill  for  want  of 
proper  parties,  and  consequently  that  ground  of  objection 
could  not  in  any  event  be  taken  advantage  of  now.  We  are 
of  opinion,  however,  that  even  if  the  question  were  prop- 
erly before  us  for  consideration,  the  objection  must  be  held 
to  be  not  well  taken.  The  notes  and  mortgage  were  per- 
sonal property  and  did  not  belong  to  the  heirs  or  legatees, 
but  to  the  executors,  and  therefore  the  heirs  were  not  neces- 
sary parties.  This  question  was  settled  in  the  case  of 
Citizens'  National  Bank  v.  Dayton,  116  111.  257,  where  it  is 
said: 

"  What  interest,  either  legal  or  equitable,  have  the  heirs 
of  a  mortgagee  in  the  land  itself  before  a  foreclosure  of  the 
mortgage  or  an  entry  for  condition  broken  ?  It  is  thought 
they  have  none  at  all.  Both  the  note  and  mortgage  pass  to 
the  administrator  as  other  choses  in  action,  and  such  admin- 
istrator may  foreclose  the  mortgage  as  one  mode  of 
enforcing  payment  of  the  note.  When  the  mortgagee  is 
dead,  the  general  rule  now  is,  his  personal  representative  is 
the  proper  party  to  bring  the  bill  to  foreclose,  for  the  reason 
the  money  secured  belongs  to  the  personal  assets,  and  draws 
after  it  the  mortgaged  estate  as  an  incident.  It  may  be 
many  of  the  old  cases  hold,  and  so  some  of  the  text  writers 
may  have  stated  the  doctrine  to  be,  that  if  the  mortgage  be 
in  fee,  in  case  of  the  death  of  a  mortgagee,  his  heirs  are 
proper  parties,  either  as  complainants  or  as  defendants,  and 
the  reason  for  the  rule  as  it  then  existed  was,  the  heirs 
alone  were  competent  to  reconvey,  or  otherwise  there 
would  be  no  one  to  release  the  trust  property  in  case  it  was 
redeemed  from  the  mortgage  sale.  But  no  necessity  exists, 
in  this  State  at  least,  for  the  adoption  of  any  such  rule.  A 
statute  of  this  State  (Rev.  Stat.  1874,  Chap.  95,  Sec.  9)  pro- 
vides a  mortgage  or  a  trust  deed  may  be  released  by  an 
instrument  in  writing,  executed  by  the  executor  or  admin- 
istrator. Since  both  the  note  and  mortgage  have  come  to 
be  regarded  as  mere  personal  assets,  they  pass  to  the  legal 
representative  of  the  mortgagee,  and  his  heirs  are  not 
necessary  or  even  proper  parties  to  a  bill  to  foreclose." 

Nor  do  we  think  it  appeared  from  the  bill  that  the  per- 
sonal representatives  were  necessary  parties  to  the  suit 
While  the  notes  in  question  do  not  appear  to  have  been 
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assigned  by  indorsement  on  them  in  writing,  yet  it  is 
alleged  by  the  bill  that  they  and  the  mortgage  were  duly 
transferred,  assigned  and  set  over  to  appellee  by  a  certain 
instrument  in  writing,  under  seal,  which  was  duly  acknowl- 
edged and  recorded,  and  that  said  assignment  was  made  to 
vest  in  complainant  the  title  to  said  notes  and  mortgage, 
.which  had  in  fact  been  delivered  to  appellee  and  had  become 
her  property  prior  to  the  death  of  said  Henry  M.  Wells. 
By  the  assignment  appellee  became  the  equitable  owner  of 
the  notes  and  mortgage,  and  the  personal  representative  of 
Henry  M.  Wells,  deceased,  would  be  estopped,  after  having 
made  the  assignment  to  her,  from  thereafter  claiming  any 
interest  whatsoever  in  them. 

The  assignment  of  the  mortgage  to  appellee  also  carried 
with  it  the  equitable  right  to  foreclose  it  for  the  amount 
due  on  the  notes,  of  which  appellee  was  the  equitable 
owner  and  holder.  In  law  the  title  to  the  notes  was  in  the 
executors,  and  a  suit  in  law  to  collect  the  notes  would  have 
to  be  brought  in  their  names,  but  in  equity  the  title  is  in 
appellee,  and  she  can  bring  her  suit  in  a  court  of  equity  in 
her  own  name  to  enforce  her  rights.  Iglehart  v.  Bierce, 
36  111.  133. 

In  Press  v.  Woodley,  160  111.  433,  it  is  said: 

"It  is  a  familiar  doctrine  that  at  law  the  owner  of  the 
legal  title  must  sue,  while  in  equity  the  party  in  whom  is 
the  beneficial  interest,  must  sue  in  his  own  name." 

We  are  therefore  of  opinion  that  the  court  below  prop- 
erly sustained  the  demurrer  to  the  amended  bill,  and  the 
decree  is  accordingly  affirmed. 
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James  R.  Gross  v.  George  A.  Campbell  and  Lizzie        98   *622 
Campbell. 

1.  Appellate  Court  Practice — Where  No  Propositions  of  Law 
Are  Presented.— Where  no  propositions  of  law  are  presented  to  the 
court  below  and  no  questions  arise  on  the  trial  as  to  the  admissibility  of 
evidence,  the  only  question  presented  in  the  Appellate  Court  is  whether 
the  evidence  is  sufficient  to  sustain  the  finding. 
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2.  Tenancy  at  Will—  Tenants  Not  Entitled  to  Notice  to  Quit.— 
Tenants  at  will  art  not  entitled  to  a  notice  to  quit;  a  mere  demand  foi 
possession  is  all  that  the  law  requires. 

3.  Forcible  Entry  and  Detainer—  Where  Action  May  be  Main- 
tained—R.  S.,Chap.  57t  Sec.  2.— Where  the  defendants  made  a  peaceable 
entry  upon  premises  and  unlawfully  withheld  the  possession  thereof  a 
plaintiff  is  entitled  to  be  restored  to  the  same. 

Forcible  Entry  and  Detainer.— Appeal  from  the  Circuit  Court  of 
La  Salle  County;  the  Hon.  Samuel  C.  Stouqh,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1900.  Reversed  and  remanded  with 
directions.    Opinion  filed  June  8,  1900. 

Maurice  T.  Moloney  and  James  J.  Conway,  attorneys 
for  appellant. 

Butters  <fe  Carr,  attorneys  for  appellees;  Widmee  & 
Widmer,  of  counsel. 

Mr.  Presiding  Justice  Higber  delivered  the  opinion  of 
the  court. 

This  was  a  suit  in  forcible  detainer  commenced  by  appel- 
lant against  appellees  before  a  justice  of  the  peace  and 
appealed  by  him  to  the  Circuit  Court  of  La  Salle  County. 

Upon  the  trial  in  the  Circuit  Court  a  jury  was  waived  and 
the  court  found  the  appellees  not  guilty.  Judgment  was 
thereupon  entered  in  favor  of  appellees  and  against  appel- 
lant for  costs.  There  were  no  propositions  of  law  presented 
to  the  court  below  and  no  question  arose  on  the  trial  as  to 
the  admissibility  of  evidence,  consequently  the  only  ques- 
tion presented  here  is  whether  the  evidence  is  sufficient  to 
sustain  the  finding.  State  Bank  of  Chicago  v.  Boyesen,  87 
111.  A  pp.  539. 

It  appeared  from  the  proofs  that  appellant  and  appellee 
Lizzie  Campbell,  are  brother  and  sister;  that  the  premises 
in  question  were  formerly  owned  by  their  mother,  Catherine 
Cross,  who  died  November  10, 1899,  leaving  a  will,  by  which 
she  devised  the  premises  to  appellant;  that  appellant  oc- 
cupied the  premises  with  his  mother  at  the  time  of  her 
death,  and  soon  thereafter  an  arrangement  was  made  by 
which  appellees,  Lizzie  Campbell  and  her  husband,  George 
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A.  Campbell,  and  their  family,  moved  into  the  premises,  and 
occupied  the  same  with  appellant.  The  principal  con- 
troversy in  the  evidence  is  as  to  the  understanding  between 
the  parties  under  which  they  all  occupied  the  premises. 
Appellant  testified  that  soon  after  his  mother's  death  he 
said  to  his  sister,  Mrs.  Campbell,  ''this  leaves  me  here  alone; 

*  *  *  you  are  paying  rent  and  if  you  choose  you  can 
come  here  while  we  can  get  along  and  live  together,"  and 
that  she  accepted  his  invitation  and  in  pursuance  thereof, 
moved  into  the  house  with  her  family.  Mrs.  Campbell 
testified  that  appellant  said  to  her  that  "  his  home  was 
broken  up  and  he  wished  I  would  come  and  live  with  him, 
come  and  bring  my  family  and  live  with  him  or  make  our 
home  there,  and  when  he  was  done  with  it,  it,would  be  ours. 

*  *  *  He  said  when  spring  would  come  we  would  build 
and  I  could  fix  it  as  I  wanted  to.  It  would  be  ours  when 
he  was  through  with  it." 

Laura  Campbell,  daughter  of  appellees,  testified  that  she 
heard  appellant  say  to  her  mother  that  u  his  home  was 
broken  up  and  he  would  like  to  have  her  come  there  and 
make  a  home  for  him  and  bring  her  family,  and  when  he 
was  dead  it  would  be  all  hers;  she  didn't  want  to  go — said 
house  was  too  small,  and  he  said  if  she  would  come  there  he 
would  let  her  enlarge  it  in  the  spring,  and  fit  it  over  because 
it  would  be  hers  anyhow." 

Appellee  George  Campbell  testified  that  appellant  said 
to  him,  "  you  arrange  with  Lizzie  for  her  and  her  family  to 
come  down  there  and  make  it  a  home  and  it  will  be  yours 
when  I  am  gone."  It  appears  that  a  short  time  after  these 
conversations  are  alleged  to  have  taken  place,  appellees  and 
their  family  moved  into  the  house  with  appellant;  that  the 
following  spring  extensive  improvements  were  made  to  the 
house,  costing  from  $1,200  to  $1,500,  part  if  not  all  of  which 
amount  was  paid  by  appellees;  that  the  living  expenses 
were  paid  for  by  appellant  and  appellees,  the  latter  paying 
the  greater  part;  that  in  1892  appellant  made  his  will  which 
he  delivered  to  Mrs.  Campbell,  with  directions  to  keep  it 
and  open  it  after  his  death;  that  by  said  will  he  devised  the 
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premises  in  question  to  appellees  during  the  term  of  their 
natural  lives,  with  the  remainder  in  fee  to  their  children, 
and  that  afterward  trouble  arose  between  them  and  appel- 
lant left  the  premises.  On  December  29,  1897,  he  made  a 
demand  for  possession  of  the  premises  and  on  the  following 
day  commenced  this  suit. 

If  from  the  evidence  in  this  case  a  tenancy  could  be 
deemed  to  exist  at  all,  it  would  be  a  tenancy  at  will,  and  as 
such  appellees  were  not  entitled  to  a  notice  to  quit,  a  mere 
demand  being  all  that  the  law  requires  under  such  circum- 
stances.   Herrell  v.  Sizeland,  81  111.  457. 

We  are  of  opinion,  however,  that  under  the  agreement  by 
which  the  parties  occupied  the  premises  in  question  together, 
there  was  neither  the  relation  of  landlord  and  tenant  nor 
vendor  and  vendee  existing  between  appellant  and  appellees, 
but  there  was  merely  a  family  arrangement  by  which  all 
were  to  live  together.  Appellant  relinquished  thereby  none 
of  his  legal  rights  of  ownership  or  possession.  The  only 
question  involved  here  is  the  right  to  possession  of  the 
premises.  Appellant  is  the  owner  of  the  fee,  and  the  most 
liberal  construction  of  the  evidence  in  favor  of  appellees 
which  can  be  given,  fails  to  show  that  he  has  surrendered 
the  right  of  possession  to  the  premises.  If  appellees  have 
any  rights  in  and  to  said  premises,  they  are  of  an  equitable 
nature  and  can  not  be  enforced  in  this  suit. 

As  it  appears  from  the  evidence  that  the  appellees  made 
a  peaceable  entry  upon  said  premises  and  that  they  unlaw- 
fully withheld  the  possession  thereof,  appellant  is  entitled 
to  be  restored  to  the  same.  Rev.  Stat.,  Chap.  57,  Sec.  2, 
Second  Sub-Div. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  enter  a  judg- 
ment in  favor  of  appellant  for  the  possession  of  the  premises 
in  question  and  costs. 
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M.  Felix  Dachsenbuehler  v.  The  People,  etc, 

1.  Practice—  Wlien  the  Appellate  Court  Can  Examine  the  Correct- 
tie**  of  the  Verdict— The  Appellate  Court  can  not  undertake  to  examine 
the  correctness  of  a  verdict,  unless  all  the  evidence  is  preserved  by  bill 
of  exceptions. 

2.  Motions  for  New  Trial— How  It  May  Be  Preserved.— The  only 
mode  in  which  a  motion  for  a  new  trial  may  be  preserved  is  by  a  bill  of 
exceptions. 

3.  Criminal  Law— Judgment  When  Defendant  is  Convicted  on  Tico 
Counts. — Where  a  defendant  is  convicted  on  two  counts  of  an  indict- 
ment for  the  illegal  sale  of  intoxicating  liquor,  the  judgment  of  impris- 
onment should  be  for  a  specified  time  under  each  count,  the  time  under 
the  second  to  commence  at  the  end  of  the  first 

Indictment,  for  illegal  sale  of  liquors.  Error  to  the  Circuit  Court  of 
Mercer  County;  the  Hon.  Frank  D.  Ramsay,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1900.  Reversed  and  remanded  with 
directions.    Opinion  filed  June  8, 1900. 

*    McEniry  &  McEniry  and  Connell  <fe  Thomason,  attor- 
neys for  plaintiff  in  error. 

James  M.  Brock,  State's  Attorney,  for  defendant  in  error. 

Mr,  Presiding  Justice  Hiobee  delivered  the  opinion  of 
the  court. 

Plaintiff  in  error  was  convicted  in  the  court  below  of  the 
illegal  sale  of  liquor  under  an  indictment  containing  four 
counts.  The  first  charged  the  illegal  sale  of  liquor  in  less 
quantity  than  five  gallons;  the  second,  the  illegal  sale  of 
liquor  not  in  the  original  packages  as  put  up  by  the  manu- 
facturer; the  third,  the  sale  of  liquor  in  less  quantities  than 
five  gallons,  not  in  the  original  packages  as  put  up  by  the 
manufacturer;  the  fourth  was  substantially  the  same  as  the 
second.  All  the  counts  charged  the  place  of  sale  as  not 
being  within  the  corporate  limits  of  any  city,  town  or  vil- 
lage. Plaintiff  in  error  was  found  guilty  on  the  first  and 
third  counts  and  fined  $75  under  each.  The  court  also  im- 
posed a  general  sentence  of  thirty  days'  imprisonment  in 
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the  county  jail,  without  specifying  the  count  or  counts  under 
which  he  was  so  sentenced. 

The  bill  of  exceptions  in  this  case  does  not  purport  to 
contain  all  the  evidence.  In  such  case  the  court  will  pre- 
sume that  the  evidence  was  sufficient  to  support  the  verdict. 

The  court  can  not  undertake  to  examine  the  correctness 
of  the  verdict  unless  all  the  evidence  is  preserved  by  bill  of 
exceptions.  Kern  v.  Strasbergeretal.,  71  111.  303;  Stahl  v. 
Pitney,  75  111.  App.  649. 

The  bill  of  exceptions  was  also  defective  in  not  contain- 
ing a  motion  for  a  new  trial.  It  is  true  that  the  clerk  has 
copied  into  the  transcript  what  purports  to  be  a  motion  for  a 
new  trial,  but  this  is  not  sufficient,  as  the  only  mode  in  which 
the  motion  can  be  preserved  is  by  the  bill  of  exceptions. 
Harris  v.  The  People,  130  111  457. 

It  follows  that  all  questions  growing  out  of  the  evidence 
and  those  based  upon  rulings  of  the  court  which  require  a 
motion  for  a  new  trial  to  preserve  them,  are  not  properly 
before  this  court.  We  have  examined  the  two  instructions 
complained  of  and  do  not  find  them  objectionable  when  read 
together  with  all  the  other  instructions  in  the  case.  The 
general  judgment  of  imprisonment  entered  by  the  court,  to 
which  the  plaintiff  in  error  duly  excepted,  was  not  proper. 
The  judgment  should  have  been  for  a  specified  term  under 
each  count,  the  time  under  the  second  to  commence  at  the 
end  of  the  first.  Bolun  v.  The  People,  73  111.  488;  Mullinix 
v.  The  People,  76  111.  211. 

Attorney  for  the  defendant  in  error  represents  that  the 
error  in  the  judgment  was  made  by  the  clerk  in  entering  it 
and  that  the  judge's  minutes  are  correct.  However  this 
may  be,  as  no  steps  have  been  taken  to  correct  the  error 
we  must  consider  the  judgment  as  we  find  it  in  the  record. 
For  the  error  above  mentioned,  the  judgment  is  reversed 
and  the  cause  remanded;  but  on  the  authority  of  Creed  v. 
The  People,  81  111.  565,  and  Dyer  v.  The  People,  84  111. 
624,  the  court  below  is  instructed  to  enter  a  proper  judg- 
ment on  the  verdict. 

Reversed  and  remanded  with  directions. 
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Covenant  Mutual  Life  Association  v.  Fannie  Kentner* 

1.  Mutual  Benefit  Associations— Remedy  for  Refusal  to  Make 
Assessments. — An  action  at  law  may  be  maintained  against  a  mutual 
banefit  association  for  the  refusal  or  neglect  to  make  an  assessment.  It 
is  its  duty  imposed  by  the  contract,  and  for  the  breach  of  this  duty,  if 
injury  has  resulted  to  the  beneficiary,  a  court  of  law  is  the  most  appro- 
priate tribunal  to  afford  him  relief. 

2.  Same— Remedy,  When  in  Chancery.— Where  a  mutual  benefit 
association  has  no  surplus  funds, but  relies  entirely  upon  mortuary  assess- 
ments for  the  payment  of  benefits  to  the  beneficiaries  of  a  decedent,  a  bill 
in  chancery  will  lie  to  enforce  payment  of  the  certificate  by  compelling 
the  specific  performance  of  the  contract  to  levy  an  assessment  upon 
the  death  of  the  member. 

3.  Same—  Wlien  Mortuary  Assessments  Are  Not  Relied  Upon.  — ? Where 
a  surplus  has  been  formed  by  a  mutual  benefit  association  as  a  reserve 
emergency  fund,  and  there  is  no  reason  why  an  execution  against  the 
association  could  not  be  made  and  an  assessment  rendered  unnecessary, 
there  is  no  reason  for  a  bill  in  chancery  to  enforce  the  levy  of  an  assess- 
ment. 

Assumpsit,  on  a  mutual  insurance  policy.  Appeal  from  the  Cir- 
cuit Court  of  Lee  County;  the  Hon.  James  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1900.  Affirmed.  Opinion  filed 
June  8,  1900. 

Wall  &  Koss  and  Walker  &  Payne,  attorneys  for  ap- 
pellant. 

Morrison,  Bethea  &  Dixon,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

On  August  15,  1878,  The  Covenant  Mutual  Benefit  Asso- 
ciation of  Illinois  issued  a  certificate  of  membership  to 
William  A.  Kentner.  The  certificate  provided  that  upon 
satisfactory  proofs  of  the  death  of  the  holder  being  filed 
with  the  secretary  of  the  association,  he  having  in  all 
respects  fully  complied  with  the  conditions  of  the  certificate, 
an  assessment  should  be  levied  upon  all  members  liable  at 
the  time  of  his  death,  for  the  full  amount  named  in  their 
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respective  certificates,  but  that  when  the  aggregate  of  such 
assessments  would  exceed  the  limit  of  the  certificate,  then 
the  assessment  should  be  levied  ratably  according  to  the 
certificate  held  by  each,  for  an  aggregate  amount,  not  less 
than  the  limit  of  the  certificate  to  be  paid,  and  that  the  sura 
so  collected,  less  expenses  and  costs  of  collection,  should  be 
paid  to  the  beneficiary  named  in  the  certificate.  The  con- 
ditions on  the  back  of  the  certificate,  which  were  made  a 
part  of  the  contract,  provided  among  other  things,  that  the 
holder  should  pay,  on  the  death  of  each  member  occurring 
subsequent  to  the  date  of  the  certificate,  the  sum  named  on 
the  back  of  the  certificate,  or  such  proportional  part  thereof 
as  might  be  necessary  to  secure  an  aggregate  amount  not  less 
than  the  sum  required  to  pay  the  claim,  and  if  the  same  was 
not  received  by  the  association  within  thirty  days  from  date 
of  notice,  then  the  certificate  of  membership  should  be  null 
and  void  and  of  no  effect.  When  this  certificate  was  issued 
all  certificate  holders  were  divided  into  groups  and  all  per- 
sons within  any  one  group  were  received  on  the  same  terms. 
The  group  to  which  Kentner  belonged  agreed  to  pay  not 
exceeding  one  dollar  on  the  death  of  any  member  of  the 
association.  The  amount  of  insurance  provided  for  by  the 
certificate  was  $5,000,  and  appellee  Fannie  Kentner  was 
named  therein  as  the  beneficiary.  Afterward,  in  1S93,  the 
name  of  the  association  was  changed  to  Covenant  Mutual 
Life  Association  of  Illinois,  the  appellant  herein.  Kentner 
paid  every  assessment  up  to  mortuary  call  No.  149  issued 
March  1,  1899,  which  he  refused  to  pay.  He  died  on  April, 
23,  1899,  and  proofs  of  his  death  were  received  by  appellant 
August  8,  1899. 

Appellant  refused  to  pay  the  amount  of  the  certificate 
and  appellee  commenced  a  suit  in  assumpsit  to  recover  the 
same. 

The  first  count  in  the  declaration  alleged  the  making  of 
the  certificate,  performance  by  Kentner  of  the  conditions 
therein  binding  upon  him,  his  death,  proofs  of  the  same, 
change  in  the  name  of  association,  refusal  by  the  defendant 
to  pay,  and  that  defendant  made  an  assessment  upon  the 
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members  of  the  association  from  which  it  realized  the  sum 
of  $5,000, which  plaintiff  was  entitled  to  receive  as  the  bene- 
ficiary named  in  said  certificate.  The  second  count  alleged 
that  the  membership  of  the  association  was  such  in  number 
that  an  assessment  as  provided  for  by  said  certificate  would 
produce  $5,000,  and  the  third  that  it  was  the  duty  of  the 
defendant  upon  receipt  of  proofs  to  make  an  assessment 
upon  all  the  members  of  the  association  for  the  payment  of 
the  sum  due  the  plaintiff  and  that  such  an  assessment  would 
have  realized  a  sum  greater  than  that  due  her,  but  that 
defendant  failed  and  refused  to  make  the  assessment.  The 
common  counts  were  also  added.  Defendant  pleaded  the 
general  issue  and  it  was  also  stipulated  that  the  defendant 
should  be  permitted  to  introduce  under  that  plea,  any  evi- 
dence admissible  under  any  pleas.  A  jury  was  waived  and 
upon  the  trial  there  was  a  finding  and  judgment  in  favor 
of  the  plaintiff  for  $5,000,  from  which  this  appeal  is  prose- 
cuted. 

The  evidence  in  this  case  is  substantially  the  same  as 
that  in  the  case  of  Covenant  Mutual  Life  Association  v. 
Tuttle,  87  111.  App.  309. 

The  question  of  the  validity  of  assessment  No.  149  was 
presented  in  that  case,  and  counsel  for  both  parties  agree 
that  the  decision  of  this  court  in  that  case  disposes  of  this 
case,  except  as  to  the  question  whether  appellee  in  an 
action  at  law  is  entitled  to  recover  the  full  face  value  of 
the  certificate  or  only  nominal  damages. 

Appellant  insists  that  only  nominal  damages  can  be  re- 
covered and  that  appellee  must  resort  to  mandamus  to  com- 
pel appellant  to  levy  an  assessment  to  satisfy  the  amount 
of  the  certificate. 

The  question  presented  is  not  a  new  one,  and  the  authori- 
ties upon  the  subject  are  numerous.  Bacon,  in  his  work  on 
Benefit  Societies,  section  453,  after  discussing  the  authori- 
ties on  both  sides,  says : 

"  The  decided  preponderance  of  authority  is  in  favor  of 
the  view  that  an  action  at  law  can  be  maintained  against 
the  society  for  the  refusal  or  neglect  to  make  the  assess- 
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ment.  It  is  its  duty  to  make  the  assessment,  and  for  the 
breach  of  this  duty  imposed  by  the  contract,  if  injury  has 
resulted  to  the  beneficiary,  a  court  of  law  is  the  most 
appropriate  tribunal  to  afford  him  relief." 

In  the  case  of  Jackson  v.  N.  W.  Mutual  Relief  Associa- 
tion, 73  Wis.  507,  which  was  an  action  at  law  to  recover 
upon  a  certificate  of  insurance,  the  question  at  issue  here 
was  presented.  There  was  a  full  discussion  of  the  subject 
and  a  great  number  of  cases  bearing  upon  the  question 
were  cited.     It  was  there  said  by  the  court : 

"  The  only  question  presented  is,  therefore,  whether,  upon 
the  showing  made,  an  action  at  law  for  damages  by  reason 
of  the  breach  of  the  contract  alleged  can  be  maintained. 
The  question,  it  will  be  observed,  is  not  as  to  the  true 
amount  or  the  true  measure  of  damages,  but  only  whether 
the  plaintiff  is  enlitled  to  substantial  damages  for  such 
breach.  There  are  certainly  authorities  to  the  effect  that  a 
bill  in  equity  may  be  maintained  to  enforce  payment  of 
such  certificates  by  compelling  a  specific  performance  of 
similar  contracts  through  assessments  as  stipulated.  It  has 
also  been  held  that  mandamus  is  not  an  appropriate 
remedy  to  compel  such  assessment.  The  decided  weight  of 
authority,  however,  seems  to  be  to  the  effect  that  an  action 
at  law  to  recover  damages  may  be  maintained  upon  such 
contract  for  a  refusal  or  neglect  to  make  such  assessment." 

In  the  case  of  The  Covenant  Mutual  Benefit  Association 
of  Illinois  v.  Sears,  114  III.  108,  in  which  this  association, 
by  its  former  name,  was  appellant,  it  was  held  that  a  bill 
in  chancery  would  lie  to  enforce  payment  of  the  certificate 
by  compelling  a  specific  performance  of  the  contract  to 
levy  an  assessment.  In  Ring  v.  U.  S.  Life  and  Accident 
Association,  33  111.  App.  168,  it  is  said  by  the  court,  in 
referring  to  the  case  last  cited  : 

"  That  case  is  undoubtedly  an  authority  that  where  the 
contract  is  not  to  pay  a  sum  absolutely,  but  to  levy  an 
assessment  and  pay  the  proceeds  thereof,  not  exceeding  a 
certain  sum,  to  the  beneficiary,  equity  wTill  give  redress  in 
the  nature  of  specific  performance  of  the  contract;  but  it 
is  by  no  means  an  authority  that  an  action  at  law  might 
not  be  maintained  on  the  same  contract,  and  a  judgment 
recovered.  There  is  a  large  class  of  cases  arising  on  con- 
tract, where  equity  will  take  jurisdiction,  as  furnishing  a 
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more  direct  and  complete  remedy  than  the  law  court,  yet 
where  there  is  no  doubt  of  the  jurisdiction  at  law,  if  the 
party  elects  to  pursue  his  remedy  on  that  side  of  the  court." 

The  court- then  says  that  "  in  suits  oil  certificates  of  ben- 
efit societies  there  seems  to  be  some  contrariety  in  the 
decisions,"  but  quotes  from  Bacon  on  Benefit  Societies,  sec- 
tion 453,  above  cited,  as  showing  that  the  decided  prepon- 
derance of  the  authority  is  in  favor  of  the  view  that  an 
action  at  law  can  be  maintained. 

It  was  also  stated  by  the  court  in  the  case  of  the  Cove- 
nant Mutual  Benefit  Association  of  Illinois  v.  Sears,  supra,  as 
a  reason  why  a  bill  in  chancery  would  lie  to  enforce  the  pay- 
ment of  the  certificate,  that  the  corporation  had  no  surplus, 
but  relied  entirely  upon  mortuary  assessments  made  upon 
each  death  for  the  payments  of  benefits  to  the  beneficiaries 
of  a  decedent,  and  that  it  would  therefore  be  difficult  to 
realize  anything  by  execution. 

After  the  opinion  in  that  case  was  filed,  however,  appel- 
lant accumulated  a  large  reserve  fund  which  could  be  used 
for  the  payment  of  death  losses,  so  that  the  objection  of  a 
lack  of  a  surplus  fund  has  been  obviated.  It  appears  from 
the  evidence  of  the  secretary  that  in  1885  there  was  a  sur- 
plus on  hand,  derived  mostly  from  membership  fees,  which 
formed  the  nucleus  of  the  reserve  fund,  and  that,  from  the 
latter  year  to  1890,  assessments  were  made  larger  than  was 
necessary  to  pay  the  losses,  and  the  surplus  formed  a 
reserve  emergency  fund;  that  in  1890  the  plan  of  assess- 
ment was  changed,  and  thereafter,  the  surplus  was  in- 
creased to  a  still  larger  extent;  that  this  emergency  fund 
was  a  fund  arbitrarily  set  aside  by  the  board  of  directors, 
from  time  to  time,  to  meet  emergencies,  that  is,  excessive 
death  losses;  that  at  the  time  when  mortuary  call  No.  149 
was  made,  March  1,  1899,  this  fund  amounted  to  $570,- 
894.88,  and  when  proofs  of  the  death  of  Kentner  were 
received,  the  fund  amounted  to  $353,460.36.  As  it  had 
this  surplus  on  hand  at  the  time  proofs  of  death  of  Kent- 
ner were  presented,  there  was  no  reason  why  an  execution 
issued  upon  a  judgment  against  the  association  could  not 
have  been  made,  and  therefore  an  assessment  to  pay  the 


500  Appellate  Courts  op  Illinois 

Vol.  89.]  Tanton  v.  Boomgaarden. 

amount  of  this  certificate  was  not  necessary,  and  there  was 
no  reason  for  a  bill  in  chancery  to  enforce  the  levy  of  the 
same. 

We  are  therefore  of  opinion  that  the  judgment  of  the 
court  below  was  warranted  by  the  law  and  by  the  facts  in 
the  case,  and  it  is  accordingly  affirmed. 


T.  0.  Tanton  v.  Christiana  Boomgaarden. 

1.  Appellate  Court  Practice  —  Where  No  Cross-Errors  are 
Assigned. — Where  no  cross-errors  are  assigned,  the  plea  of  the  statute  of 
limitations  can  not  be  considered  in  this  court. 

2.  Limitations—  Where  the  Commencement  of  the  Action  is  Stayed  by 
Injunction. — Where  the  commencement  of  the  action  is  stayed  by  an 
injunction  the  time  of  the  continuance  of  the  injunction  is  not  part  of 
the  time  limited  for  the  commencement  of  the  action. 

8.  Distress—  Confined  to  Bent.— Interest  can  not  be  collected  in  an 
action  for  distress  unless  it  is  to  be  considered  as  rent,  for  the  right  of 
distress  is  confined  to  rent,  and  can  not  be  extended  to  the  breach  of 
other  covenants  or  conditions  of  the  lease. 

4.  Interest— In  Actions  by  Distress  for  Bent— Interest  generally 
cannot  be  recovered  in  proceedings  in  distress  for  rent. 

Distress  for  Rent.— Appeal  from  the  Circuit  Court  of  Livingston 
County;  the  Hon.  John  H.  Moffett,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1900.    Affirmed.    Opinion  filed  June  9, 1900. 

Elwood,  Meek  &  Lovett  and  R.  R.  Wallace,  attorneys 
for  appellant. 

Powell  &  Marvel,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  is  a  case  of  distress  for  rent  by  appellant  against 
appellee,  in  which  the  former  recovered  a  judgment  for 
$564.78,  from  which  he  appealed,  claiming  a  larger  sum 
due  him. 

It  appears  from  the  proofs  that  on  January  20, 1897,  appcl- 
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lant  leased  to  appellee  in  writing,  a  farm  of  240  acres  in 
Livingston  county  for  one  year,  from  March  1,  1897,  to 
March  1,  1898.  By  the  terms  of  the  lease  appellee  agreed 
to  pay  as  rent  $275  cash  for  the  dwelling-house  and  build- 
ings on  said  premises,  and  $5.50  per  acre  cash  for  all 
meadow,  pasture  and  grass  land  and  orchards  on  said  prem- 
ises, all  payable  August  1,  1897;  also  two-fifths  of  all  grain 
of  every  kind  raised  on  the  premises  to  be  delivered  at  the 
market,  the  corn  to  be  shelled  when  delivered;  and  also  to 
pay  as  rent  the  road  and  bridge  tax,  during  the  existence 
of  said  lease.  The  lease  further  provided  that  appellee 
should  pay  as  rent  2,000  bushels  of  corn  out  of  her  three- 
fifths'  share  of  the  crop  of  1897,  for  shortage  of  her  husband, 
George  B.  Boomgaarden,  as  rent  in  crops  of  1895  and  1896; 
that  all  rents  not  paid  when  due  should  draw  interest  at 
the  rate  of  seven  per  cent  per  annum  until  paid;  that  all 
damages  growing  out  of  the  failure  to  perform  any  of  the 
covenants  of  the  lease  should  be  added  to  and  become  a 
part  of  the  rent  recoverable  as  such;  that  appellee  should 
pay  all  costs  and  expenses  arising  from  the  enforcement  of 
any  of  the  covenants  of  the  lease  by  appellant,  and  in  addi- 
tion thereto  $25  attorney's  fees,  to  be  entered  up  as '  part 
of  the  judgment  in  favor  of  appellant,  in  any  suit  to  en- 
force  the  provisions  of  the  lease.  Differences  having  arisen 
between  the  parties,  appellee  on  October  1,  1897,  filed  a 
bill  in  chancery  against  appellant,  praying  relief  from  the 
provisions  of  the  lease  and  for  an  injunction  restraining 
appellant  from  interfering  with  her  possession  of  the  prem- 
ises or  the  sale  of  the  crops.  A  temporary  injunction  was 
issued  and  a  receiver  appointed,  and  afterward  upon  the 
hearing  in  the  Circuit  Court  a  decree  was  entered  canceling 
the  lease  and  declaring  what  were  equitable  terms  between 
the  parties.  From  this  decree  an  appeal  was  taken  to  this 
court,  which  reversed  the  same  and  remanded  the  cause 
with  directions  to  the  Circuit  Court  to  dismiss  the  bill.  See 
Tanton  v.  Boomgaarden,  79  III.  App.  551.  In  the  course  of 
the  proceedings  the  Circuit  Court  had  directed  the  receiver 
to  sell  certain  corn,  but  by  agreement  between  the  parties, 
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appellant  took  the  corn,  which  was  a  part  of  appellee's 
three-fifths,  at  a  certain  price  per  bushel,  which  produced 
the  sura  of  $710.40,  which  the  court  ordered  to  be  paid  in  to 
the  circuit  clerk.  The  Circuit  Court,  in  compliance  with 
the  order  of  this  court,  afterward  dismissed  said  bill  in 
chancery,  and  in  the  meantime  appellant,  having  on  Janu- 
ary 17,  1899,  commenced  this  suit,  by  issuing  his  distress 
warrant  to  the  sheriff  of  Livingston  county,  it  was  further 
ordered  by  the  court  that  the  clerk  pay  the  money  now  in 
his  hands  to  the  sheriff,  to  abide  the  distress  proceedings 
begun  by  appellant. 

Appellee  claims  that  suit  can  not  be  maintained  because 
it  was  not  brought  within  six  months  after  the  termination 
of  the  lease,  the  statute  giving  the  landlord  only  six  months 
after  the  expiration  of  the  lease  or  the  termination  of  the 
tenancy  to  distrain  the  personal  goods  of  the  tenant.  Rev. 
Stat.,  Chap.  80,  Sec.  28. 

As  she  has,  however,  assigned  no  cross-errors,  she  there- 
fore can  not  be  heard  in  this  court  upon  that  question.  It 
is  proper  to  say,  however,  that  suit  was  brought  within  six 
months  after  the  suit  in  which  an  injunction  was  issued 
restraining  appellant  from  interfering  with  appellee  in  the 
possession  of  said  premises  or  the  sale  and  management  of 
the  crops,  was  disposed  of.  By  the  authority  of  section  23 
of  the  act  on  limitations,  which  provides  that  when  the 
commencement  of  the  action  is  stayed  by  injunction,  the 
time  of  the  continuance  of  the  injunction  is  not  part  of 
the  time  limited  for  the  commencement  of  the  action,  the 
proceedings  were  brought  in  ample  time. 

The  questions  arising  in  this  case  are  mainly  presented 
by  objections  raised  upon  the  instructions.  It  appeared 
from  the  evidence  that  appellee  had  put  two  acres  of  the 
premises  in  question  in  potatoes,  for  which  appellant  claimed 
$11  rent,  charging  the  same  rent  as  was  agreed  to  be  paid 
for  meadow,  pasture  land  and  orchards.  By  instruction 
Ko.  4  the  court  told  the  jury  that  they  could  not  allow  the 
claim  made  for  the  two  acres  of  potatoes  ground,  and  that 
they  should  disregard  the  evidence  upon  that  item.    The 
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instruction  was  properly  given.  It  is  not  shown  that  these 
potatoes  were  raised  on  Land  set  apart  for  meadow  grass  or 
orchards,  and  if  appellant  was  entitled  to  recover  at  all 
under  the  lease  for  this  land,  he  was  certainly  not  entitled 
to  more  than  two-fifths  of  the  crop,  likening  it  to  the  grain 
rent.  He  did  not,  however,  prove  the  amount  raised  or  the 
value  of  his  share,  and  the  jury  would  therefore  have  been 
unable  to  determine  the  amount  due  him  therefor. 

Appellant  claimed  interest  at  the  rate  of  seven  per  cent 
per  annum  upon  the  rent  from  the  time  it  fell  due,  amount- 
ing to  some  $70.  The  court,  however,  by  the  fifth  instruc- 
tion told  the  jury  that  they  should  not  consider  any  evi- 
dence in  the  case  as  to  the  claim  made  for  interest,  and  that 
they  should  not  allow  the  item  of  interest  "as  a  claim  as 
rent "  in  the  case.  Interest  could  not  be  collected  in  this 
proceeding  unless  it  is  to  be  considered  as  rent,  for  the 
right  of  distress  is  confined  to  rent  and  can  not  be  extended 
to  the  breach  of  other  covenants  or  conditions  of  the  lease. 
Craig  v.  Merime,  16  III.  App.  214;  Marr  v.  Ray,  151  111.  340. 

Interest  generally  can  not  be  recovered  in  distress  for 
rent.  9  Am.  &  Eng.  Ency.  of  Law,  2d  Ed.,  624;  Lansing 
v.  Rattoone,  6  Johns.  43. 

There  was,  moreover,  no  claim  for  interest  in  the  distress 
warrant;  it  is  not  declared  to  be  rent  by  the  lease,  and  is 
not  compensation  for  the  use  of  the  land.  The  claim  for 
interest  was  therefore  properly  excluded.  What  is  said  in 
reference  to  interest  will  also  apply  to  the  $25  attorney's 
fees  provided  for  by  the  lease  for  which  the  plaintitf  claimed 
the  right  to  distrain.  The  court  properly  directed  the  jury 
not  to  consider  this  item. 

The  appellant  also  urges  that  instructions  6,  12  and  13 
given  by  the  court  were  erroneous.  No  exceptions,  however, 
were  taken  to  instructions  6  and  12,  and  the  objection  to 
instruction  No.  13,  that  it  invades  the  province  of  the  jury, 
is  not  well  taken. 

Appellant  also  complains  that  the  court  refused  to  give 
two  of  the  instructions  offered  by  him.  The  first  of  these, 
however,  was  fully  covered  by  instructions  3  and  9  given, 
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and  the  other  told  the  jury  that  appellant  was  entitled  to 
recover  interest  on  the  amount  due,  and  was  properly 
refused. 

It  is  further  urged  that  the  evidence  was  not  sufficient  to 
sustain  the  verdict.  While  the  evidence  was  conflicting 
and  confusing,  it  was  fairly  presented  to  the  jury,  and  there 
being  no  error  in  the  instructions,  we  do  not  feel  warranted 
in  disturbing  the  verdict  on  that  ground.  The  judgment 
of  the  court  below  is  therefore  affirmed. 


89      604: 
a208s  2841 


Herman  Strauss  v.  City  of  Galesburg. 

1.  License— Right  of  Cities  to  License  Wholesale  Liquor  Dealers.— 
Cities  of  this  State  have  the  right  to  impose  a  license  upon  wholesale 
liquor  dealers. 

2.  Taxation— Discrimination—Ordinanees  Classifying  Liquor  Deal- 
ers into  Two  Classes. — Where  an  ordinance  classifies  liquor  dealers 
into  two  classes  and  its  effect  is  to  operate  uniformly  upon  all  persons 
desiring  to  come  into  either  class,  there  is  no  discrimination;  the  rule  of 
uniformity  in  taxation  is  not  violated  so  long  as  the  tax  imposed  is  the 
same  upon  all  the  members  of  the  particular  class. 

Assumpsit,  for  money  paid  under  compulsion.  Appeal  from  the 
Circuit  Court  of  Knox  County;  the  Hon.  George  W.  Thompson,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1900.  Affirmed. 
Opinion  filed  June  8,  1900. 

C.  C.  Craig,  attorney  for  appellant. 
Addison  J.  Boutelle,  attorney  for  appellee. 

Mr.  Presiding  Justice  Higbeb  delivered  the  opinion  of 
the  court. 

This  was  a  suit  brought  by  appellant  to  recover  a  license 
fee  paid  by  him  as  a  wholesale  liquor  dealer  to  appellee 
under  an  ordinance  of  the  latter. 

The  case  was  tried  upon  a  stipulation  of  facts  by  which 
it  was  agreed,  among  other  things,  that  on  July  17,  1899, 
the  city  council  of  the  city  of  Galesburg  passed  an  ordi- 
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nance  amending  chapter  30  of  the  revised  ordinances  of  the 
city  relating  to  dram-shops.  Section  1  of  said  chapter,  as 
amended,  prohibited  the  sale  of  intoxicating  malt,  vinous, 
mixed  or  fermented  liquor  in  any  quantity,  in  the  city,  with- 
out a  license,  and  licenses  to  sell  the  same  were  classified  as 
follows: 

"  First,  licenses  to  wholesale  dealers,  which  shall  only  per- 
mit the  sale,  offer  to  sell  or  giving  away  of  such  liquors  in 
quantities  of  one  gallon  or  more,  not  to  be  drank  upon  the 
premises  or  in  or  upon  the  adjacent  room,  building,  yard, 
premises  or  place  of  public  resort." 

The  location  of  such  wholesale  establishments  was  also 
restricted  to  certain  districts. 

"  Second,  licenses  to  keep  a  dram-shop,  which  shall  per- 
mit the  keeping  of  a  dram-shop  and  the  sale  of  said  liquors 
in  any  quantity  thereat,  subject  to  the  provisions  of  this 
ordinance  and  all  ordinances  of  this  city  in  regard  to  dram- 
shops, and  the  sale,  offering  for  sale  or  giving  away  of  such 
liquors." 

And  then  followed  the  provisions  for  penalties  to  be  in- 
flicted upon  persons  violating  the  ordinance.  The  only 
other  change  made  in  said  chapter  than  the  amendment  of 
section  1  by  the  new  ordinance  was  the  addition  of  a  sec- 
tion known  as  section  20,  as  follows : 

"  Sec.  20.  Licenses  to  wholesale  dealers  to  sell  in  quanti- 
ties of  one  gallon  or  more,  as  specified  in  section  1  of  this 
ordinance,  shall  be  issued  only  upon  application  to  the  city 
council  in  writing,  stating  the  time  for  which  said  license  is 
desired,  the  place  where  it  is  intended  to  locate  such  whole- 
sale business  (which  application  shall  be  subject  to  the 
approval  of  the  council)  and  the  payment  in  advance  into 
the  city  treasury  of  the  sum  of  $500  per  annum,"  etc. 

Section  3  of  said  chapter  No.  30  provided  for  the  issuing 
of  dram-shop  licenses  for  the  sum  of  $1,000  per  annum.  It 
was  further  agreed  that  plaintiff  was,  prior  to  the  passage 
of  said  ordinance,  engaged  in  the  sale  of  intoxicating  liquors 
in  quantities  of  one  gallon  or  more,  not  to  be  drank  upon 
the  premises  where  sold;  that  on  August  7,  1899,  after  the 
passage  of  said  ordinance,  he  sold  intoxicating  liquors  in 
quantities  of  one  gallon  or  more,  not  to  be  drank  upon  the 
premises,  and   was  arrested   for  the  violation  of  said  ordi- 
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nance,  and  while  under  arrest  paid  the  sum  of  $364.40  bal- 
ance on  license  fee  required  by  said  ordinance  for  the 
remainder  of  the  year,  under  protest,  and  took  out  a  license 
as  a  wholesale  dealer;  that  the  only  question  in  issue  is  the 
validity  of  said  ordinance,  and  that  if  said  ordinance  is 
valid  there  should  be  a  judgment  for  the  defendant  for 
costs,  and  if  not,  a  judgment  should  be  rendered  against  the 
defendant  for  the  sum  of  $364.40  and  costs  of  suit.  The 
stipulation  also  provided  for  waiving  a  jury,  and  the  case 
was  tried  before  the  court,  which  found  said  ordinance  to 
be  valid  and  entered  judgment  against  appellant  for  costs, 
from  which  he  appeals  to  this  court. 

It  is  urged  that  the  ordinance  was  invalid  because  it  dis- 
criminates in  favor  of  dram-shopkeepers  and  against  whole- 
sale dealers.  By  the  stipulation  all  questions  other  than 
the  validity  of  the  ordinance  requiring  wholesale  dealers  to 
take  out  a  license  is  obviated,  and  if  the  ordinance  is  valid 
in  that  respect,  the  judgment  of  the  court  below  must  stand. 

As  we  view  it,  the  ordinance  provides  for  a  certain  license 
to  be  paid  by  wholesale  dealers,  giving  them  the  right  to  sell 
liquors  in  quantities  of  one  gallon  or  more,  and  a  certain 
other  and  larger  license  to  be  paid  by  those  who  wish  to 
both  wholesale  and  retail  liquors  at  the  same  place.  That 
cities  of  this  State  have  the  right  to  impose  a  license  upon 
wholesale  dealers  was  decided  in  the  case  of  Dennehy  v. 
Chicago,  120  111.  627. 

The  ordinance  in  question  classifies  liquor  dealers  into 
two  classes  and  its  effect  is  to  operate  uniformly  upon  all 
persons  desiring  to  come  into  either  class.  Under  such  con- 
ditions there  can  be  no  discrimination.  In  the  case  of  Timm 
v.  Harrison,  109  111.  593,  it  was  said : 

"There  may  be  different  classes  and  varieties  included 
under  the  general  description,  *  liquor  dealers/  and  we  think 
it  competent  for  the  General  Assembly  to  classify  the  dif- 
ferent kinds  of  liquor  dealers  included  in  the  general  de- 
scription as  used  in  the  constitution,  and  impose  differential 
taxes  upon  such  classes;  that  the  rule  of  uniformity  in  tax- 
ation would  not  be  violated  so  long  as  the  tax  imposed  is 
the  same  upon  all  the  members  of  the  particular  class." 
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There  can,  then,  be  no  objection  to  dividing  liquor  dealers 
into  classes  which  may  be  required  to  pay  different  rates  of 
license,  provided  the  tax  imposed  is  the  same  upon  all  mem- 
bers of  the  particular  class.  Appellant  relies  to  a  large 
extent  upon  City  of  Cairo  v.  Feuchter,  159  111.  155,  and 
City  of  Monmouth  v.  Popel,  183  111.  634,  to  sustain  his  posi- 
tion that  the  ordinance  in  question  is  void.  In  the  former 
case  the  ordinance  related  entirely  to  the  sale  of  liquor  in 
quantities  of  five  gallons  and  upward,  and  provided  that 
persons  so  dealing  in  the  same  should  be  deemed  wholesale 
liquor  dealers  and  pay  a  license  fee  of  $100  a  year.  The 
ordinance,  however,  contained  a  provision  that  it  should 
not  apply  to  any  person  or  persons  who  should  hold  a  valid 
license  in  force,  issued  under  the  provisions  of  a  certain 
other  ordinance,  for  the  sale  of  liquors  in  less  quantities  than 
one  gallon.  The  court  held  that  as  the  ordinance  exempted 
a  certain  class  of  persons  from  its  operation,  viz.,  those  who 
had  a  license  to  sell  liquors  in  less  quantities  than  one  gal- 
lon, it  was  unjust  and  unreasonable,  as  "  this  exempted 
class  could  engage  in  the  business  of  a 'wholesale  liquor 
dealer'  without  having  first  obtained  a  license  therefor 
from  the  city,  and  without  becoming  liable  to  a  fine,  while 
other  persons  engaging  in  the  same  business  without  first 
obtaining  a  license  therefor,  from  the  city,  would  be  subject 
to  a  fine."  It  was  also  said  therein  by  the  court  that  the 
effect  of  the  two  ordinances  when  considered  together  was 
not  to  limit  the  right  of  the  dram-shop  keeper  to  sell  at 
wholesale  to  the  same  place  designated  in  his  license  as  a 
dram-shop  keeper,  but  that  he  was  simply  exempt  from  the 
requirements  of  the  new  ordinance  and  could  engage  in  the 
business  of  selling  liquors  at  wholesale  at  any  place  in  the 
city  without  a  license. 

In  the  case  of  City  of.  Monmouth  v.  Popel,  supra,  the 
ordinance  provided  that  "  whoever,  not  having  a  license  to 
keep  a  dramshop,  or  druggist  permit,  shall  by  himself  or 
another,  either  as  principal,  agent,  servant,  clerk  or  other- 
wise, directly  or  indirectly,  sell  or  give  away,  in  any  quantity, 
to  any  person,  any  intoxicating,  malt,  vinous,  mixed  or  fer- 
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merited  liquors,  shall  for  each  and  every  offense  be  fined/' 
etc. 

In  passing  upon  this  ordinance  the  Supreme  Court  held 
that  it  did  not  confine  all  dealing  in  liquor  in  Monmouth 
to  places  where  dram-shops  were  located,  but  on  the  con- 
trary the  ordinance  did  not  in  any  way  fix  any  limits  or 
boundaries  as  to  the  place  where  the  sales  in  quantities  of 
one  gallon  or  more  might  be  made;  that  it  did  not  provide 
that  sales  in  quantities  of  one  gallon  or  more,  made  by  the 
dram-shop  keeper,  should  be  made  on  the  premises  where 
his  dram-shop  was  located.  The  court  also  held  that  the 
ordinance  discriminated  unjustly  in  favor  of  dram-shop 
keepers  and  holders  of  druggists*  permits,  and  was  therefor 
invalid. 

The  ordinance  in  question  here  is  not  subject  to  the  objec- 
tions raised  to  the  ordinances  of  Cairo  and  Monmouth  in  the 
cases  above  referred  to.  It  excepts  no  one  from  the  pay- 
ment of  license  but  simply  provides  for  the  division  of 
liquor  dealers  into  classes.  It  provides  that  those  who  sell 
at  wholesale  shall  pay  $500  per  annum,  while  those  who 
sell  at  wholesale  and  retail  both,  having  the  greater  privi- 
lege, shall  pay  $1,000  per  annum.  This  certainly  gives  the 
dealer  who  sells  at  wholesale  and  retail  both,  no  undue 
advantage  over  the  wholesale  dealer,  as  it  requires  of  the 
former  the  payment  of  $500  additional  for  the  privilege 
of  selling  at  retail. 

The  ordinance  also  provides  for  the  granting  of  "  license 
to  keep  a  dram-shop  which  shall  permit  the  keeping  of  a 
dram-shop  and  the  sale  of  liquors  in  any  quantity  thereat" 
We  interpret  this  to  mean  that  the  person  holding  such  a 
license  shall  have  the  right  to  maintain  only  one  establish- 
ment in  the  city  for  the  sale  of  liquor  thereunder,  and  it  is 
therefore  not  obnoxious  to  the  objections  made  to  the  ordi- 
nance above  referred  to,  that  the  right  of  the  dram-shop 
keeper  to  sell  at  wholesale,  was  not  limited  to  the  same  place 
where  his  dram-shop  was  located. 

We  know  of  no  reason  why  the  ordinance  of  the  city  of 
Galesburg,  in  question  here,  should  not  be  held  valid,  and 
the  judgment  of  the  court  below  is  therefore  affirmed. 
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Frank  S.  Lusk  et  al.  v.  Ben  Throop  et  al.  \^  J$l 

1.  Evidence — Introduction  of  Written  Instruments. — An  instrument 
in  writing,  which  tends  to  show  a  recognition  of  liability  on  the  part 
of  the  defendants,  is  properly  allowed  to  go  to  the  jury  for  their  con- 
sideration. 

2.  Practice— Plaintiff  Not  Confined  to  Facts  Recited  in  Jury  State- 
men*.— While  the  office  of  statement  to  the  jury  is  to  enlighten  them 
upon  the  issues  involved  so  as  to  prepare  their  minds  for  the  evidence 
to  be  heard,  and  the  attorney  making  it  should  confine  himself  to  the 
proposed  proofs  and  make  it  sufficiently  full  for  their  understanding  of 
the  case,  the  plaintiff  is  not  confined  to  the  facts  recited  in  the  state- 
ment 

3.  Same— Counsel  Not  Confined  in  the  Introduction  of  Evidence  to 
His  Opening  Statement — Counsel  is  not  confined  in  the  introduction  of 
evidence  to  the  statement  which  he  makes  in  the  opening  of  his  case. 

Assumpsit,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  McHenry  County;  the  Hon.  Charles  H.  Donnelly,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1900.  Affirmed, 
Opinion  filed  June  8, 1900. 

D.  T.  Smiley,  attorney  for  appellants. 

C.  P.  Barnes,  F.  R.  Jackman  and  F.  B.  Bennett,  attor- 
neys for  appellees. 

Mr,  Presiding  Justice  Hiobee  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  assumpsit  brought  to  recover  the 
value  of  certain  supplies  sold  and  delivered  by  appellees  to 
the  firm  of  Carlson  &  Olson  under  an  alleged  agreement 
with  appellants,  made  prior  to  their  delivery,  to  pay  for 
the  same. 

It  appears  from  the  evidence  that  in  the  fall  of  1897, 
appellants,  under  the  firm  name  of  D.  D.  Streeter  &  Com- 
pany, were  engaged  in  constructing  a  line  of  railroad  in 
McHenry  county,  Illinois,  under  a  contract  with  the  Chi- 
cago &  North-Western  Railway  Company.  A  portion  of 
the  work  was  sublet  by  appellants  to  said  firm  of  Carlson 
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&  Olson.  Appellants  were  at  the  time  merchants,  carrying 
on  a  general  store  at  the  village  of  Nunda,  in  said  county, 
and  Carlson  &  Olson  applied  to  them  to  obtain  supplies  for 
themselves  and  their  employes  while  carrying  on  their  work. 
After  some  negotiations  between  them,  during  which  a  con- 
versation in  reference  to  the  matter  was  had  by  the  parties 
with  Frank  S.  Lusk,  a  member  of  appellants'  Arm,  appel- 
lees proceeded  to  sell  and  deli  verto  Carlson  &  Olson  the  sup- 
plies called  for  by  them.  The  goods  were  charged  on  the 
books  of  appellees  under  the  heading  of  "Carlson  &  Olson  " 
and  "  Streeter  &  Company."  At  the  same  time  appellees 
carried  on  a  separate  account  upon  their  books  with  D.  D. 
Streeter  &  Co.  Appellees  continued  furnishing  goods  to 
Carlson  &  Olson  until  July  4,  1S93,  about  which  time  the 
latter  firm  failed,  owing  appellees  a  considerable  amount. 
Appellants  paid  out  all  the  moneys  in  their  hands  belonging 
to  Carlson  &  Olson,  to  the  latter's  creditors,  but  there  was 
still  due  to  appellees,  after  giving  credit  for  the  amount  so 
paid  to  them,  a  balance  of  $1,297.77.  Appellants  refused 
to  pay  the  balance  due  to  appellees,  and  the  latter  brought 
suit  for  the  same. 

The  principal  controversy  between  the  parties  was  as  to 
the  declarations  made  by  the  appellant  Lusk,  under  which 
the  goods  were  furnished.  On  the  one  hand  appellees 
claim  that  Lu6k  told  them  to  furnish  Carlson  &  Olson  with 
what  groceries  and  supplies  they  wanted,  and  appellants 
would  pay  for  them;  and  on  the  other  hand  appellants 
claimed  that  Lusk  told  appellees  that  if  they  allowed  Carl- 
son &  Olson  to  have  goods  necessary  for  their  camp  he 
would  see  that  they  were  paid  for  the  same  out  of  any 
moneys  that  might  be  going  to  Carlson  &  Olson  for  work 
they  have  performed,  before  the  latter  received  any  money 
themselves.  The  case  was  tried  before  a  jury,  which 
returned  a  verdict  for  the  sum  claimed  by  appellees  and 
interest,  amounting  in  all  to  $1,380.70;  and  a  motion  for  a 
new  trial  having  been  overruled,  judgment  was  entered  for 
that  amount. 

The  errors  assigned  and  argued  by  appellants  are  the 
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refusal  of  the  court  to  direct  a  verdict  in  favor  of  defend- 
ants, the  admission  in  evidence  of  a  certain  writing  offered 
by  plaintiffs,  the  giving  of  certain  instructions  and  refusal 
of  others,  and  that  the  verdict  was  contrary  to  the  law  and 
the  evidence.  At  the  close  of  plaintiffs'  testimony  and 
again  at  the  close  of  all  the  evidence  in  the  case,  defendants 
entered  a  motion  requesting  the  court  to  withdraw  the 
evidence  from  the  consideration  of  the  jury  and  direct  a 
verdict  in  their  favor,  which  the  court  refused  to  do. 

Under  the  proofs  the  action  of  the  court  was  manifestly 
proper  and  it  would  have  been  error  had  the  motion  of 
appellants  been  granted.  The  instrument  in  writing  above 
referred  to,  known  as  plaintiffs'  "  Exhibit  A,"  which  was 
admitted  in  evidence  over  the  objection  of  appellant,  was 
unsigned,  and  was  as  follows : 

"Nunda,  Illinois,  January  24,  1898. 
In  consideration  of  the  release  of  four  teams  and  harness 
pledged  by  Carlson  &  Olson  for  the  fulfillment  of  their 
certain  contract  attached  thereto,  we  expressly  state  and 
hereby  agree  that  said  release  by  D.  D.  Streeter  &  Co.  was 
for  our  benefit,  and  that  said  release  was  not  made  to  cover 
any  liability  of  said  D.  D.  Streeter  &  Co.  to  us,  which  we 
further  emphasize  by  now  saying  that  we  have  no  claim  of 
anv  nature  whatsoever  against  said  D.  D.  Streeter  &  Co.  or 
D."D.  Streeter." 

It  appears  that  the  instrument  was  prepared  by  the  attor- 
ney for  appellants  and  presented  to  appellees,  who  took  a 
copy  but  refused  to  sign  it.  The  original  was  lost  and 
proper  foundation  was  laid  for  the  introd action  of  the  copy 
in  evidence.  It  is  insisted  that  it  should  not  have  been 
admitted  because  it  was  simply  an  offer  of  compromise  on 
the  part  of  appellants.  There  was  no  evidence,  however, 
that  it  was  intended  as  a  compromise,  and  it  tended  to  show 
a  recognition  of  liability  on  the  part  of  appellants  to  appel- 
lees. It  was  therefore  proper  for  it  to  go  to  the  jury  for 
their  consideration. 

A  careful  consideration  of  the  instructions  given  for 
plaintiffs  leads  us  to  believe  that  they  are  substantially  the 
law,  and  contain  nothing  that  would  unjustly  prejudice  the 
rights  of  the  appellants.     Two  instructions  only  were  re- 
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fused  for  the  defendants.  The  first  of  these  was  fully  cov- 
ered by  other  instructions  given  for  the  defendants.  The 
other  told  the  jury  "  as  a  matter  of  law  that  any  statement 
made  by  counsel  for  plaintiffs  in  his  opening  statement  to 
you  about  what  the  evidence  would  show,  is  as  binding  upon 
the  plaintiffs  as  if  plaintiffs  themselves  had  made  such  state- 
ment, and  as  such  should  be  considered  by  you  in  making 
up  your  verdict." 

It  appeared  that  one  of  the  counsel  for  appellees  in  mak- 
ing his  opening  statement  told  the  jury  that  Lusk  told  the 
appellees  to  go  on  and  permit  Carlson  &  Olson  to  have 
"  goods  and  supplies  as  they  wanted  them  from  time  to  time 
and  that  they  (Streeter  &  Co.)  would  see  they  would  receive 
their  pay;  guaranteed  to  them  that  they  would  pay  them 
for  these  goods." 

It  is  argued  by  appellants  that  appellees  were  bound  by 
this  statement  find  that  they  could  not  show  in  contradic- 
tion of  it  an  original  promise  to  pay,  instead  of  a  guaranty. 
We  do  not  think  the  position  of  appellants  correct.  In  the 
case  of  DeWane  v.  Hansow,  56  111.  App.  575,  it  was  said : 

"  While  the  office  of  a  jury  statement  is  to  enlighten  the 
jury  upon  the  issues  involved  so  as  to  prepare  their  minds 
for"  the  evidence  to  be  heard,  and  the  attorney  making  it 
should  confine  himself  to  the  proposed  proofs  and  make  it 
sufficiently  full  for  their  understanding  of  the  case,  the 
plaintiff  is  not  confined  to  the  facts  recited  in  the  state- 
ment." 

It  is  also  said  by  Thompson  in  his  work  on  Trials,  Vol.  1, 
Sec.  267,  that  "counsel  is  not  confined  in  the  introduction 
of  evidence  to  the  statement  which  he  makes  in  the  open- 
ing of  his  case,  since  this  would  oblige  him  at  his  peril 
to  announce  to  the  jury  each  item  of  evidence  which  he 
intended  to  introduce."  The  instruction  was  therefore 
properly  refused. 

The  evidence  in  the  case  so  far  as  it  concerned  the  un- 
dertaking of  appellants  was  conflicting.  Lusk  swore  to  a 
state  of  facts  which  would  bind  appellants  only  to  distribute 
the  money  earned  by  Carlson  &  Olson  among  creditors  of  the 
latter  in  payment  of  their  debts;  while  the  appellees  swore 
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to  a  state  of  facts  constituting  an  original  promise  on  the 
part  of  Lusk  for  his  firm  to  pay  appellees  for  such  supplies 
as  they  should  thereafter  furnish  Carlson  &  Olson.  We 
are  of  opinion  that  the  preponderance  of  the  evidence  was 
with  appellees  and  that  the  jury  was  warranted  in  finding 
the  facts  for  them. 

The  ad  damnum  in  the  declaration  was  for  only  the  sum 
of  $1,297.77,  while  the  verdict  of  the  jury  and  the  judgment 
of  the  court  were  for  $1,380.70.  The  latter  sum  included 
the  former  and  certain  interest  upon  monthly  statements 
proved  to  have  been  made  by  appellees  to  appellants, 
which  there  was  evidence  tending  to  show  that  Lusk  prom- 
ised to  pay.  As  no  error  is  assigned  by  appellants  upon 
this  discrepancy  and  no  mention  of  the  matter  is  made  by 
counsel  for  either  party  in  their  briefs,  we  will  not  consider 
it  here. 

The  judgment  of  the  court  below  is  affirmed. 


City  of  Kankakee  v.  Dora  Steinbach. 

1.  Evidence — Medical  Expert  May  Testify  that  an  Injury  Could 
Have  Been  Caused  by  a  Fall.—  In  a  suit  for  injuries  received  from  a 
fall  on  a  sidewalk,  it  is  proper  to  permit  a  medical  expert  to  testify  that 
a  physical  condition  which  he  finds  existing  in  plaintiff  could  have  been 
caused  by  a  severe  fall. 

2.  Same—  When  the  Place  on  a  Sidewalk  Where  an  Injury  Was  Re- 
ceived  Can  Not  be  Ascertained.— Where  the  precise  spot  where  plaintiff 
fell  on  a  sidewalk  can  not  be  ascertained,  a  reasonable  latitude  of  space 
may  be  given  in  describing  the  condition  of  the  walk. 

8.  Same— Of  What  an  Injured  Person  Was  Able  to  Earn  Before  tlte 
Accident.— Where  the  declaration  alleges  that  by  reason  of  the  injuries 
complained  of  plaintiff  has  been  and  will  be  hindered  from  transacting 
her  necessary  business  and  affairs,  proof  is  competent  of  what  she  was 
able  to  earn  at  her  trade  before  she  was  injured; 

Action  for  Personal  Injuries.— Appeal  from  the  Circuit  Court  of 
Kankakee  County;  the  Hon.  John  Small,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1900.  Affirmed.  Opinion  filed  June  8, 
1900. 

Vol.  LXXXIXU 
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T.  F.  Donovan,  city  attorney,  for  appellant;  T.W.  Shields, 
of  counsel. 

A.  L.  Granger  and  W.  R.  Hunter,  attorneys  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court 
This  is  a  suit  brought  by  Mrs.  Dora  Steinbach  against 
the  city  of  Kankakee  to  recover  for  injuries  resulting  from 
a  fall  upon  a  defective  sidewalk  on  Main  street  in  said  city. 
The  city  pleaded  not  guilty.  At  the  first  trial  plaintiff 
recovered  a  verdict  for  $1,000.  On  defendant's  motion 
this  was  set  aside,  and  on  the  second  trial  plaintiff  recov- 
ered a  verdict  for  $500,  and  had  judgment  thereon.  De- 
fendant appeals. 

Defendant  filed  a  written  motion  for  a  new  trial,  assign- 
ing six  grounds  or  reasons  upon  which  it  rested  its  motion. 
The  first  three  are  practically  meaningless,  as  defendant 
concedes,  owing,  it  is  said,  to  errors  of  an  inexperienced 
stenographer.  The  other  three  are  that  the  verdict  is  con- 
trary to  the  law  and  the  evidence  and  is  not  approved  by 
the  evidence,  and  that  the  damages  are  excessive. 
Plaintiff's  proof  tended  to  show  the  following  facts: 
Mrs.  Steinbach  was  walking  with  two  others  on  a  wooden 
sidewalk  upon  a  main  traveled  street  of  the  city,  carrying 
a  bundle  in  each  hand.  One  of  the  others  stepped  upon  a 
loose  board  in  the  walk,  and  it  tipped  up,  and  Mrs.  Stein- 
bach was  thereby  thrown  down  and  fell  upon  her  side. 
She  had  to  be  helped  up;  the  skin  of  her  right  leg  was 
scraped  off  and  her  clothing  was  torn.  She  was  faint  on  her 
way  home;  her  left  instep  became  swollen;  she  had  a  pain 
in  her  left  side  which  has  continued  ever  since  and  prevents 
her  being  able  to  bear  the  pressure  of  tight  clothing.  She 
has  also  had  ever  since  a  pain  in  her  back  which  affects  her 
when  she  lies  down  in  certain  positions,  and  a  pain  through 
her  sides  which  she  described  as  a  dragging  down  pain. 
These  pains  began  right  after  she  fell.  At  some  times  these 
pains  are  worse  than  at  others..  Her  strength  has  not  been 
what  it  was  before  the  fall.    When  she  has  been  on  her 
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feet  a  little  she  has  to  give  up.  She  could  not  work  as  she 
did  before.  The  fall  was  in  June,  1897.  She  had  a  mis- 
carriage in  August,  1897,  and  again  in  January,  1899.  The 
medical  testimony  indicated  these  might  have  been  caused 
by  injuries  to  the  ligaments  supporting  the  womb,  and 
these  injuries  could  have  resulted  from  a  severe  fall.  Since 
the  first  miscarriage  she  has  been  confined  to  her  bed  a  great 
deal.  It  is  by  no  means  certain  that  these  miscarriages 
resulted  from  the  fall,  but  upon  the  evidence  they  may 
have  done  so,  and  the  court  could  not  determine  they  were 
not  so  caused  and  exclude  the  evidence  on  that  subject,  but 
was  bound  to  submit  it  to  the  jury.  Mrs.  Steinbach  had 
been  a  dressmaker  before  her  marriage  and  continued  that 
occupation  to  some  extent  after  marriage,  and  was  able  to 
earn  ten  to  fifteen  dollars  per  week.  She  repeatedly  tried 
to  resume  that  work  after  her  fall,  but  found  herself  unable 
to  do  it.  The  place  of  the  fall  was  between  a  certain  drug 
store  and  the  next  corner  south,  a  distance  of  one  hundred 
feet.  The  precise  point  could  not  be  stated,  but  it  seems  to 
have  been  not  very  far  from  the  drug  store.  All  along 
that  piece  of  walk  the  sills  and  under  surface  of  the  boards 
were  rotten  and  several  boards  were  loose  because  the  sills 
would  not  hold  the  nails.  This  condition  had  existed  for 
several  months.  Mrs.  Steinback  was  walking  as  people 
naturally  walk  upon  the  street.  She  knew  that  it  was  a 
bad  piece  of  walk,  but  was  not  aware  of  any  particuar  de- 
fect, and  did  not  know  boards  were  loose  at  that  spot. 
Outside  of  expert  medical  testimony  defendant  called  but 
one  witness.  He  owned  the  vacant  lot  next  south  of  the 
drug  store  and  described  the  walk  and  did  not  know  it  was 
in  bad  condition  at  that  time.  Defendant's  expert  med- 
ical testimony  related  chiefly  to  miscarriages. 

Under  this  proof  the  jury  were  warranted  in  finding  the 
sidewalk  out  of  repair,  and  that  it  had  been  in  that  condition 
so  long  that  the  proper  officers  of  the  city  should  have  ascer- 
tained its  condition  and  repaired  it,  and  that  Mrs.  Steinbach 
was  exercising  due  care  and  was  injured  by  reason  of  the 
defective  condition  of  the  sidewalk.    We  can  not  hold  the 
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damages  excessive  under  the  proof.  These  are  all  the  ques- 
tions presented  to  the  court  below  by  the  motion  for  a  new 
trial. 

Counsel  for  defendant,  however,  states  the  first  three  rea- 
sons assigned  for  a  new  trial  were  intended  to  question  the 
action  of  the  court  in  permitting  Dr.  Fraser  to  give  his 
opinions  as  to  what  might  have  caused  certain  injuries  com- 
plained of,  and  the  ruling  of  the  court  in  giving  instructions 
for  plaintiff  and  refusing  instructions  for  defendant  We 
think  it  is  not  incompetent  for  one  who  has  properly  quali- 
fied as  a  medical  expert  to  testify  that  a  physical  condition 
which  he  finds  existing  in  a  patient  could  have  been  caused 
by  a  severe  fall,  and  that  is  what  Dr.  Eraser's  testimony 
referred  to  in  the  motion  finally  amounts  to,  when  it  is  all 
considered.  Many  other  objections  to  the  evidence  are 
now  argued,  which  defendant  did  not  even  intend  to  include 
in  its  motion  for  a  new  trial.  Much  evidence  on  the  sub- 
jects now  complained  of  went  in  without  objection.  As 
the  precise  point  where  the  fall  occurred  could  not  be  told, 
a  reasonable  latitude  of  space  was  necessarily  given  plaintiff 
in  describing  the  condition  of  the  walk.  The  declaration 
charged  that  by  reason  of  said  fall  plaintiff  is  injured  for 
life,  and  has  been  and  will  be  hindered  from  transacting  her 
necessary  business  and  affairs.  Hence,  the  evidence  of  what 
plaintiff  was  able  to  earn  at  her  trade  wis  competent.  (C. 
&  E.  R  R.  Co.  v.  Meech,  163  111.  305;  Village  of  Chatsworth 
v.  Rowe,  166  111.  114.)  The  instructions  given  for  plaintiff 
stated  the  law  correctly.  The  court  gave  eleven  instructions 
for  defendant,  covering  with  sufficient  fullness  the  law 
applicable  to  the  case  from  its  standpoint.  The  ten  instruc- 
tions asked  by  defendant  and  refused,  so  far  as  correct,  were 
but  repetitions  in  another  form  of  these  given  for  defendant 

The  judgment  is  affirmed. 
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Alonzo  La  Porte  v.  Nettie  Wallace. 

1.  Marriage  Contract— Instructions  Leaving  to  the  Jury  the  Right 
to  Determine  What  is  a  Legal  Cause  for  Refusing  to  Perform. — Where, 
in  an  action  against  a  man  for  breach  of  promise  of  marriage,  defend- 
ant admits  the  promise  and  the  breach,  and  justifies  himself  because  of 
the  unctaastity  and  bad  reputation  for  chastity  of  plaintiff,  unknown  to 
him  at  the  time  of  the  promise,  it  is  error  to  instruct  the  jury  to  find  for 
plaintiff  unless  defendant  had  "  a  legal  cause'*  for  refusing  to  carry  out 
the  marriage  contract,  as  this  leaves  the  jury  to  determine  what  is  a 
legal  cause. 

2.  Same— Instructions  as  to  the  Measure  of  Damages.— la  such  a 
suit  compensation  is  the  measure  of  damages  unless  matter  in  aggra- 
vation of  damages  appears,  and  where  no  instruction  states  the  measure 
of  damages,  it  is  error  to  instruct  the  jury  that  if  they  find  for  plaintiff, 
to  award  her  such  damages  as,  under  the  instructions  and  evidence,  they 
believe  she  is  justly  entitled  to,  as  such  instruction  permits  the  jury  to 
give  punitive  damages. 

8.  Same—  Want  of  Chastity  as  a  Defense.— Where  there  is  evidence 
that  plaintiff  had  been  unchaste  years  prior  to  the  engagement,  and  that 
defendant  did  not  know  it  when  the  promise  was  made,  it  is  error  to 
instruct  the  jury  to  find  for  plaintiff  if  defendant  has  failed  to  prove 
44  that  plaintiff  is  not  a  chaste  and  virtuous  woman,"  for  defendant  had 
a  right  to  withdraw  from  the  engagement  if  she  had  previously  been 
unchaste,  and  he  did  not  know  it  when  he  made  the  promise,  even 
though  she  afterward  reformed,  and  had  become  a  chaste  and  virtuous 
woman. 

Assumpsit,  for  a  breach  of  a  marriage  contract.  Appeal  from  the 
Circuit  Court  of  Lee  County;  the  Hon.  James  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1900.  Reversed  and  remanded. 
Opinion  filed  June  8,  1900. 

C.  F.  Preston  and  Morrison  &  Bethea,  attorneys  for 
appellant. 

The  defendant  may  show  the  bad  character  of  the  plaints 
iff  if  it  appears  that  her  character  was  unknown  to  him  at 
the  time  of  the  promise,  and  this  either  in  bar  or  in  mitiga- 
tion of  damages.  Butler  v.  Eschleman,  18  III.  44;  Burnett 
v.  Simpkins,  24  III.  264;  Kantzler  v.  Grant,  2  111.  App.  236; 
Doubet  v.  Kirkman,  15  111.  App.  622;  Storch  v.  Griffin,  77 
Pa.  St.  504;  Denslow  v.  Van  Horn,  16  Iowa,  476. 
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If  the  woman  was  of  bad  character  at  the  time  of  the 
contract,  and  that  was  unknown  to  the  defendant,  the  ver- 
dict should  be  in  his  favor.  If  the  plain  tiff,  after  the  prom- 
ise, had  prostituted  her  person  to  any  person  other  than  the 
defendant,  she  thereby  discharged  the  defendant  Boynton 
v.  Kellogg,  3  Mass.  189. 

The  defendant  is  not  bound  to  give  his  reasons  to  the 
woman  whom  he  has  promised  to  marry  for  failing  to  carry 
out  the  contract  of  marriage,  and  if  he  does,  he  may  urge 
other  valid  defenses  on  the  trial.  He  may  interpose  any 
valid  defense  that  he  has,  whether  he  places  his  refusal  to 
marry  on  that  ground  or  not.  Kantzler  v.  Grant,  2  111. 
App.  236. 

Payson  &  Kesslek  and  K.  S.  Fabkand,  attorneys  for 
appellee. 

If  the  lack  of  virtue  is  relied  on  to  absolve  the  defendant 
from  the  fulfillment  of  his  contract,  his  knowledge  of  that 
fact  must  have  been  acquired  after  entering  into  the  agree- 
ment, and  the  defendant  must  have  terminated  the  engage- 
ment immediately  upon  being  apprised  of  the  truth.  Burnett 
v.  Simpkins,  24  111.  265. 

If  the  defendant  attempts  to  prove  that  the  plaintiff  was 
a  lewd  or  base  woman,  or  was  of  immoral  or  bad  character, 
and  fails  to  establish  and  prove  the  same,  then  said  charge 
and  failure  on  the  part  of  the  defendant  may  be  taken  into 
consideration  in  aggravation  of  damages.  Blackburn  v. 
Mann,  85  111.  222,  226;  Fidler  v.  McKinley,  21  111.  313,  315; 
Sloan  v.  Petrie,  15  III.  425;  Beasley  v.  Meigs,  16  111.  139; 
Spencer  v.  McMasters,  16  111.  405;  Thomas  v.  Dunaway,  30 
111.  373,  388;  Harbison  v.  Shook,  41  111.  141,  147. 

The  moral  worth  of  the  parties,  their  social  position  and 
standing  in  the  community,  and  a  great  variety  of  other 
circumstances  and  facts,  must  necessarily  be,  and  generally 
are  considered  by  the  jury  in  estimating  damages,  and  it 
is  not  till  the  result  of  the  deliberation  of  the  jury  shocks 
the  understanding,  and  leaves  no  doubt  of  their  prejudice 
or  passion,  that  courts  find  themselves  compelled  to  inter- 
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pose  in  this  kind  of  a  case.    Fidler  v.  McKinley,  21  111. 
315,  316. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court 
This  is  an  action  for  breach  of  promise  of  marriage 
brought  by  Nettie  Wallace  against  Alonzo  La  Porte,  de- 
fendant filed  three  pleas,  each  of  which  admitted  the  prom- 
ise and  the  refusal  to  perform  it.  The  first  plea  set  up  as 
an  excuse  that  before  and  at  the  time  of  making  the  prom- 
ise plaintiff  was  not  a  chaste  and  virtuous  woman;  that 
defendant  did  not  then  know  that  fact  but  believed  her  a 
chaste  and  virtuous  woman;  that  afterward  he  learned  she 
was  not  a  chaste  and  virtuous  woman,  and  immediately 
thereafter,  and  by  reason  thereof,  he  refused  to  marry  her. 
The  second  plea  made  substantially  the  same  averments, 
and  further  that  before  the  promise,  and  without  defend- 
ant's knowledge,  plaintiff  had  sexual  intercourse  with  one 
John  Baker;  that  after  the  promise  defendant  first  learned 
thereof,  and  by  reason  thereof  immediately  refused  to  marry 
plaintiff.  The  third  plea  averred  that  at  the  time  of  the 
promise  he  believed  plaintiff  a  person  of  good  character  and 
of  good  reputation  for  chastity  and  that  she  had  never  had 
carnal  knowledge  of  any  man,  but  after  the  promise  he 
learned  she  was  not  a  person  of  good  character  and  of  good 
reputation  for  chastity,  and  she  had  before  then  had  carnal 
knowledge  of  men  not  the  defendant,  and  thereupon  he 
refused  to  marry  her.  These  pleas  were  traversed  by  repli- 
cations; defendant  was  given  the  opening  and  closing  to 
the  jury;  and  plaintiff  obtained  a  verdict  and  a  judgment 
for  $3,000,  from  which  defendant  appeals. 

At  the  trial  in  January,  1900,  plaintiff  was  twenty-nine 
and  defendant  seventy-two  years  of  age.  She  had  been  a 
domestic  and  at  the  time  of  the  engagement  was  a  dress- 
maker. He  was  the  owner  of  a  large  property,  and  the 
father  of  a  family  of  grown-up  children  by  a  former  wife. 
The  intimate  acquaintance  between  plaintiff  and  defendant 
began  in  1898,  and  the  promise  to  marry  was  made  in  that 
year.  The  refusal  to  marry  was  in  1899.  Defendant  proved 
by  fourteen  witnesses  that  the  general  reputation  of  plaint- 
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iff  for  chastity  in  the  community  in  which  she  lived  was 
bad,  and  by  most  of  them  that  it  had  been  bad  since  1891. 
Defendant  testified  he  knew  nothing  of  this  when  he  prom- 
ised to  marry  her.  No  effort  was  made  by  plaintiff  to  sup- 
port her  general  reputation.  There  was  direct  evidence  that 
plaintiff  committed  adultery  with  Baker  in  1891,  and  cor- 
roborating circumstances  were  shown.  There  was  also  evi- 
dence of  inexcusably  loose  and  careless  conduct  with  Baker 
and  other  men,  with  abundant  opportunity  to  repeat  the 
offense  in  1898,  after  plaintiff  became  engaged  to  defendant. 
There  was  evidence  in  denial  of  these  charges.  When  the 
entire  record  is  considered  there  is  an  apparently  clear  pre- 
ponderance against  plaintiff  upon  these  subjects.  If  no 
errors  of  law  had  intervened,  we  should  be  reluctant  to  per- 
mit a  judgment  for  plaintiff  to  stand. 
The  seventh  instruction  given  for  plaintiff  said  : 

"  The  burden  of  proof  is  upon  the  defendant  to  show  that 
he  had  a  legal  ground  for  failing  or  refusing  to  carry  out 
such  marriage  contract;  and  unless  you  believe  from  the 
preponderance  of  the  evidence  that  he  had  a  legal  cause  for 
refusing  to  carry  out  said  marriage  contract,  then  you  should 
find  the  issues  for  the  plaintiff." 

This  left  it  to  the  jury  to  determine  what  was  a  legal  cause 
for  refusing  to  marry  plaintiff.  That  was  a  question  of  law 
to  be  decided  by  the  trial  judge  by  proper  instructions,  and 
not  a  question  of  fact  for  the  jury.  In  Mitchell  v.  Fond  du 
Lac,  61  111.  174,  an  instruction  submitted  to  the  jury  the 
question  whether  E.  F.  "  was  a  pauper  for  whose  support 
the  defendant  was  legally  liable,  or  for  whose  support  the 
defendant  had,  by  its  proper  officers,  contracted  to  pay." 
This  was  held  to  erroneously  submit  to  the  jury  two  ques- 
tions of  law — first,  what  creates  the  legal  liability  of  a  town 
to  support  a  pauper,  and  second,  who  is  the  proper  officer 
to  make  a  binding  contract  on  the  part  of  a  town.  In  Byers 
v.  Thompson,  66  111.  421,  the  jury  was  instructed  that  if 
they  believed  from  the  evidence  that  plaintiff  had  done  cer- 
tain work  on  his  father's  farm,  and  had  not  been  paid  there- 
for, and  that  he  is  lawfully  entitled  to  recover  therefor,  then 
they  should  find  for  plaintiff.    It  was  held  error  to  leave  it 
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to  the  jury  to  say  whether  plaintiff  was  lawfully  entitled  to 
recover,  and  that  the  court  should  have  given  the  law  to  the 
jury.  In  Henderson  v.  Henderson,  88  111.  248,  it  was  held 
that  an  instruction  which  left  the  jury  to  find  from  the  evi- 
dence whether  plaintiff  was  entitled  to  a  separation  from  her 
husband,  permitted  the  jury  to  determine,  on  their  own 
notions  of  right  and  wrong,  whether  a  divorce  should  be 
granted,  and  was  "inherently  vicious."  In  Austine  v. 
People,  110  111.  248,  a  prosecution  for  rape,  the  trial  court 
gave  instructions  as  to  the  legal  presumption  arising  from 
certain  alleged  conduct  of  the  prosecutrix,  adding  the  words 
"  unless  there  was  no  good  excuse."     The  court  said  : 

"  The  words  'good  excuse'  can  only  mean  '  legal  excuse,* 
and  *  legal  excuse '  presents  a  question  of  law.  The  court 
should  have  added,  instead  of  the  words  'good  excuse'  if 
modification  was  deemed  necessary,  what  in  law,  in  the  par- 
ticular instances,  constitutes  *  legal  excuse,'  leaving  the  jury 
to  find  whether  the  requisite  facts  were  proved.  But  we 
do  not  think  the  jury  should  be  left  to  find  that  a  party  did 
or  did  not  have  a  'good  excuse,'  for  doing  or  omitting  to  do 
an  act,  without  any  direction  as  to  what  in  law  constitutes 
a  'good  excuse.'  "  Pennsylvania  Co.  v.  Frana,  13  111.  App. 
91;  McGinnis  v.  Berven,  16  111.  App.  354. 

Plaintiff  asserts  that  the  eighth  instruction  given  at 
defendant's  request  contains  the  same  error,  and  therefore 
he  can  not  complain.  The  point  of  that  instruction  was 
that  a  man  when  breaking  a  promise  to  marry  is  not  bound 
to  give  the  woman  his  reasons  for  doing  so,  and  it  con- 
cluded, "and  if  she  sues  him  for  a  breach  of  the  contract, 
he  may  on  the  trial  interpose  any  matter  which  in  the  law 
amounts  to  a  valid  defense,"  meaning,  obviously,  regardless 
of  whether  he  has  named  that  reason  to  her.  The  instruc- 
tion does  not  direct  the  jury  to  determine  what  is  a  valid 
defense,  nor  what  verdict  to  render  if  a  valid  defense  is 
proved,  and  it  does  not  submit  a  question  of  law  to  the 
jury,  but  means  that  defendant  is  not  prevented  from  tak- 
ing advantage  of  any  valid  defense  that  exists  merely 
because  he  did  not  name  it  to  plaintiff  when  he  notified  her 
he  would  not  fulfill  the  marriage^ contract. 

By  the  second  instruction  for  plaintiff  the  jury  were  told 
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if  they  found  for  plaintiff  they  should  "  assess  her  damages 
at  such  sum  as,  under  the  instructions  and  from  all  the  evi- 
dence, you  believe  she  is  justly  entitled  to."  This  action  is 
given  as  an  indemnity  to  the  injured  party  for  the  loss  she 
has  sustained,  and  embraces  injury  to  the  feelings,  affec- 
tions and  wounded  pride,  as  well  as  the  loss  of  marriage, 
and  no  fixed  measure  of  damages  can  be  laid  down;  and  the 
jury,  if  not  actuated  by  prejudice,  passion  or  corruption, 
exercise  a  very  wide  discretion  as  to  the  amount  of  com- 
pensation to  be  awarded.  (Sedgwick  on  Measure  of 
Damages,  5th  Ed.,  228,  421.)  Yet  they  are  restricted  to 
compensation,  unless  matter  in  aggravation  of  damages 
appears.  There  was  proof  here  which  might  aggravate, 
and  other  proof  which  might  mitigate  the  damages.  There 
was  evidence  in  this  case  both  of  the  bad  character  of 
plaintiff,  unknown  to  the  defendant  when  the  engagement 
was  made,  and  of  indelicate  conduct  toward  other  men 
after  the  engagement,  and  such  evidence  may  be  considered 
not  only  in  bar  of  the  action  but  also  in  mitigation  of  dam- 
ages. (Butler  v.  Eschleman,  18  111.  44;  Sedgwick  on  Meas- 
ure of  Damages,  423;  18"  Central  Law  Journal,  446.)  An 
instruction  was  given  that  if  defendant  attempted  to  prove 
plaintiff  a  lewd  woman  and  of  immoral  character,  and 
failed  to  prove  such  charge  by  a  preponderance  of  the  evi- 
dence, and  if  the  jury  found  from  the  evidence  such  charge 
was  not  made  in  good  faith,  or  was  made  without  any  rea- 
sonable hope  or  expectation  of  establishing  it,  then  such 
charge  might  be  considered  by  the  jury  in  aggravation  of 
damages.  But  there  was  no  instruction  telling  the  jury 
that,  unless  matter  in  aggravation  of  damages  appeared, 
compensation  was  the  rule  to  govern  the  jury  in  determin- 
ing what  sum  to  award  plaintiff.  In  the  absence  of  any 
instruction  indicating  compensation  as  the  measure  of  dam- 
ages, the  second  instruction  would  be  likely  to  be  under- 
stood by  the  jury  as  permitting  them  to  award  punitive 
damages  in  any  event,  if  they  found  for  plaintiff.  In 
Keightlinger  v.  Egan,  65  111.  235,  an  action  on  the  case,  the 
court  said  of  an  instruction  : 
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"  The  instruction  was  wrong,  upon  the  point  of  damages, 
in  telling  the  jury  they  might  find  for  the  plaintiff  such 
damages  as  in  their  judgment  from  the  evidence  in  this  case 
the  plaintiff  ought  to  recover.  This  left  the  jury  free  scope 
to  give  such  damages  as,  according  to  their  individual  no- 
tions of  right  and  wrong,  they  might  think  the  plaintiff  ought 
to  recover,  unguided  by  any  legal  rule  of  damages,  and  with- 
out regard  to  the  damages  sustained.  It  was  not  a  case, 
upon  tne  evidence,  for  toe  giving  of  exemplary  damages; 
yet  the  instruction  left  the  iury  at  liberty  to  give  any 
amount  of  punitive  damages  tney  might  have  thought  the 
plaintiff  ought  to  recover. 

In  Waldron  v.  Marcier,  85  111.  550,  it  was  held  error  to 
direct  the  jury,  if  they  found  for  plaintiff,  to  allow  such 
damages  as  they  believed  from  the  evidence  she  was  en- 
titled to.  "It  should  have  been  such  damages  as  she  had 
sustained,  and  not  have  given  the  jury  the  wide  latitude  of 
allowing  her  such  damages  as  they  might  deem  she  was  en- 
titled to."  In  U.  S.  Y.  &  T.  Co.  v.  Monaghan,  13  III.  App. 
148,  an  instruction  which  directed  the  jury,  if  they  found 
for  plaintiff,  to  "  assess  the  plaintiff's  damages  at  whatever 
sura  the  evidence  would  sanction,"  was  condemned  because 
it  embodied  no  rule  of  damages,  but  left  the  whole  sura  to 
the  unlimited  discretion  of  the  jury,  when  it  should  have 
been  limited  to  just  compensation  for  the  injury  sustained. 
In  Ayer  v.  Mead,  13  111.  App.  625,  an  instruction  which 
told  the  jury  to  award  such  sum  as  would  make  good 
plaintiff's  loss,  was  held  bad  because  it  left  it  to  the  jury  to 
judge  what  were  proper  elements  of  damages,  instead  of 
stating  the  measure  of  damages.  (James  v.  Johnson,  12  111. 
App.  286;  F.  W.  &  I.  Co.  v.  Collins,  53  111.  App.  29;  I.  C. 
R.  R.  Co.  v.  Creighton,  53  111.  App  45;  City  of  Dixon  v. 
Scott,  74  111.  App.  277.)  A  similar  instruction  received  par- 
tial approval  in  St.  L.,  A.  &  T.  H.  R.  R.  Co.  v.  Odum,  156 
111.  78,  but  the  objection  here  made  was  not  there  raised  or 
discussed,  namely,  that  it  permits  an  award  of  punitive 
damages,  regardless  of  whether  the  evidence  justified 
punitive  damages,  and  without  telling  the  jury  what  facts 
would,  and  what  facts  would  not,  authorize  punitive  dam- 
ages.   In  that  case  the  Appellate  Court  had  found,  and 
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; 

therefore  settled  conclusively,  that  the  damages  awarded 
were  not  excessive. 

The  second  instruction  was  erroneous  in  another  respect 
It  told  the  jury  that  "  if  defendant  has  failed  to  prove  by 
a  preponderance  of  the  evidence  that  plaintiff  is  not  a  chaste 
and  virtuous  woman,  then  under  the  law  you  should  find 
in  her  favor."  A  witness  testified  he  saw  plaintiff  commit 
adultery  in  1891.  Defendant  testified  he  had  never  heard 
of  it  when  he  became  engaged  to  plaintiff.  Under  the  law, 
when  he  learned  of  that  fact,  if  it  was  true,  he  had  a  right 
to  withdraw  from  the  engagement,  even  if  plaintiff  had  re- 
formed and  had  become  a  chaste  and  virtuous  woman;  while 
under  this  instruction  defendant  was  not  excused  from  mar- 
riage unless  he  proved  by  a  preponderance  of  the  evidence 
that  at  the  very  time  of  the  trial  plaintiff  was  not  a  chaste 
and  virtuous  woman. 

The  judgment  is  reversed  and  the  cause  remanded. 


Christian  Wolford,  Executor,  et  al.,  v.  Mary  Deemer. 

1.  Administration  op  Estates— Allowance  to  Children  Under  Sec 
77,  Chap.  3,  R.  S.—  Where  one  at  the  time  of  his  death  is  a  housekeeper, 
and  the  head  of  a  family  consisting  of  himself  and  a  daughter,  and 
leaves  no  widow,  the  daughter  is  entitled  to  an  allowance  out  of  the 
estate  under  section  77  of  chapter  3  of  the  Revised  Statutes,  entitled, 
'•  Administration  of  Estates." 

2.  Construction  op  Statutes— Sec.  77,  Chap.  8,  "Administration  of 
Estates."— This  right  is  not  defeated  by  the  facts  that  the  daughter  is  an 
adult  and  a  widow,  that  while  her  husband  was  alive  she  did  not  live 
at  her  father's  home,  that  she  returned  thereto  at  her  father's  request, 
that  he  agreed  to  pay  her  $2  per  week  for  her  services  at  home,  that  she 
owned  property  and  had  an  income  from  other  sources,  and  that  she 
shares  equally  with  her  brothers  and  sisters  under  her  father's  will. 

In  Probate.— Claim  under  Sec.  77,  Chap.  3,  R.  S.  Appeal  from  the 
Circuit  Court  of  Stephenson  County;  the  Hon.  James  S.  Bauue,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1900.  Affirmed. 
Opinion  filed  June  8,  1900. 

J  A.  Crain,  attorney  for  appellants. 
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M.  Marvin,  attorney  for  the  executor  of  said  estate. 

Eckert  &  McDonald,  attorneys  for  appellee;  H.  C.  Hyde, 
of  counsel. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Upon  the  filing  of  an  appraisement  bill  in  the  County 
Court  in  the  estate  of  Christian  Daughenbaugh,  deceased, 
in  which  no  widow's  or  children's  award  was  made,  Mary 
Deemer,  a  daughter  of  deceased,  filed  a  petition  asking  that 
the  appraisers  be  required  to  make  her  an  award.  The 
County  Court  heard  and  denied  the  petition,  and  Mrs. 
Deemer  appealed  to  the  Circuit  Court,  where,  upon  a  hear- 
ing, the  order  of  the  County  Court  was  reversed,  Mrs. 
Deemer  was  found  entitled  to  an  award,  and  the  executor 
was  directed  to  proceed  to  cause  an  award  to  be  made  to 
her.  From  that  order  the  executor  and  several  who  take 
under  the  will  of  deceased,  appeal  to  this  court. 

Christian  Daughenbaugh  and  Hester,  his  wife,  lived  at 
their  home  on  a  farm  in  Stephenson  county  for  the  last 
forty  jodd  years  of  their  lives.  Prior  to  1890  their  children 
had  all  married  and  removed  to  homes  of  their  own.  Mary 
Deemer,  a  married  daughter,  lost  her  husband  in  October, 
1890.  In  December,  1890,  at  the  request  of  her  father  and 
mother,  who  were  then  very  aged,  Mrs.  Deemer  sold  her 
household  furniture  and  fixtures,  broke  up  housekeeping 
and  went  to  reside  with  and  make  her  home  with  her  said 
parents  at  their  home  on  their  farm,  her  father  telling  her 
at  the  same  time  that  she  should  be  well  paid  for  whatever 
work  she  might  do  for  them  or  either  of  them.  From  that 
time  on  Mrs.  Deemer  took  care  of  her  father  and  mother, 
looked  after  their  welfare,  did  the  housework  for  them  and 
lived  with  them  till  the  death  of  her  mother  in  1893,  and 
thereafter  continued  in  the  same  way  with  and  for  her 
father  at  his  home  till  his  death  in  1899.  From  December, 
1890,  till  her  father's  death,  she  had  no  home  except  with 
her  father,  and  did  not  live  anywhere  else.  She  was  the 
only  child  of  her  parents  who  lived  with  them  from  1890 
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till  they  died.  In  1896  it  was  agreed  between  Mrs.  Deemer 
and  her  father  that  she  should  be  paid  $2  per  week  for 
what  she  had  theretofore  done  and  should  thereafter  do  at 
her  father's  home  while  she  continued  to  live  with  him- 
While  Mrs.  Deemer  so  lived  with  her  parents  she  received 
§100  per  year  as  rents  and  profits  of  the  farm  she  and  her 
husband  occupied  at  the  time  of  her  husband's  death. 
While  she  so  lived  with  her  father,  she  did  work  for  a 
brother,  partly  at  her  father's  home  and  partly  at  her  broth- 
er's home,  for  which  she  was  to  receive  $2  per  week  from 
her  brother.  She  also  sold  her  brother  some  personal  prop- 
erty and  loaned  him  some  money.  The  estate  of  Christian 
Daughenbaugh  is  worth  about  $12,000  above  liabilities. 
Under  the  will  of  deceased  Mrs.  Deemer  shares  equally  with 
her  brothers  and  sisters. 

The  statute  relating  to  administration  of  estates,  after 
providing  for  an  award  to  a  widow  of  certain  personal  prop- 
erty to  be  her  sole  property,  to  the  exclusion  of  debts, 
except  funeral  expenses,  contains  the  following  provision : 

"  Sec.  77.  When  the  person  dying  is  at  the  time  of  his 
death  a  housekeeper,  the  head  of  a  family,  and  leaves  no 
widow,  there  shall  be  allowed  to  the  children  of  the  deceased 
residing  with  him  at  the  time  of  his  death  (including  all 
males  under  eighteen  years  of  age,  and  all  females)  the  same 
amount  of  property  as  is  allowed  to  the  widow  by  this  act." 

Christian  Daughenbaugh  was  at  the  time  of  his  death  a 
housekeeper,  and  the  head  of  a  family,  consisting  of  himself 
and  his  daughter.  He  left  no  widow.  Mrs.  Deemer  was 
his  female  child  residing  with  him  at  the  time  of  his  death. 
The  proofs  bring  Mrs.  Deemer  precisely  within  the  lan- 
guage of  this  statute.  It  does  not  say  the  award  shall  not 
be  allowed  to  a  child  who  has  been  married,  nor  to  a  child 
who  has  any  income  or  property  of  her  own,  nor  to  a  child 
who  receives  any  pay  or  allowance  from  her  father.  It  does 
not  say  that  the  child,  to  be  entitled  to  an  award,  must  have 
been  wholly  dependent  upon  the  parent.  The  fact  that  her 
father  agreed  to  make  her  some  compensation  for  her  serv- 
ices, does  not  make  her  any  the  less  his  child.     The  award 
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is  not  designed  as  compensation  for  past  services.    To  deny 
this  award  we  mnst  refuse  to  give  effect  to  the  words  of 
the  statute  just  as  they  read. 
The  order  is  affirmed. 


City  of  Elgin  v.  Hilda  Anderson. 

1.  Personal  Injuries— Evidence  of  Existing  Attendant  Circum- 
stances.—In  an  action  for  personal  injury  it  is  competent  to  prove  the 
existing  circumstances  attendant  upon  the  injury,  even  though  not 
averred  as  negligence  in  the  declaration. 

2.  Evidence—  What  is  Admissible  Under  Allegations  of  Loss  of 
Employment. — Where  the  declaration  in  a  personal  injury  suit  alleges 
loss  of  employment,  plaintiff  may  prove  what  her  business  was  and 
what  she  was  earning  at  the  time  of  the  injury. 

3.  Statute  op  Limitations—  When  Pleaded  to  Amended  Counts.— 
Where  the  statute  of  limitations  is  pleaded  to  an  amended  declaration, 
a  demurrer  thereto  is  properly  sustained  if  the  amended  declaration  is 
but  a  re-statement  of  the  cause  of  action  set  up  in  the  original  declara- 
tion. 

Action  for  Personal  Injuries.— Appeal  from  the  City  Court  of  Elgin-, 
the  Hon.  Russell  P.  Goodwin,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1900.    Affirmed.    Opinion  filed  June  8, 1900. 

Charles  H.  Fisher  and  J.  M.  Manlby,  attorneys  for 
appellant;  K.  N.  Botsford,  of  counsel. 

J.  A.  Eussell  and  E.  S.  Eoan,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  th  e  opinion  of  the  court. 

In  the  spring  and  summer  of  1894,  the  city  of  Elgin 
improved  Prospect  street  between  two  certain  blocks.  It 
first  cut  down  that  part  of  the  street  traveled  by  teams, 
leaving  the  east  side  where  the  sidewalk  was,  over  which 
foot  passengers  traveled,  considerably  higher.  The  north 
half  of  the  block  east  of  the  excavation  was  owned  by 
Sharpies  and  the  south  half  by  Wilcox.  In  May,  so  much 
of  the  embankment  as  was  in  front  of  the  Sharpies  prop- 
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erty  was  cut  down,  leaving  a  fall  of  four  to  six  feet 
from  the  wooden  sidewalk  in  front  of  the  Wilcox  prop- 
erty to  the  like  space  in  front  of  the  Sharpies  property 
where  a  concrete  sidewalk  was  put  in.  The  plaintiff,  named 
Freda  Anderson  in  the  several  declarations,  and  Hilda 
Anderson  in  the  rest  of  the  record,  had  a  home  south  and 
west  of  these  premises.  She  was  by  occupation  a  cook, 
and  was  then  engaged  at  a  summer  resort  in  Wisconsin. 
She  came  home  a  day  or  two  before  the  accident  here  liti- 
gated, and  was  ignorant  of  the  excavation.  About  ten  or 
eleven  o'clock  of  the  evening  of  August  6,  1894,  she  dis 
covered  a  dwelling  house  southeast  of  her  home  and  on  the 
street  east  of  Prospect  street  was  on  fire,  and  started  for 
the  residence  of  Sharpies  to  have  him  telephone  an  alarm  to 
the  fire  department.  She  passed  along  the  east  side  of 
Prospect  street  oh  the  sidewalk.  There  was  a  grove  of 
trees  on  the  Wilcox  and  Sharpies  properties,  making  the 
street  there  dark.  When  she  came  to  this  deep  cut  she  did 
not  see  it  but  walked  right  on  and  fell,  receiving  several 
severe  injuries  to  her  left  leg  from  the  knee  down.  She 
had  to  be  assisted  home;  her  leg  and  ankle  became  badly 
swollen  and  black  and  blue;  she  had  a  physician  several 
times;  was  laid  up  entirely  about  three  weeks  and  then 
walked  on  crutches  for  some  time,  and  was  obliged  to  wear 
a  large  slipper  till  Christmas,  being  unable  to  wear  an  ordi- 
nary shoe.  She  suffered  much  pain,  and  at  times  still  suf- 
fers pain,  and  at  times  has  to  resume  wearing  a  slipper  or 
large  shoe.  She  and  her  husband  had  at  the  time  of  the 
accident  an  engagement  at  a  summer  hotel  in  Wisconsin  for 
the  months  of  August,  September  and  October,  at  $75  per 
month,  of  which  sum  by  agreement  between  herself  and  her 
husband  she  was  to  receive  $40  per  month.  She  brought 
this  suit  on  November  10,  1894,  to  recover  damages  for  said 
injury,  and  on  a  third  trial  recovered  a  verdict  and  a  judg- 
ment for  $329,  from  which  defendant  appeals. 

Not  far  from  the  time  of  the  accident,  shoulders  were  cut 
in  the  clay  bank,  at  the  place  in  question,  and  seven  plank 
steps  five  feet  long  were  placed  on  said  shoulders,  making  a 
stairway,  without  any  guard  rails,  by  which  the  public  could 
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pass  between  the  higher  and  lower  sidewalks.  The  city 
contended  these  steps  were  in  before  the  accident,  and 
plaintiff  that  they  were  put  in  soon  after,  though  her  origi- 
nal declaration  charged  they  were  in  before.  There  was  a 
sharp  conflict  in  the  evidence  on  this  subject,  which  is  not 
strange,  as  the  first  trial  was  four  and  a  half  years  after  the 
accident.  The  man  who  built  the  steps  testified  he  built 
them  after  and  because  of  the  accident  to  plaintiff.  We 
would  not  be  warranted  in  disturbing  the  conclusion  of  the 
jury  upon  that  subject. 

It  is  argued  the  court  erred  in  permitting  plaintiff  to 
prove  there  was  no  light  or  barricade  at  that  place,  there 
being  no  charge  in  the  declaration  that  defendant  was 
negligent  in  not  providing  a  light  or  erecting  a  barricade. 
Plaintiff  could  not  recover  because  of  the  absence  of  a  light 
or  a  barricade,  but  the  proof  was  competent  because  it  was 
proper  to  describe  the  exact  condition  of  things  at  the  time 
and  place  of  the  accident,  and  because  this  proof  had  a  bear- 
ing upon  the  question  whether  plaintiff  was  exercising  due 
care  to  avoid  injury,  as  averred  in  the  declaration.  The 
absence  of  light  and  a  barrier,  about  which  latter  there  was 
a  conflict  in  the  evidence,  were  part  of  the  "  existing  circum- 
stances attendant  upon  the  injury,"  which  may  always  be 
shown,  as  held  in  C.  &  I.  E.  R.  Co.  v.  Lane,  L30  111.  116,and 
N.  Y.  C.  &  St.  L.  R.  R.  Co.  v.  Luebeck,  157  111.  595,  where 
proof  of  the  absence  of  flagmen  and  gates  was  permitted, 
though  such  absence  was  not  charged  as  negligence  in  the 
latter  case,  and  they  were  not  required  by  any  ordinance  in 
the  former.  It  is  argued  that  the  court  erred  in  permitting 
plaintiff  to  detail  in  rebuttal  a  conversation  she  had  with 
Mrs.  Sharpies  the  day  after  the  injury,  which  slightly 
tended  to  contradict  the  testimony  given  by  Mrs.  Sharpies. 
As  the  attention  of  Mrs.  Sharpies  was  not  drawn  to  this 
conversation  by  proper  cross-examination,  it  was  improper 
to  admit  it;  but  the  court  afterward  excluded  all  that  Mrs. 
Sharpies  said  in  that  conversation,  and  this  cured  the  error- 
and  there  was  nothing  in  the  conversation  seriously  harmful 
to  defendant. 

VokLXXXIXM 
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It  is  argued  that  proof  of  plain tifTs  employment  at  $40 
per  month  at  a  summer  resort  at  the  time  of  the  injury  was 
incompetent.  The  original  declaration  averred  that  at  said 
date  and  for  a  long  time  prior  thereto  plaintiff  was  a  pro- 
fessional cook  and  had  steady  employment  at  her  said  busi- 
ness and  earned  a  large  monthly  income  therefrom,  to  wit, 
$100  per  month;  that  in  consequence  of  the  injury  she  was 
obliged  to  and  did  abandon  a  permanent  occupation  which 
she  then  had  in  her  said  business,  and  she  thereby  lost  a 
large  sum  of  money,  to  wit,  $500.  The  amended  declara- 
tion made  like  allegations,  in  similar  language,  but  stated 
her  monthly  earnings  at  $75  per  month.  Plaintiff  did  not 
state  on  direct  examination  what  became  of  her  engagement 
after  the  injury,  nor  show  how  much  she  lost  as  the  result 
thereof,  nor  that  she  lost  anything.  All  she  proved  was 
what  she  was  earning  at  that  time,  and  not  what  she  lost. 
On  cross-examination  defendant  went  into  the  subject  of 
her  employment  after  the  injury,  and  thereby  inferentially 
showed  she  did  not  resume  her  engagement  at  the  summer 
hotel.  Defendant  can  not  complain  of  wThat  it  chose  to 
draw  out.  We  think  the  proof  the  plaintiff  offered  on  this 
subject  was  admissible  under  the  declaration.  Village  of 
Chatsworth  v.  Rowe,  166  111.  114;  C.  &  E.  K.  K.  Co.  v. 
Meech,  163111.  305. 

It  is  argued  the  verdict  is  excessive.  At  a  former  trial 
plaintiff  recovered  only  $125,  but  defendant  asked  for  and 
obtained  a  new  trial,  and  in  view  of  the  character  and 
extent  of  the  injury  shown  by  the  proof,  and  after  three 
trials,  we  can  not  interfere  with  this  verdict  on  that  ground. 

The  original  declaration  was  filed  December  12,  1894. 
On  October  23,  1899,  over  five  years  after  the  injury,  plaint- 
iff filed  an  amended  declaration,  to  which  defendant  pleaded 
the  general  issue  and  the  two  year  statute  of  limitations;  a 
demurrer  to  the  latter  was  sustained.  Defendant  claims 
the  cause  of  action  stated  in  the  original  declaration  was 
the  improper  construction  of  the  steps;  that  the  amended 
declaration  brought  in  a  new  cause  of  action,  namely,  the 
leep  excavation,  and  that  the  court  erred  in  sustaining  the 
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demurrer  to  the  plea.  The  original  declaration  charged 
that  the  defendant  negligently  suffered  the  street  at  the 
sidewalk  on  its  east  side  "  to  be  and  remain  in  bad  and  un- 
safe repair  and  condition,  that  is  to  say,  at  said  point  the 
ground  descended  abruptly  to  the  north,  and  the  city  caused, 
permitted  and  allowed  certain  steps  to  be  built  and  con- 
structed for  the  purposes  of  travel  on  and  along  said  street 
and  over  said  point,  and  said  steps  at  said  point  were  im- 
properly constructed,  and  so  made  as  to  render  travel  on, 
along  and  over  said  point  to  be  unreasonably  unsafe  and 
dangerous."  But  this  declaration  further  on  alleged  that 
the  city  "  permitted  and  allowed  the  said  street  to  be  and 
remain  in  an  unreasonably  unsafe  condition  for  an  unreason- 
ably long  period  of  time;"  and  still  again  it  charged  that 
plaintiff,  while  passing  along  said  street,  and  using  due  care, 
"stumbled  and  fell,  and  in  consequence  of,  and  by  reason  of, 
the  unreasonably  unsafe  and  dangerous  condition  of  said 
street,  and  the  improper  and  unsafe  construction  of  the  said 
steps  at  the  point  in  said  street,  was  thrown  down  said  em- 
bankment," etc.  We  conclude  not  only  that  the  portion 
immediately  following  the  words  "that  is  to  say"  in  the 
part  first  above  quoted  specified  both  the  improper  con- 
struction of  the  steps  and  the  abrupt  descent  of  the  ground 
to  the  north  as  the  respects  in  which  the  street  was  in  bad 
and  unsafe  repair  and  condition,  but  also  that  the  declaration 
further  on  alleges  as  the  cause  of  the  injury  both  the  un- 
reasonably unsafe  and  dangerous  condition  of  the  street  and 
the  improper  and  unsafe  construction  of  the  steps.  Under 
such  an  allegation,  an  amendment  which  set  out  more  in 
detail  the  abrupt  descent  of  the  ground  to  the  north,  or 
specified  more  fully  how  the  street  was  in  an  unreasonably 
unsafe  and  dangerous  condition,  would  be  but  a  restatement 
of  the  cause  of  action  set  out  in  the  original  declaration, 
and  the  statute  of  limitations  would  be  no  defense.  The 
city  could  have  had  a  bill  of  particulars,  specifying  the 
details  in  which  it  was  claimed  the  street  was  unreasonably 
unsafe  and  dangerous,  if  it  had  desired.  The  amended 
declaration  charged  that  defendant  negligently  suffered  the 
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pathway  and  sidewalk  on  the  east  side  of  prospect  street 
44  to  become  and  be  and  remain  in  a  bad,  dangerous  and 
unsafe  condition  by  allowing  and  permitting  said  sidewalk 
and  pathway  to  become  in  a  rough,  broken  and  uneven  con- 
dition, and  by  making  and  allowing  deep  excavations  to  be 
made  therein,  without  causing  or  permitting  any  proper 
approaches  or  steps  to  or  from  such  excavation  to  be  made 
or  provided,  whereby  said  street  became  and  was  unsafe  and 
dangerous,"  etc.  We  conclude  the  charge  concerning  the 
deep  excavation  is  but  a  restatement  of  the  original  allega- 
tion that  at  said  point  the  ground  descended  abruptly  to 
the  north,  and  a  further  specification  of  the  general  charge 
originally  made  of  the  unreasonably  unsafe  and  dangerous 
condition  of  the  street.    The  judgment  is  therefore  affirmed. 


Stover  Manufacturing  Go.  v.  Henry  Millane,  Adm.,  etc. 

1.  Negligence— Equipment  of  Elevators.  —In  a  suit  to  recover  for  the 
death  of  an  employe  of  defendant  by  the  falling  of  a  freight  elevator  in 
defendant's  shops  upon  the  breaking  of  the  cable  by  which  it  was  sus- 
pended and  operated,  evidence  is  competent  that  it  has  long  been 
customary  among  builders  and  operators  of  elevators  to  equip  them  with 
a  safety  device,  calculated  to  prevent  sudden  falling,  and  that  the  ele- 
vator in  question,  built  by  defendant,  had  no  such  device. 

2.  Instruction— Stating  Inapplicable  Rules  of  Law.— It  is  error  to 
give  an  instruction  stating  a  correct  rule  of  law,  if  it  is  inapplicable  to 
the  case  made,  and  is  calculated  to  mislead  the  jury  as  to  the  proper  rule 
in  the  case  on  trial. 

3.  Same— Master's  Liability  for  Injuries  Resulting  from  Dangers 
Not  Assumed. — It  is  error  to  instruct  the  jury  that  the  master  is  liable  to 
his  servant  for  injuries  resulting  from  dangers  of  the  business  not 
assumed  by  the  servant.  It  must  further  appear  that  the  master  was 
negligent  as  charged  and  that  the  servant  exercised  due  care. 

4.  Same—  When  Compensation  is  tlie  Measure  of  Damages.— When 
compensation  is  the  measure  of  damages  it  is  error  to  instruct  that  the 
jury  may  award  what  damages  they  think  plaintiff  entitled  to  receive. 

5.  Same— Assuming  Matters  Not  Proved.  — Instructions  are  erroneous 
which  assume  facts  which  are  in  dispute  or  are  not  proved. 

6.  Surplusage— May  Be  Stricken  Out  on  Motion.—  Where  a  good 
count  or  plea  contains  surplusage,  the  usual  course  is  to  disregard  the 
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superfluous  matter;  but  it  may  be  stricken  out  on  motion,  if  scandalous 
or  impertinent,  or  clearly  surplusage. 

7.  Waiver— By  Pleading  to  a  Count  after  Denial  of  a  Motion  to 
Strike  it  out— ^ Pleading  to  a  count  after  denial  of  a  motion  to  strike  out 
alleged  surplusage  therein,  waives  the  motion. 

Action  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  Stephenson  County;  the  Hon.  James  Shaw,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1900.  Reversed  and 
remanded.    Opinion  filed  June  8,  1900. 

J.  H.  Stearns,  attorney  for  appellant. 

D.  &  T.  J.  and  J.  M.  Sheean,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

The  Stover  Manufacturing  Company  has  a  factory  at 
Freeport.  In  its  machine  shop  it  had  an  elevator,  made  by 
itself,  running  between  the  first  and  second  floors,  to  carry 
heavy  articles.  It  was  operated  by  steam  power,  applied 
to  a  cable  by  which  the  elevator  was  suspended.  The 
cable  was  looped  around  the  carrying  bars  of  the  elevator, 
and  fastened  to  itself  by  a  clamp  around  the  cable,  held  by 
two  steel  bolts.  At  the  side  of  the  elevator,  on  the  first 
floor,  were  rods  or  levers,  by  pulling  one  of  which  a  bell  was 
rung,  giving  warning  that  the  elevator  was  about  to  move, 
and  by  pulling  the  other  the  elevator,  if  stationary,  would  be 
set  in  motion.  While  the  elevator  was  descending  a  bell 
rang  continuously,  and  it  descended  so  slowly  that  a  person 
standing  under  it  would  have  ample  time  to  get  from  under 
it  without  harm  after  the  bell  gave  warning.  The  elevator 
moved  within  four  upright  posts.  There  was  a  bar  across 
the  entrance  to  the  elevator  shaft,  but  while  the  elevator 
was  in  constant  use  the  bar  was  often  put  up  out  of  the 
way.  Patrick  Millane,  nearly  twenty  years  old,  was  a  com- 
mon laborer  in  said  factory,  and  had  been  working  there  a 
month  and.  a  half.  On  June  29,  1899,  he  and  another  boy, 
sixteen  years  old,  were  directed  to  take  a  bundle  of  wire 
from  the  second  story  to  the  yard,  and  bring  back  another. 
They  took  the  bundle  down  on  the  elevator,  carried  it  into 
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the  yard,  got  the  other  and  brought  it  to  the  elevator. 
Some  one  had  used  the  elevator  while  they  were  in  the 
yard,  and  it  stood  at  the  second  story.  They  wished  to 
signal  for  it  and  start  it  down.  Whether  the  bar  was  in 
or  out  of  place  does  not  appear.  Instead  of  going  around 
the  elevator  shaft  to  reach  the  levers  Millane  passed 
directly  under  the  elevator.  At  that  instant  one  of  the 
bolts  in  the  clamp,  by  which  the  cable  was  fastened  to  the 
elevator,  broke,  the  clamp  opened  and  released  the  cable, 
and  the  elevator  fell  upon  Millane,  killing  him  instantly. 
His  father  was  appointed  administrator  of  Patrick  Millane' s 
estate,  and  brought  this  suit  for  the  benefit  of  the  next  of 
kin,  to  recover  for  their  pecuniary  injuries  resulting  from 
such  death.  Defendant  pleaded  not  guilty,  and  on  a  trial 
plaintiff  recovered  a  verdict  and  a  judgment  for  $1,050,  and 
defendant  appeals. 

There  was  evidence  tending  to  show  it  had  for  many- 
years  been  customary  among  builders  and  operators  of  ele- 
vators to  have  such  elevators  equipped  with  a  safety  device, 
calculated  to  prevent  the  sudden  falling  of  the  elevator  if 
the  cable  broke.  We  think  the  evidence  heard  upon  that 
subject  was  in  the  main  competent.  (McGregor  v.  Reid, 
Murdock  &  Co.,  178  111.  464.)  This  elevator  had  no  such 
device.  Defendant  was  not  bound  to  use  the  safest  device 
or  to  adopt  every  new  invention,  but  if  the  jury  found  there 
was  a  customary  and  usual  safety  appliance,  it  would  be  a 
question  for  the  jury  whether,  under  all  the  facts  in  evidence, 
the  absence  of  any  such  appliance  from  this  elevator  con- 
stituted negligence  by  the  defendant. 

There  was  no  evidence  that  the  duties  of  deceased  or  any 
other  employe  required  him  to  work  under  or  to  be  under 
the  elevator  at  any  time  for  any  purpose.  The  proof  showed 
the  customary  place  from  which  to  operate  the  levers  was 
outside  the  elevator  shaft.  Wiegert,  Millane's  foreman, 
testified  he  saw  Millane  go  under  the  elevator  a  week  or 
two  before  the  accident,  and  told  him  to  keep  out  from 
under  the  elevator.  Stuckenberg  testified  that  for  four 
weeks  before  the  accident  Millane  had  been  with  him  when 
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he  summoned  the  elevator  from  ten  to  twenty-five  times 
every  day;  that  in  doing  so  he  always  stood  outside  the 
elevator  shaft,  and  never  went  under  the  elevator;  that  he 
had  always  warned  Millane  about  going  under  the  elevator, 
and  had  often  told  him  to  let  the  elevator  alone.  This  wit- 
ness was  absent  the  day  Millane  was  killed.  Waldecker 
testified  he  had  seen  Millane  go  under  the  elevator  to  ring 
the  bell,  and  had  told  him  he  had  better  stop  going  under  it. 
— that  there  might  be  an  accident  some  time  and  kill  him. 
Fosdick  testified  he  saw  Millane  going  through  under  the 
elevator  the  morning  of  the  accident,and  told  him  to  be  very 
careful  about  going  through  under  it,and  that  he  had  warned 
Millane  three  or  four  times  before.  Kobow  testified  he  had 
spoken  to  Millane  twice  about  going  under  the  elevator 
within  two  weeks  before  he  was  killed,  and  a  week  before 
had  said  to  him,  "  My  boy,  you  want  to  keep  out  from 
under  that  elevator,  and  you  want  to  ring  the  bell  when 
you  want  to  use  the  elevator,  or  you  will  kill  somebody  or 
get  killed  yourself."  This  testimony  strongly  tended  to 
show  Millane  was  guilty  of  negligence  directly  contribut- 
ing to  his  defcth.  (Siegel,  Cooper  &  Co.  v.  Becker,  83  111. 
App.  600.) 

In  this  state  of  the  evidence  it  was  important  the  jury 
should  be  properly  instructed.  Plaintiffs  first  instruction 
stated  the  duty  of  the  master  to  use  reasonable  care  and 
diligence  to  furnish  his  servants  a  reasonably  safe  place  in 
which  to  work,  and  that  a  failure  to  do  so  made  him  liable 
to  the  servant  for  injuries  resulting  therefrom  while  the 
servant  was  exercising  due  care;  and  that  if  defendant 
failed  to  exercise  such  care  to  provide  such  a  place  for  Mil- 
lane, and  as  a  result  he  was  killed  while  exercising  reason- 
able care,  they  should  find  defendant  guilty.  This  was  the 
law  in  a  case  to  which  it  was  applicable,  but  was  not  war- 
ranted by  the  proofs  here.  There  was  no  proof  the  position 
in  the  elevator  shaft  under  the  elevator  was  a  place  wherein 
Millane  or  any  other  employe  had  any  work  to  do,  or  had 
any  occasion  to  be.  The  position  under  the  elevator  was  not 
a  safe  place,  and  could  not  be  made  so.    The  jury  were  likely 
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to  understand  from  the  instruction  that  if  that  was  not  a 
safe  place  plaintiff  could  recover  on  that  account.  Plaint- 
iff's second  instruction  stated  it  was  the  dutj7  of  the  master 
to  employ,  for  work  known  to  him  to  be  dangerous,  only 
persons  who  understood  the  dangers;  and  that  if  Millane 
did  not  understand  and  appreciate  the  dangers  incident  to 
his  duties  he  did  not  assume  the  hazards,  and  "defendant  is 
liable  for  damages  resulting  therefrom."  Passing  by  the 
question  whether  the  proofs  justified  the  first  part  of  the 
instruction,  it  is  not  the  law  that  the  employer  is  neces- 
sarily liable  to  the  employe  for  all  dangers  resulting  from 
risks  not  assumed  by  the  latter.  To  authorize  a  recovery 
it  must  further  be  found  that  the  employe  has  exercised 
due  care  for  his  own  safety,  and  that  the  master  has  been 
negligent  as  charged.  If  Millane  did  not  exercise  due  care 
there  could  be  no  recovery,  even  if  his  death  was  not  caused 
by  an  assumed  risk.  If  the  falling  of  the  elevator  was  a 
mere  accident,  and  not  attributable  to  any  negligence  of 
defendant,  there  could  be  no  recovery.  Plaintiffs  third 
instruction  (as  also  the  fifth)  authorized  the  jury,  if  they 
found  for  plaintiff,  to  assess  the  damages  "  at  whatever  sum 
you  find  from  the  evidence  plaintiff  is  entitled  to  receive." 
This  is  improper  for  reasons  stated  in  our  opinion  in 
La  Porte  v.  Wallace  (ante,  page  517),  as  compensation  is 
the  measure  of  damages,  and  this  permits  punitive  dam- 
ages. The  third  instruction  also  repeated  the  error  in 
the  first  about  the  master  furnishing  the  servant  a  rea- 
sonably safe  place  in  which  to  work.  Both  assumed  the 
space  in  the  elevator  shaft  under  the  elevator  was  a  place 
furnished  by  the  master  in  which  deceased  was  to  work. 
Plaintiff's  fourth  instruction  authorized  a  verdict  for  plaintiff 
without  proof  deceased  was  exercising  ordinary  care.  In 
view  of  the  grave  doubt  arising  from  the  evidence  whether 
deceased  was  not  guilty  of  such  contributory  negligence  as 
precludes  a  recovery,  these  errors  require  a  reversal. 

Many  of  defendant's  instructions  invaded  the  province  of 
the  jury,  and  were  otherwise  incorrect,  and  might  have 
required  a  reversal  if  defendant  had  succeeded  below.    We 
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refer  to  this  merely  to  invite  greater  caution  in  the  prepa- 
ration of  the  instructions  at  the  next  trial. 

It  is  assigned  for  error  that  the  court  denied  defendant's 
motion  to  strike  out  various  clauses  of  the  fourth  count  of 
the  declaration.  The  proper  mode  of  questioning  the  suffi- 
ciency of  a  pleading  at  law  is  by  demurrer.  (Consolidated 
Coal  Co.  v.  Peers,  166  111.  36lf  Bemis  v.  Horner,  145  111. 
567.)  If  the  count  or  plea  is  good,  but  contains  surplusage, 
the  usual  course  is  merely  to  disregard  and  reject  from  con- 
sideration the  superfluous  matter.  (Lusk  v.  Cook,  Breese, 
84;  Higgins  v.  Halligan,  46  111.  173.)  Still  such  allegations 
may  be  stricken  out  on  motion.  (Burnap  v.  "Wight,  14  111. 
301.)  But  this  should  only  be  done  where  the  matter  is  scan- 
dalous and  imjwrtinent,  or  is  clearly  surplusage.  (Heard's 
Civil  Pleading,  309.)  So  far  as  the  clauses  in  question  were 
descriptive  of  the  condition  of  the  elevator  shaft  or  of 
deceased's  lack  of  knowledge  or  capacity,  the  action  of  the 
court  was  plainly  correct.  If  the  fourth  count  alleged 
defendant's  duty  too  strongly,  that  was  but  the  conclusion 
of  the  pleader,  and  so  far  as  incorrect  could  be  disregarded 
at  the  trial.  Besides,  defendant  afterward  filed  the  general 
issue,  thereby  admitting  the  legal  sufficiency  of  the  fourth 
count  and  waiving  its  motion  as  completely  as  such  plea 
would  waive  a  prior  demurrer.  The  judgment  is  reversed 
and  the  cause  remanded. 
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Frank  Lindley  and  The  Danville  Gas,  Electric  Light  & 
St.  By.  Co.  v.  Charles  L.  English,  Trustee. 


1.  Masters  in  Chancery— Findings,  When  Conclusive.— When  a 
cause  is  referred  to  a  master  in  chancery  and  he  sees  and  hears  the  wit- 
nesses testifying  before  him,  he  is  better  qualified  to  judge  of  their 
credibility  where  their  statements  are  conflicting  than  others  who  do 
not  see  and  hear  them,  and  the  same  effect  must  be  given  to  his  findings 
as  to  the  verdict  of  a  jury  in  the  trial  of  issues  at  law. 

2.  Burden  of  Proof— Notice  of  an  Unrecorded  Mortgage,— The  bur- 
den of  proving  that  a  party  had  knowledge  of  the  existence  of  an  unre- 
corded mortgage  is  upon  the  party  asserting  such  knowledge. 

3.  Same— Grantees  of  Innocent  Purchasers,  Protected. — A  purchaser 
of  land  from  a  prior  bona  fide  holder  who  acquired  the  title,  as  shown  by 
the  records,  for  a  valuable  consideration,  without  notice  of  any  outstand- 
ing equity,  will  be  protected,  although  he  had  notice  of  such  equity. 

Bill  to  Set  Aside  a  Convey  a  nee.— Appeal  from  the  Circuit  Court  of 
Vermilion  County;  the  Hon.  Frank  Dunn,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1899.  Reversed  and  remanded  with 
directions.    Opinion  filed  June  12,  1900. 

H.  J.  Hamlin,  attorney  for  appellant  Lindley. 

H.  M.  Steely,  attorney  for  appellant  Street  Ry.  Co. 

Where  the  title  purchased  is  clear  and  good,  as  appears 
from  the  record,  mere  suspicions  that  the  purchaser  may 
have  notice   of  some  outstanding  unrecorded  equity  will 
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not  warrant  a  court  in  defeating  such  title  of  record.  Good 
faith,  honesty  and  fair  dealing  is  presumed  until  the  con- 
trary appears.  Slattery  v.  Rafferty,  93  111.  283;  Pittman 
v.  Sofley,  64  111.  155;  Shinn  v.  Shinn,  91  111.  486;  Pratt  v. 
Pratt  et  al.,  96  111.  199. 

To  take  the  case  out  of  the  Registry  Acts,  so  as  to  de- 
feat the  title  of  a  subsequent  purchaser,  who  first  places  his 
deed  on  record,  on  the  ground  that  he  had  actual  notice  of 
an  unrecorded  deed,  the  proof  must  be  clear  and  positive, 
so  as  to  leave  no  reasonable  doubt  that  the  taking  of  the 
second  deed  was  an  act  of  bad  faith  toward  the  first  pur- 
chaser. Rogers  v.  Wiley,  14  111.  65;  O'Neal  v.  Boone,  82 
111.  589. 

During  the  lifetime  of  the  grantor  in  an  unrecorded 
deed,  the  apparent  title  is  in  him;  and  he  who  purchases  in 
good  faith  that  apparent  title,  it  is  conceded  on  all  hands, 
is  protected  by  the  statute.  Kennedy  v.  Northup,  15  111. 
148. 

Where  property  comes  into  the  hands  of  one  having  no 
notice  of  prior  equities,  he  obtains  a  complete  jus  dispo- 
nendi,  and  his  want  of  notice  is  a  protection  to  all  subse- 
quent grantees,  though  they  may  have  notice.  16  Am.  and 
Eng.  Encly.  of  Law,  p.  841  (and  authorities  cited). 

One  with  notice  acquires  good  title  from  one  without 
notice,  and  he  is  entitled  to  the  same  protection  as  his 
vendor.  Peck  v.  Arehart,  95  111.  117;  Burton  v.  Perry,  146 
111.  119. 

The  rule  of  law  is  equally  well  settled  that  a  bona  fide 
purchaser  from  a  fraudulent  grantee,  or  one  who  has  notice, 
will  be  protected;  Kranert  v.  Simon,  65  111.  344;  Brown  v. 
Welch,  18  111.  346;  Matson  v.  Alley,  141  111.  284. 

Lawrence  &  Lawrence  and  Kimbrough  &  Meeks,  attor- 
neys for  appellee. 

The  mere  omission  to  record  a  mortgage,  though  caused 
by  request  of  mortgagor,  does  not  make  the  mortgage 
fraudulent  as  to  subsequent  creditors  and  purchasers.  Haas 
v.  Sternbach,  156  IU.  44:  Field  v.  Ridgely,  116  111.  424. 
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A  cunningly  devised  fraud  may,  by  reason  of  the  very 
excess  of  cunning,  betray  its  character;  the  making  a  third 
party  a  mere  go  between  to  purge  the  transaction  of  fraud, 
is  the  evidence  itself  of  the  fraud.  Boies  v.  Henry,  32  111. 
130. 

Lord  Hardwicke  has  classified  fraud  (1)  actual,  as  evi- 
denced by  plain  facts;  (2)  apparent,  from  the  intrinsic 
nature  and  subject  of  the  bargain  itself,  being  such  as  no 
man  in  his  sober  senses  would  make,  or  one  which  no  hon- 
est man  would  accept;  (3)  presumed,  from  the  circumstances 
and  condition  of  the  parties;  (4)  inferred,  from  the  nature 
and  circumstances  of  the  transaction  being  an  imposition 
on  other  persons  not  parties  to  the  fraudulent  agreement 
Townsend  v.  Lowfield,  1  Ves.  Sr.  35. 

One  who  procures  the  property  to  be  conveyed  to  an 
innocent  purchaser,  and  then  becomes  a  purchaser  from 
such  innocent  purchaser,  can  not  thereby  purge  the  trans- 
action of  the  original  fraud.  Church  v.  Church,  25  Pa.  St. 
278;  Bovey  v.  Smith,  1  Vera.  60;  Hugh  v.  Dickinson  (Mich.), 
24  N.  W.  Eep.  812;  McKibbin  v.  Martin,  64  Pa.  St.  352; 
Alabama  Ins.  Co.  v.  Pettway,  24  Ala.  544;  Eaine  v.  Weie- 
ley,  22  Pa.  St.  179;  Burt  v.  Timmons,  2  S.  E.  Kep.  7S6; 
Ecker  v.  McAllister,  45  Md.  309;  Chance  v.  McWhorter,  26 
Ga.  315. 

When  the  purchaser  of  land  acts  fraudulently  in  making 
the  purchase,  the  fact  that  the  agent  through  whom  the 
purchase  is  made  acts  bona  Jide  will  not  protect  the  transac- 
tion. Dolus  circuity,  non  purgature.  Beard  v.  Campbell, 
2  A.  K.  Marsh.  125;  s.  c,  12  Am.  Dec.  362;  Johnson  v.  Gib- 
son, 116  111.  297;  2  Pomeroy's  Eq.,  Sec.  754;  Schroeder  v. 
Walsh,  120  111.  403;  Troy  City  Bank  v.  Wilcox,  24  Wis. 
671;  Clark  v.  McNeal,  114  N.  Y.  295;  Brown  v.  Cody,  115 
Ind.  483. 

Withholding  a  conveyance  or  mortgage  from  record  does 
not  operate  to  defeat  or  postpone  it  as  against  a  purchaser 
or  creditor  with  notice.  Field  v.  Kidgely,  116  111.  424; 
Haas  v.  Stern  bach,  156  111.  44;  Paper  Co.  v.  Lithographing 
Co.,  35  111.  App.  500;  Williams  v.  Tatnall,  29  111.  553;  Ca- 
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been  v.  Breckenridge,  48  111.  93;  McConnel  v.  Reed,  4  Scam. 
117. 

Mb.  Presiding  Justice  Weight  delivered  the  opinion  of 
the  court. 

Appellee  filed  his  bill  in  equity  to  set  aside  conveyances 
and  to  subject  the  property  so  conveyed  to  a  mortgage  held 
by  him  upon  the  same  property.  The  cause  having  been 
referred  to  the  master  to  take  the  evidence  and  report  his 
conclusions,  and  the  master  having  reported  adversely  to 
the  maintenance  of  the  bill,  and  appellee  having  excepted 
thereto,  the  court,  upon  the  final  hearing,  sustained  the 
exceptions,  reversed  the  findings  of  the  master  and  gave 
its  decree  in  accordance  with  the  prayer  of  the  bill,  from 
which  appellants  prosecute  this  appeal,  and  have  assigned 
and  argued  numerous  alleged  errors,  by  which  they  seek  to 
effect  a  reversal  of  such  decree.  The  record,  abstracts, 
briefs  and  arguments  are  voluminous,  and  the  conclusion 
we  have  reached  in  the  case  will  render  it  unnecessary  to 
extend  this  opinion  to  all  of  the  questions  presented  by  the 
briefs  and  arguments  of  counsel. 

For  the  purposes  of  this  opinion,  a  sufficient  statement  is 
that  Henry  Brand  owned  the  City  Electric  Light  and  Power 
Plant,  the  property  in  question,  in  Danville,  Illinois,  and, 
being  indebted  to  the  First  National  Bank  of  that  city  for 
$16,000,  to  secure  such  indebtedness,  executed  and  deliv- 
ered to  appellee,  as  trustee,  August  8,  1895;  his  notes  and 
mortgage  upon  the  plant,  which  BrandT  requested  to  be 
withheld  from  record  for  a  day  or  two,  or  until  he  could 
adjust  certain  other  debts,  appellee  making  no  definite 
agreement  concerning  this,  but  he  in  fact  did  withhold  the 
mortgage  from  record  until  August  10, 1895,  at  5:45  o'clock 
p.  m.  In  the  meantime,  August  9,  1895,  Brand  sold  and 
conveyed  the  same  property  to  appellant,  Frank  Lindiey, 
for  $12,500,  subject  to  a  mortgage  of  $3,000,  and  on  the 
same  day,  at  seven  o'clock  p.  m.,  the  deed  was  filed  for  rec- 
ord. Subsequently,  August  31,  1895,  appellant  Lindiey 
conveyed  the  property  to  appellant,  The  Danville  Gas,  Elec- 
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trie  Light  and  Street  Railway  Company,  for  $13,000,  which 
deed  was  filed  for  record  September  2,  1895.  The  bill  avers 
that  the  sale  and  conveyance  from  Brand  to  Lindley  was  in 
fact  for  the  use  of  The  Danville  Gas,  Electric  Light  and 
Street  Railway  Company,  the  purchase  price  being  furnished 
by  the  latter  or  some  of  its  officers,  and  that  Lindley  was 
merely  an  agent  of  the  corporation  to  receive  such  convey- 
ance; that  both  appellants  had  previous  notice  and  knowl- 
edge of  appellee's  mortgage,  and  that  they  conspired  to 
induce  Brand  to  sell  for  the  purpose  of  defrauding  appellee. 
Answers  were  filed,  denying  the  above  recited  averments 
of  the  bill,  and  appellee  was  thereby  burdened  with  the 
proof  of  them  by  the  weight  of  the  evidence,  and  this,  we 
think,  formed  the  controlling  issue  of  fact,  the  determina- 
tion of  which  will  be  decisive  of  the  case. 

The  master  saw  and  heard  the  witnesses  who  testified 
before  him,  and  in  view  of  their  conflicting  statements  was 
thereby  better  qualified  than  others  who  did  not  see  and 
hear  them,  to  judge  of  their  credibility,  and  in  such  cases 
it  is  a  familiar  rule  that  the  same  effect  shall  be  given  to 
the  finding  of  the  master  as  to  the  verdict  of  a  jury  in  the 
trial  of  issues  at  law.  If  this  rule  is  to  be  applied  to  the 
findings  of  the  master  herein,  as  it  should  be,  we  are  unable 
to  discover  from  the  evidence  in  the  case  any  sufficient  rea- 
son to  reverse  his  findings.  Indeed,  upon  the  evidence  of 
the  various  witnesses  upon  these  vital  points,  as  it  appears 
in  the  record,  and  by  attributing  to  each  witness  equal 
credit,  as  we  must  do  unless  there  appears  some  fact  or  cir- 
cumstance to  impeach  one  or  more,  or  to  cast  discredit 
upon  his  testimony,  we  are  unable  to  determine  upon  what 
principle  of  equal  justice  it  can  be  said  the  complainant  had 
proved  by  the  weight  of  the  evidence  the  material  aver- 
ments of  his  bill,  but  upon  an  examination  it  seems  to  us 
the  preponderance  is  upon  the  side  of  the  defendants;  and 
as  much  as  we  dislike  to  disagree  with  the  learned  chan- 
cellor who  heard  the  case  in  the  trial  court,  we  feel  com- 
pelled to  say  that  upon  these  important  and  material 
averments  of  the  bill,  the  decree  is  not  supported  by  the 
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evidence.  We  do  not  feel  inclined  to  enter  into  a  particu- 
lar discussion  of  the  weight  and  credit  to  be  given  each 
witness,  because  we  deem  it  unnecessary,  as  no  good  pur- 
pose would  be  subserved  thereby;  but  in  the  conclusion  we 
have  reached  upon  this  point,  aside  from  the  weight  that 
should  be  given  to  the  master's  findings,  we  have  in  weigh- 
ing the  evidence  endeavored  to  give  each  witness  equal 
credit,  and  by  that  test  the  point  in  judgment  is  determined 
against  the  contention  of  appellees. 

It  is  insisted  that  appellant  Lindley,  if  not  the  mere 
agent  of  the  appellant  corporation,  had  notice  of  the  exist- 
ence of  the  unrecorded  mortgage  to  appellee,  and  for  such 
reason  is  not  an  innocent  purchaser.  The  burden  of  prov- 
ing this  fact  was  upon  appellee,  and  we  are  compelled  to 
say  that  we  have  been  unable  to  discover  any  evidence 
fairly  tending  to  prove  such  fact.  The  mortgage  was  with- 
held from  the  records,  whether  by  agreement  with  Brand 
or  by  inadvertence  is  not  important,  for  the  effect  upon 
Lindley  is  the  same.  He  did  all  that  an  ordinary  person 
designing  to  purchase  property  is  required — he  examined 
the  records  and  inquired  also  of  Brand,  and  was  informed 
by  each  there  were  no  other  liens  against  the  property  but 
the  one  to  which  the  purchase  was  subject,  after  which, 
having  obtained  knowledge  from  the  source  provided  by 
law,  and  having  no  other  information,  he  paid  a  fair  and 
adequate  price  for  the  property,  accepted  a  conveyance  of 
the  same,  and  placed  it  upon  the  record.  To  hold  under 
this  evidence  that  Lindley  was  not  an  innocent  purchaser, 
would  in  effect,  as  we  said  in  Vause  v.  Templeton,  87  111. 
App.  455,  be  to  set  aside  the  objects  of  the  recording  law 
and  make  it  an  instrument  to  mislead  instead  of  protection. 

It  is  also  insisted  in  support  of  the  decree  that  because 
one  or  two  of  the  directors  and  officers  of  appellant  corpo- 
ration had  knowledge,  as  was  the  fact,  of  the  prior  mort- 
gage of  appellee  before  the  sale  and  conveyance  from  Brand 
to  Lindley,  the  appellant  corporation  was  for  such  reason 
not  an  innocent  purchaser,  and  took  the  property  from 
Lindley  subject  to  such  incumbrance.     Waiving  the  ques- 
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tion  whether  notice  to  one  or  more  of  the  officers  and 
directors  of  the  corporation  would  be  notice  to  the  corpora- 
tion itself,  which  we  think  does  not  necessarily  arise  in  the 
case,  and  we  therefore  express  no  opinion  concerning  it, 
we  are  of  the  opinion  that  Lindley,  being  an  innocent  pur- 
chaser of  the  property,  as  he  was,  was  vested  not  only  with 
the  title,  but  the  dominion  and  power  incident  to  owner- 
ship of  disposing  of  it  to  whosoever  would  buy,  and  in- 
vesting such  purchaser  with  the  same  title  and  interest 
possessed  by  himself.  In  Peck  v.  Arehart,  95  HI.  117,  it 
was  said  that  the  principle  is  too  familiar  to  need  the  cita- 
tion of  authorities,  that  a  purchaser  with  notice  may  get  a 
good  title  from  a  bona  fide  purchaser  without  notice  of  prior 
equities,  and  this  was  repeated  in  Burton  v.  Perry,  146  111. 
119. 

Counsel  for  appellants  have  made  other  points  and  argued 
them,  but  as  we  deem  they  do  not  affect  the  merits  of  the 
case,  we  think  what  we  have  already  said  supersedes  the 
necessity  of  further  considering  such  points. 

For  the  reasons  stated  the  decree  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded,  with  directions  to 
that  court  to  dismiss  the  bill  for  want  of  equity. 

Keversed  and  remanded. 


H.  D.  Daugherty  and  Celinda  Martin,  Adm%  etc.,  v. 
Martin  Heckard  et  al.,  Copartners. 

1.  Parol  Evidence— To  Show  Who  are  Parties  to  a  Written  Con- 
tract.— Parol  evidence  is  admissible  in  this  State  to  show  who  are  bound 
by  a  written  contract. 

Assumpsit,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Fulton  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1899.  Affirmed.  Opinion 
filed  June  12,  1900. 

H.  W.  Masters  and  Luoien  Gray,  attorneys  for  appel- 
lants. 
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Chiperfield,  Grant  &  Chiperfield,  attorneys  for  ap- 
pellees. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellees  sued  appellants,  H.  D.  Daugherty  and  Charles 
H.  Martin,  as  partners,  doing  business  under  the  firm  name 
of  H.  D.  Daugherty,  for  the  value  of  paving  bricks  alleged  to 
have  been  sold  to  them.  The  bricks  were  furnished  under 
the  terras  of  a  written  contract,  in  .which  the  price  was  stipu- 
lated at  seventy-one  cents  per  square  yard,  and  agreed  to  be 
paid  within  sixty  days  after  bonds  for  the  payment  of  the 
contract  with  the  city  of  Canton  should  be  delivered.  The 
written  contract  was  dated  July  28,  1896,  and  signed  by 
H.  D.  Daugherty  and  appellees.  To  the  declaration  the 
defendants  pleaded  the  general  issue  and  also  denied  joint 
liability,  verified  by  affidavit.  Defendant  Martin  also 
pleaded  separately,  verified  by  affidavit,  denying  the  execu- 
tion of  the  instrument  sued  on,  as  well  as  the  statute  of 
frauds,  to  the  effect  that  the  premises  alleged  against  him 
were  to  answer  for  the  debt  of  another,  and  were  not  in 
writing  signed  by  him.  An  additional  plea,  to  which  the 
court  sustained  a  demurrer,  was  to  the  effect  that  under  the 
contract,  payment  for  the  brick  was  to  be  made  sixty  days 
after  bonds  of  the  city  were  delivered  to  defendants,  and 
the  city  was  not,  nor  is,  able  to  deliver  valid,  merchantable 
bonds  for  brick,  and  none  such  had  been  delivered.  Repli- 
cation to  the  special  pleas,  and  subsequent  pleading  inter- 
posed by  which  issues  were  formed,  and  a  trial  by  jury 
resulted  in  a  verdict  and  judgment  against  appellants  for 
§9,113.72,  to  reverse  which  they  prosecute  this  appeal,  the 
errors  relied  upon  being  the  sustaining  of  the  demurrer  to 
the  additional  plea,  and  to  the  second  rebutter  to  third 
rejoinder,  the  rebutter  being  in  substance  the  same  matter 
set  up  in  the  additional  plea;  the  admission  of  improper  evi- 
dence and  the  rejection  of  proper  evidence,  and  the  court 
misdirected  the  jury  and  refused  proper  instructions. 

We  think  the  court  did  not  err  in  sustaining  the  demurrers 
Vou  lxxxix  » 
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to  the  additional  plea  and  the  rebutter.  The  bonds  described 
in  the  pleadings  were  variant  from  the  bonds  called  for  by 
the  contract.  The  contract  provided  for  the  delivery  of  tbe 
bonds  of  the  city,  while  the  bonds  described  in  the  plea  as 
not  having  been  delivered  were  valid,  merchantable  bonds, 
a  quality  not  mentioned  in  the  contract,  and  for  which 
appellees  were  in  no  way  responsible,  thus  tendering  an  im- 
material issue. 

It  is  next  complained  that  the  court  erred  in  the  admission 
of  parol  evidence  to  show  that  Martin  was  a  party  to  the 
written  contract,  he  not  having  been  referred  to  or  men- 
tioned therein;  that  in  effect  this  was  merely  an  evasion 
of  the  rule  that  the  terms  of  a  valid  written  contract  can 
not  be  contradicted  or  varied  by  parol. 

We  said  in  Haywood  Brothers  and  Wakefield  Co.  v. 
Andrews,  89  111.  A  pp.  195,  that  this  would  not  violate  the 
rule,  but  would  show  merely  who  are  bound  by  the  contract, 
and  that  such  evidence  was  admissible,  was  in  this  State 
familiar  law,  and  cited  Baker  v.  Garvey,  83  III.  184,  in 
support  of  the  point.  The  court,  therefore,  in  this  respect, 
did  not  err. 

We  have  examined  the  other  numerous  complaints 
respecting  the  admission  and  rejection  of  evidence,  and  do 
not  find  any  prejudicial  or  reversible  error  regarding  such 
matters. 

The  instructions  of  the  court  as  a  whole  gave  the  jury  the 
principles  of  the  law  applicable  to  the  issues  being  tried  as 
fairly  and  completely  as  the  rights  of  appellant  demanded, 
and  all  that  was  proper  in  the  refused  instructions  was  con- 
tained in  such  as  were  given  by  the  court,  and  in  those 
respects  there  is  no  just  ground  upon  which  the  verdict 
could  be  disturbed.  The  evidence  upon  material  points  was 
conflicting,  and  it  was  for  the  jury  to  reconcile  it  and  ascer- 
tain the  truth,  and  upon  examination  we  feel  compelled  to 
accept  the  verdict,  with  the  approval  of  the  trial  judge,  who 
saw  and  heard  the  witnesses,  as  decisive  of  the  facts. 

Finding  no  error  in,  the  record  and  proceedings  of  the 
Circuit  Court  its  judgment  will  be  affirmed. 
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John  H.  Gernand  v.  Schmitt  &  Heinly. 

1.  Statute  op  Frauds— Promise  Not  to  be  Performed  Within  One 
Year. — Promises  not  to  be  performed  within  one  year  must  be  in  writ- 
ing before  the  defendant  can  be  charged  in  an  action  at  law  with  dam- 
ages for  not  performing  so  much  thereof  as  remains  unexecuted. 

Assumpsit,  for  rent.  Appeal  from  the  Circuit  Court  of  Vermilion 
County;  the  Hon.  Ferdinand  Bookwalter,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1«99.  Affirmed.  Opinion  filed 
June  12,  1900. 

Salmans  &  Draper  and  Kimbrough  &  Mkeks,  attorneys 
for  appellant. 

Geo.  T.  Buckingham,  attorney  for  appellees. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  conrt. 

On  May  5,  1899,  the  appellant,  John  H.  Gernand,  sued 
appellees,  Schmitt  &  Heinly,  (a  partnership  composed  of 
Herman  Schmitt  and  Anderson  W.  Heinly)  in  the  Circuit 
Court  of  Vermilion  County,  in  an  action  of  assumpsit  to 
recover  rent  from  December  21, 1897,  to  September  1,  189S, 
upon  two  certain  buildings  of  appellant,  known  as  lot  1, 
North  Vermilion  street,  and  situated  in  Danville,  111.,  which, 
it  is  alleged,  appellees  agreed  to  pay  to  appellant. 

The  declaration  as  amended,  in  substance  states  that 
Hermann  Schmitt,  one  of  the  appellees,  and  one  Harry 
Meis,  as  partners,  under  the  name  of  Schmitt  &  Meis,  by 
two  written  leases  executed  by  them  and  appellant,  rented 
of  him  the  premises  in  question  for  the  term  of  five  years, 
beginning  September  1,  1893,  at  $300  per  month,  rent  pay- 
able monthly  during  the  term.  That  Schmitt  &  Meis 
occupied  the  premises  and  paid  appellant  the  rent  as  pro- 
vided in  the  leases  until  January  10,  1894,  when  Harry 
Meis  sold  his  share  in  the  property  of  the  firm  of  Schmitt 
&  Meis  to  Anderson  W.  Heinly,  the  other  appellee  herein, 
which  sale  included  the  interest  of  Meis  in  the  premises 
which  he  acquired  under  the  leases.  That  at  this  latter 
date  a  partnership  was  formed  between  Hermann  Schmitt 
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and  one  Anderson  W.  Heinly,  the  other  appellee,  under  the 
name  of  Schmitt  &  Heinly,  they  at  the  time  agreeing  with 
Meis  (and  also  with  appellant),  that  Schmitt  &  Heinly 
would  occupy  the  premises  in  question  from  that  date  until 
September  1,  1898,  as  the  tenants  of  appellant  under  the 
terms  of  the  lease  aforesaid.  That  appellees  did  occupy 
said  premises  from  January  10,  1894,  until  December  21, 
1897,  paying  appellant  the  rent  as  fixed  in  the  leases  up  to 
the  latter  date,  at  which  time  appellees,  without  notice  to 
appellant,  abandoned  possession  of  the  premises,  and  since 
that  time  have  failed  and  refused  to  pay  appellant  the  rent 
therefor,  from  December  21,  1897,  to  September  1,  1S9S, 
although  liable  therefor,  by  reason  of  which  appellant  has 
been  damaged  in  the  sum  of  $3,000  for  which  he  sues,  etc. 

To  the  declaration  as  amended,  appellees*  among  other 
pleas,  interposed  their  second  and  third  pleas.  In  the 
second  plea  they  set  up  that  the  promise  for  which  appel- 
lant sued  them,  as  set  forth  in  the  declaration  as  amended, 
was  not  to  be  performed  within  one  year  after  it  was  made, 
and  was  not  in  writing,  for  which  reason  they  rely  upon 
the  statute  of  frauds  as  a  bar  to  appellant's  action  thereon. 
Concluding  with  an  offer  to  verify  and  praying  judgment, 
etc. 

In  the  third  plea  they  set  up  that  the  promise  and  under- 
taking for  which  appellant  sued  them,  as  set  forth  in  the 
declaration  as  amended,  was  of  and  concerning  a  contract 
for  the  sale  of  lands,  tenements,  and  hereditaments  for  a 
longer  term  than  one  year,  and  was  not  in  writing,  for 
which  reason  they  rely  upon  the  statute  of  frauds  as  a  bar 
to  appellant's  action  thereon.  Concluding  with  an  offer  to 
verify  and  pray  judgment,  etc. 

As  a  replication  to  appellees'  second  plea  appellant  set 
up  that  the  promise  of  appellees  mentioned  in  the  declara- 
tion as  amended,  and  upon  which  suit  was  brought,  "  grew 
out  of  the  aforementioned  leasing  of  the  real  estate  of 
plaintiff  by  defendants,  which  said  leasing,  by  virtue  of  the 
holding  over  mentioned  in  the  declaration,  became  and  was 
a  tenancy  from  year  to  year  with  rents  payable  monthly  in 
installments  of  $300  per  month  and  the  balance  of  rent 
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unpaid  by  the  defendants  to  the  plaintiff  was  the  rent 
accruing  from,  to  wit,  December  21,  1897,  to  September  1, 
1898,  being,  to  wit,  the  last  eight  months  of  the  last  year 
of  said  tenancy  from  year  to  year,  and  was  not  a  promise 
which  was  not  to  be  performed  within  one  year  from  the 
time  of  making  thereof."     Concluding  to  the  country,  etc. 

As  a  replication  to  appellees'  third  plea,  appellant  set  up 
"  that  the  promises  and  undertakings  and  each  and  every 
one  of  the  same  in  the  said  plea  mentioned  and  upon  which 
this  suit  was  brought,  grew  out  of  the  aforementioned  leas- 
ing of  the  real  estate  of  the  plaintiff  by  the  defendants, 
which  said  leasing  by  virtue  of  the  holding  over  in  the 
plaintiff's  declaration  mentioned  became  and  was  a  tenancy 
from  year  to  year,  with  rents  payable  monthly  in  install- 
ments of  $300  per  month  for  each  and  every  year,  com- 
mencing on  the  first  day  of  September  and  ending  on  the 
first  day  of  September  of  the  following  year,  and  that  the 
balance  of  the  rents  unpaid  by  the  defendant  to  the  plaint- 
iff is  the  rent  accruing  from,  to  wit,  the  twenty-first  day  of 
September,  1898,  being,  to  wit,  the  last  eight  months  of  the 
last  year  of  said  tenancy  from  year  to  year,  and  was  not 
a  promise  of  and  concerning  a  contract  for  the  sale  of 
lands,  tenements  and  hereditaments  or  any  interest  in  and 
concerning  the  same  for  a  longer  term  than  one  year,  as  by 
the  said  plea  by  the  defendants  thirdly  above  pleaded  is 
alleged;  and  this  the  plaintiff  prays  may  be  inquired  of  by 
the  country,"  etc. 

Appellees  demurred  to  those  replications  which  the  court 
sustained,  and  appellant  abiding  by  the  replications,  judg- 
ment was  rendered  for  appellees  in  bar  of  the  action,  to 
reverse. which  appellant  prosecutes  this  appeal,  and  urges 
as  a  ground  therefor,  among  others,  that  the  court  erred  in 
sustaining  the  demurrer  to  the  replications  to  the  second 
and  third  pleas,  and  in  rendering  judgment  for  appellees 
in  bar  of  the  action. 

We  have  given  the  facts  contained  in  such  of  the  plead- 
ings of  the  parties  to  this  uase,  in  the  above  statement,  as, 
in  our  opinion,  warranted  the  Circuit  Court  in  rendering  the 
judgment  appealed  from. 
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Appellant  by  his  declaration  avers  that  appellees,  on  Jan- 
uary 10, 1894,  expressly  agreed  with  appellant  to  take  pos- 
session of  the  premises  in  question  on  that  date,  as  his  ten- 
ants, to  retain  same  and  pay  him  as  rent  therefor  $300  per 
month  until  September  1,  189S,  being  a  period  of  four 
years,  seven  months  and  twenty  days;  and  being  also  an 
agreement  for  the  sale  of  lands  for  a  term  longer  than  one 
year.  The  declaration  further  avers  that  appellees  did  go 
into  possession  of  the  premises  on  January  10,  1894,  and 
remained  in  such  possession  until  December  21, 1897,  pay- 
ing appellant  as  rent  for  that  time,  the  $300  each  month  as 
provided  in  the  agreement;  and  it  also  avers  that  on  the 
latter  date  appellees,  without  notice  to  appellant,  abandoned 
possession  of  the  premises  and  refused  to  pay  rent  therefor 
from  that  time  until  September  1, 1898,  as  they  had  agreed. 

The  breach  of  the  agreement  for  which  damages  are 
sought  to  be  recovered  is  the  failure  to  pay  the  stipulated 
rent  of  $300  per  month  from  December  21,  1897,  to  Sep- 
tember 1,  1898. 

Clearly  we  think  the  agreement  which  is  the  basis  of 
this  action  as  shown  by  the  declaration  as  amended  was  one 
required  by  our  statute  of  frauds  to  be  in  writing  before 
appellees  could  be  charged  in  an  action  at  law  with  dam- 
ages for  not  performing  so  much  thereof  as  remained  unex- 
ecuted. See  Chicago  Attachment  Co.  v.  Davis,  142111. 171; 
Warner  v.  Hale,  65  111.  395;  Creighton  v.  Sanders,  89  111. 
543;  Marr  v.  Ray,  151  111.  340;  Leavitt  v.  Stern,  159  111.  533, 
and  cases  cited. 

Appellees,  by  their  second  and  third  pleas  set  up  that  the 
promise  and  agreement  of  appellees  to  appellant  mentioned 
in  the  declaration,  was  not  in  writing,  for  which  reason  they 
invoked  and  relied  upon  the  statute  of  frauds  as  a  bar  to 
the  action. 

To  these  pleas  appellant,  by  way  of  replication  to  each, 
denied  that  the  contract  of  appellees  with  appellant,  sued 
upon  in  the  declaration,  was  a  promise  not  to  be  performed 
by  appellees  within  one  year  after  it  was  made,  nor  was  it 
an  agreement  for  the  sale  of  lands  for  a  term  more  than  one 
year,  as  appellees  by  those  pleas  had  averred  it  was,  but 
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utterly  failed  to  set  up  any  facts  that  met  the  averment  in 
the  pleas  that  such  promise  was  not  in  writing. 

To  these  replications  appellees  demurred  both  generally 
and  specially,  and  the  court  very  properly  sustained  the 
demurrer,  because  the  declaration  stated  the  terms  of  the 
promise,  agreement,  or  undertaking  sued  upon,  and  from  it 
the  court  was  required  to  determine  that  it  was  such  as  the 
statute  of  frauds  required  to  be  in  writing.  The  pleas  said 
it  was  not  in  writing,  and  that  material  fact  the  replication 
utterly  failed  to  meet. 

Counsel  for  appellant  contend,  however,  that  under  the 
facts  stated  in  the  declaration,  appellees  are  shown  to  be 
tenants  of  appellant  from  year  to  year,  for  which  reason 
the  second  and  third  pleas  presented  no  facts  that  ought  to 
bar  the  action. 

A  complete  answer  to  that  contention,  we  think,  is  that 
the  declaration  itself  states  that  appellees  went  into  posses- 
sion of  the  premises  and  held  the  same  while  in  such  posses- 
sion, under  a  special  agreement  which  the  declaration  sets 
out,  and  by  which  it  appears  that  appellees  were  not  ten- 
ants from  year  to  year. 

Appellant  having  abided  by  his  replications  which  do 
not  answer  the  second  and  third  pleas,  which  present  a 
complete  defense  to  the  whole  declaration,  the  court 
properly  rendered  judgment  for  appellees  in  bar  of  the 
action  upon  those  unanswered  pleas,  and  we  must  affirm  it. 


Azariah  England  y.  Mary  E.  Cox  et  al. 

1.  Punitive  Damages — Intentional  Violation  of  Law  Equivalent  to 
Willfulness.— Where  a  saloon-keeper  sells  intoxicating  liquor  to  a  person 
known  to  him  to  be  an  habitual  drunkard,  or  known  to  be  already 
intoxicated,  it  is  presumed  that  he  intended  to  violate  the  law  and  the 
selling  is  willful. 

2.  Damages—  When  $5,000  is  Not  Excessive.— Where  the  deceased, 
aside  from  occasional  sprees  of  intoxication,  was  an  ordinarily  prosperous 
and  industrious  farmer,  and  provided  his  family  with  all  the  necessaries 
and  many  of  the  luxuries  of  life  in  the  means  of  support  supplied  by 
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him,  and  was  about  thirty-five  years  old,  earning  from  $1,000  to  $1,500 
per  year,  almost  entirely  devoted  to  the  support  of  plaintiffs,  $5,000  is 
not  excessive,  considering  the  prospects  of  life  at  such  an  age. 

3.  Saloon-keeper— Remedy  by  Any  One  Who  May  be  Injured  by  Any 
Intoxicated  Person,—  The  statutes  give  a  distinct  remedy  against  the 
seller  to  any  one  who  may  be  injured  by  any  intoxicated  person,  either 
in  his  person  or  property  or  means  of  support 

Action  in  Case,  under  section  0  of  the  dram-shop  act.  Appeal  from 
the  Circuit  Court  of  Mason  County;  the  Hon.  Thomas  N.  Meeuan, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1899. 
Affirmed.    Opinion  filed  June  12,  1900. 

I.  E.  Brown,  H.  W.  Masters  and  S.  A.  Murdock,  attor- 
neys for  appellant. 

A.  T.  Depue  and  Beach  <fe  Hodnett,  attorneys  for  ap- 
pellees. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  was  a  suit  by  appellees,  wife  and  children,  against 
appellant,  under  the  provisions  of  the  dram-shop  statute, 
for  injury  to  their  means  of  support  caused,  as  alleged,  by 
the  intoxication  of  Albert  Bowman,  who,  while  intoxicated, 
by  liquors  sold  to  him  by  appellant,  and  in  consequence  of 
such  intoxication,  killed  the  husband  and  father.  A  trial 
by  jury  resulted  in  verdict  and  judgment  against  appellant 
for  $5,000,  to  reverse  which  he  prosecutes  this  appeal, 
assigning  various  errors,  including  the  verdict  as  against  the 
evidence,  the  court  gave  improper  instructions  to  the  jury, 
and  refused  to  give  instructions  as  asked  by  appellant,  and 
improperly  modified  others. 

The  evidence  in  some  respects,  and  upon  material  points, 
is  conflicting.  The  credibility  of  some  of  the  important 
witnesses  on  both  sides,  upon  these  conflicting  points,  was 
made  a  material  and  contested  issue  before  the  jury.  In 
such  aspect  of  the  case  it  was  the  peculiar  province  of  the 
jury  to  determine  the  weight  and  credit  to  be  given  the 
various  witnesses  who  testified  before  them,  and  where  no 
prejudicial  error  has  intervened  in  the  admission  or  rejec- 


Third  District — November  Term,  1899.    553 

England  v.  Cox. 

tion  of  evidence,  or  in  the  instructions  of  the  court,  and  the 
evidence  of  the  party  to  whom  the  verdict  was  given  would 
alone  support  it,  this  court,  as  a  general  rule,  will  not  dis- 
turb the  verdict,  on  the  ground  it  is  not  supported  by  the 
evidence,  but  accept  the  same  as  decisive  of  the  issues 
tried.  We  have  examined  the  record,  both  in  respect  to  the 
ruling  of  the  court  upon  the  admission  and  rejection  of  the 
evidence  and  the  instructions  to  the  jury,  and  find  no  prej- 
udicial errors  in  that  regard.  The  rulings  of  the  court  upon 
the  evidence,  we  think,  was  fair  and  liberal  to  appellant. 
The  instructions,  as  a  whole,  were  as  complete  and  accurate 
an  exposition  of  the  law  as  the  rights  of  appellant  could 
justly  demand,  and  there  was  no  error  in  the  modification 
or  refusal  of  instructions.  It  is  especially  complained  that 
the  instructions  upon  the  point  of  exemplary  damages  was 
inaccurate  and  misleading.  We  do  not  concur  in  this  view. 
The  instruction  so  criticised,  and  the  modification  of  an- 
other containing  the  same  point,  are  in  effect  that  if 
appellant  knew  that  Bowman  was  intoxicated,  or  of  his 
habitual  intoxication,  and  wantonly  and  willfully  sold  in- 
toxicating liquor  to  him,  and  that  the  intoxication  conse- 
quent upon  such  sale  resulted  in  the  death  of  Oscar  Cox, 
and  if  plaintiffs  were  thereby  damaged  in  their  means  of 
support,  the  jury  might  give  exemplary  damages.  We  are 
unable  to  discover  wherein  such  instruction  was  not  fault- 
less. There  was  evidence  tending  to  show  that  Bowman 
was  already  intoxicated  when  the  jug  of  whisky  was  ob- 
tained by  him,  and  also  that  he  was  in  the  habit  of  getting 
intoxicated,  and  that  appellant  knew,  or  by  the  exercise  of 
ordinary  observation  should  have  known  both  facts.  If 
the  jury  believed  the  evidence  proved  these  facts,  it  would 
then  follow  that  appellant  had  violated  the  statute,  com- 
mitted a  criminal  offense,  and  if  he  knew,  as  the  instruction 
implied,  that  Bowman  was  already  intoxicated,  or  was  in 
the  habit  of  getting  intoxicated,  it  would  then  follow  that 
he  intended  to  violate  the  statute  prohibiting  the  sale  of 
intoxicating  liquors  to  sueh  a  person,  and  it  would  be  an 
anomaly  to  say  that  an  intentional  commission  of  a  crim- 
inal offense  would  not  be  willful  and  wanton. 
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Hence  we  are  of  the  opinion  in  such  instruction  there  was 
no  error.  Moreover,  without  reference  to  the  element  of 
exemplary  damages,  we  think  the  amount  of  damages 
awarded  by  the  jury  may,  by  the  evidence  in  the  record, 
be  sustained  upon  the  basis  of  actual  damages.  Aside  from 
occasional  sprees  of  intoxication,  Cox  was  an  ordinarily 
prosperous  and  industrious  farmer,  and  provided  his  family 
with  all  the  necessaries  and  many  of  the  luxuries  of  life  in 
the  means  of  support  supplied  by  him.  The  undisputed 
evidence  is  that  he  earned  from  $1,000  to  $1,500  per  year, 
almost  entirely  devoted  to  the  support  of  appellees.  He 
was  about  thirty-five  years  of  age,  and  from  these  facts, 
considering  the  prospects  of  life  at  such  an  age,  it  is  easily 
discovered  that  his  death  was  a  greater  pecuniary  loss  to 
appellees  than  the  amount  of  the  verdict  that  was  returned. 

The  evidence  in  the  case  tends  to  prove,  and  the  jury  were 
warranted  in  that  belief,  that  on  the  day  Bowman  killed 
Cox  the  former  drank  whisky  five  or  six  times  in  the  saloon 
of  appellant,  after  which  he  departed  with  a  half  gallon  jug 
of  the  same  liquor  purchased  of  appellant.  He  left  the  city 
of  Havana,  crossed  the  bridge  over  the  river  and  went  to 
the  field  where  he  met  Cox,  and  it  is  reasonable  to  infer 
that  he  drank  more  or  less  from  the  jug  before  meeting 
Cox.  After  meeting  Cox  it  is  in  evidence  that  thejr  both 
drank  from  the  jug.  It  is  not  unreasonable  to  infer  that 
Bowman  by  this  time  was  in  a  degraded  state  of  intoxication, 
and  the  evidence  tended  to  prove  that  he  was  tying  upon  a 
wagon  in  a  stupor  resulting  from  the  excesses  in  which  he 
had  indulged.  Cox  endeavored  to  and  did  arouse  him, 
whereupon  Bowman  procured  a  piece  of  board  with  which 
he  slew  Cox.  There  is  conflict  of  evidence  at  this  point  as 
to  whether  Cox  assaulted  Bowman  with  a  knife,  and  pro- 
voked the  injury  that  resulted  in  his  death,  and  there  is 
evidence  strongly  tending  to  prove  that  there  was  an  open 
grudge  between  the  two  men,  but  we  think  the  jury  were 
fully  warranted  by  the  evidence  in  the  conclusion  that  the 
assault  by  Bowman  upon  Cox  was  wholly  due  to  his  intoxi- 
cation, and  that  the  deceased  did  nothing  at  this  time  of 
an  intentional  nature  to  provoke  a  quarreL 
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It  is  contended  by  counsel  for  appellant  that  the  injury 
to  the  deceased,  and  the  damage  to  appellees,  is  remote  from 
the  act  charged  against  appellant,  and  is  not  the  natural 
and  probable  consequence  of  such  act,  nor  such  as  could 
have  been  foreseen  in  the  light  of  attending  circumstances. 
We  are  unable  to  perceive  any  force  in  this  position.  The 
jury  were  justified  in  the  inference  that  it  was  in  con- 
sequence of  the  intoxication  of  Bowman,  he  for  the  time 
being  having  been  bereft  of  his  senses,  that  he  assaulted 
and  killed  Cox,  and  the  sale  of  the  liquor  was  the  direct 
cause  of  the  intoxication — in  other  words,  the  proximate 
cause  of  the  injury  to  appellees,  and  such  as  might  be  rea- 
sonably expected  to  follow  the  wrong  charge.  Further- 
more, the  statute  gives  a  distinct  remedy  against  the  seller 
to  any  one  who  may  be  injured  by  any  intoxicated  person, 
either  in  his  person  or  property  or  means  of  support  (King 
v.  Haley,  86  111.  108),  and  in  this  view  of  the  subject  the 
question  of  proximate  cause  does  not  arise,  unless  the  homi- 
cide was  the  effect  of  a  quarrel,  which  as  we  have  already 
seen,  the  jury  had  ground  to  discard. 

Finding  no  reversible  error  in  the  record  and  proceedings 
of  the  Circuit  Court  its  judgment  will  be  affirmed. 


St.  Louis,  P.  &  N.  Ry.  Co.  v.  John  J.  Dorsey,  Adm'r,  etc. 

1.  Evidence— Of  Car  Repairer  in  Personal  Injury  Case  Admissible. 
—Evidence  showing  that  defendant's  car  repairer,  on  the  Friday  before 
the  accident  repaired  the  car  in  question,  and  about  a  week  after  the 
accident  examined  the  same  brake  appliances  and  broken  pieces  and 
identified  them  as  those  he  had  put  on  the  car  the  Friday  before  the 
accident,  is  properly  admitted. 

Action  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  James  A.  Creighton,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1899.  Af- 
firmed.   Opinion  filed  June  12,  1900. 

Conkling  &  Grout,  attorneys  for  appellant. 
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Brown,  Wheeler,  Brown  &  Hay,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court 

Appellee,  John  J.  Dorsey,  as  administrator  of  the  estate 
of  William  II.  Shringley,  deceased,  sued  appellant,  St  Louis, 
Peoria  &  Northern  Railway  Company,  in  an  action  on  the 
case  to  recover  damages  for  causing  the  death  of  the  de- 
ceased by  its  negligence  in  not  providing  reasonably  safe 
brake  appliances  on  one  of  the  cars  on  which  he  was  dis- 
charging the  duties  of  brakeman. 

The  case  was  tried  by  jury  and  resulted  in  a  verdict  and 
judgment  against  appellant  for  $3,500  damages.  Appel- 
lant prosecutes  this  appeal  to  reverse  that  judgment  on  the 
grounds  that  the  court  admitted  improper  evidence;  gave 
improper  instructions;  the  verdict  is  contrary  to  the  evi- 
dence, and  the  damages  are  excessive. 

The  negligence  charged  in  the  declaration  is  that  appel- 
lant negligently  and  carelessly  failed  to  have  a  certain  car 
of  one  of  its  trains  upon  which  the  deceased  was  employed 
as  a  brakeman,  u  equipped  with  safe  and  suitable  brake 
appliances  in  this:  that  the  brake  staff,  which  extended  about 
three  and  one-half  feet  above  the  deck  of  the  said  car,  the 
-  same  then  and  there  being  a  flat  car,  was  secured  to  the 
end  sill  thereof  by  a  defective  casting,  which  broke  by  rea- 
son of  its  defects;  and  was  not  supplied  with  a  certain  iron 
through  which  the  said  brake  staff  should  have  passed 
in  order  to  prevent  the  said  brake  staff  from  falling  over 
in  case  said  casting  might  break,  and  precipitating  the 
brakeman  to  the  ground."  And  the  declaration  charges 
"  that  by  reason  of  the  failure  to  provide  said  carrier  iron 
on  said  car,  the  same  was  then  and  there  defective  in  con- 
struction and  unsafe,  and  by  means  of  said  defective  casting 
to  hold  said  brake  staff  to  the  end  sill  and  of  the  defective 
construction  of  said  car  in  failing  to  supply  the  said  carrier 
iron,  the  injury  and  death  of  the  said  William  H.  Shrig- 
ley  was  occasioned,"  and  that  appellant  had  notice  of  all 
of  said  defects,  or  by  the  exercise  of  due  care  and  diligence 
could  have  known  thereof,  while  the  same  was  unknown 
to  the  deceased. 
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Appellant  pleaded  not  guilty,  upon  which  issue  was  joined. 

The  appellee's  decedent  was  a  brakeman  upon  the  con- 
struction train  of  appellant  on  February  10, 1898,  when  the 
locomotive  of  that  train  was  "kicking"  the  caboose  car 
and  the  tool  car  from  the  south  end  thereof  to  enable  the 
locomotive  and  a  flat  car  (with  a  water  tank  on  it)  which 
was  attached  to  the  tender  of  the  locomotive,  to  go  on  a 
switch  and  get  some  cars  there  and  place  them  in  the  train, 
between  the  tank  and  the  tool  car;  at  which  time  deceased 
was  setting  the  brake  on  the  end  of  the  tank  car  farthest 
from  the  locomotive,  when  the  brake  staff  which  he  was 
using  broke  loose  from  the  car  and  the  deceased  together 
with  the  brake  appliance  fell  to  the  ground,  the  tank  car 
and  locomotive  running  over  and  so  badly  wounding  him 
that  he  died  from  the  effects  thereof.  These  facts  are  not 
disputed,  and  the  evidence  shows  that  owing  to  some  defect 
the  brake  on  the  locomotive  could  not  be  worked  by  the 
engineer,  so  that  the  brake  which  deceased, was  setting  had 
to  be  set  hard  in  order  to  "  kick  "  the  tool  and  caboose  cars 
from  the  train.  While  the  casting  that  held  the  brake 
staff  to  the  end  sill  of  the  car  broke,  yet  it  was  apparently 
in  good  order  and  of  the  ordinary  kind  used  for  that  pur- 
pose; but  the  weight  of  the  evidence  is,  that  the  lower  part, 
or  end  of  the  brake  staff,  had  no  "  carrier  iron,"  or  other 
suitable  and  usual  appliance  to  hold  it  securely  to  the  tank 
car,  and  it  is  necessary  for  the  lower  end  of  th^  brake  staff 
to  be  secured  by  such  "  carrier  iron  "  or  shoe,  in  order  to 
relieve  the  casting  which  holds  the  staff  to  the  sill  above, 
from  much  of  the  strain  upon  it  when  the  brake  is  set;  and 
also  to  prevent  the  brake  appliances  from  falling  directly 
to  the  ground,  and  cause  the  brakeman  to  fall  at  the  end, 
instead  of  the  side  of  the  car,  if  the  casting  should  break 
upon  the  brake's  being  set. 

The  car  inspector  of  appellant  knew,  before  the  car  was 
sent  from  Springfield  on  the  trip  it  was  making  when  the 
accident  occurred,  how  the  brake  staff  was  fastened  to  the 
tank  car.  Deceased  was  about  thirty  years  old  and  left  a 
widow  surviving  him,  but  no  children. 
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It  is  contended  by  counsel  for  appellant  that  the  court 
improperly  allowed  the  witness  Stevens  to  be  asked  as  to 
the  result  of  an  examination  of  the  brake  appliances  the 
next  day  after  the  accident.  The  record  shows  that  Ste- 
vens was  conductor  of  the  train  in  question;  saw  the  acci- 
dent, picked  up  the  brake  appliances  and  its  broken  pieces 
immediately  thereafter  and  threw  them  in  the  car;  after 
which  he  took  the  dead  body  of  the  deceased  to  Pekin, 
where  an  inquest  was  held.  The  next  morning  Stevens 
returned  to  the  car  and  made  a  close  examination  of  the 
brake  appliances  and  broken  pieces,  and  found  there  was  no 
brake  "  carrier  iron  "  there  then.  The  evidence  shows  that 
Hysler,  appellant's  car  repairer,  on  the  Friday  before  the 
accident,  put  a  new  carrier  iron  on  the  car  in  question  to 
carry  the  draw-bar,  upon  which  there  was  no  brake  "  carrier 
iron."  And  about  a  week  after  the  accident,  Hysler  exam- 
ined the  same  brake  appliances  and  broken  pieces  which 
Stevens  had  thrown  in  the  car,  and  identified  them  as 
those  he  had  put  on  the  car  the  Friday  before  the  accident 
This  testimony  was  properly  admitted.  J.  S.  E.  By.  Co.  v. 
Southworth,  135  111.  250. 

It  is  also  contended  by  counsel  for  appellant  that  the 
court  improperly  permitted  the  witness  Tobin  to  state  that 
the  brake  on  the  engine  was  not  in  working  order  at  the 
time  of  the  accident.  The  evidence  shows,  that  because  of 
the  brake  on  the  engine  not  working,  it  was  necessary  for 
the  brakeman  to  set  the  brake  on  the  tank  car  hard,  in 
order  to  successfully  "kick"  the  car,  as  was  being  done 
when  the  accident  happened.  This  testimony  was  proper 
as  tending  to  show  the  care  exercised  by  the  deceased  in 
setting  the  brake  hard,  which  caused  the  casting  to  break. 

We  think  the  evidence  supports  the  verdict,  and  upon 
examination  of  all  the  instructions  given  for  appellee,  of 
which  appellant  complains,  we  find  them  not  open  to  the 
objections  made,  and  on  the  whole,  fair  and  proper.  Neither 
do  we  think  the  damages  assessed  excessive.  Finding  no 
reversible  error  in  this  record  we  affirm  the  judgment  of  the 
Circuit  Court  in  this  case.     Judgment  affirmed. 
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George  Caruthers  v.  J.  Franklin  Balsley. 

1.  Practice—  Where  Evidence  i»  Conflicting.—  Where  the  evidence 
is  conflicting  upon  vital  issues,  the  general  rule  is  that  the  rulings  of  the 
court,  both  as  to  evidence  and  instructions,  should  be  accurate. 

2.  Presumptions— That  a  Person  Intends  the  Usual  Meaning  of 
Words  Used  by  Him.— In  the  absence  of  evidence  to  the  contrary,  a 
person  is  presumed  to  intend  the  natural  consequences  of  his  acts,  or 
the  usual  meaning  of  words  used  by  him. 

Action  on  the  Case. — Appeal  from  the  Circuit  Court  of  Morgan 
County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1899.  Reversed  and  remanded.  Opin- 
ion filed  June  12,  1900. 

M.  T.  Layman,  attorney  for  appellant 

Smith  &  Hairgrove  and  J.  Marshall  Miller,  attorneys 
for  appellee. 

Mr,  Justice  Wright  delivered  the  opinion  of  the  court. 

Appellee  sued  appellant  in  case  for  damages  sustained  in 
consequence  of  the  kick  of  a  horse  the  latter  had  sold  to 
the  former.  A  trial  by  jury  resulted  in  a  verdict  and  judg- 
ment against  appellant  for  $415,  to  reverse  which  this  appeal 
is  prosecuted,  and  it  is  insisted  chiefly  that  the  court  admit- 
ted improper  evidence,  gave  improper  instructions,  and  the 
verdict  is  against  the  weight  of  the  evidence. 

It  was  claimed  by  appellee  upon  the  trial  that  appellant 
represented  or  warranted  the  horse  to  be  gentle,  whereby 
he  was  induced  to  and  did  purchase  the  same,  when  in 
truth  the  horse  was  dangerous  and  known  to  be  such  by 
appellant.  The  horse  was  dangerous  and  kicked  appellee, 
seriously  injuring  him.  There  was  no  conflict  of  the  evi- 
dence upon  the  point  that  the  horse  was  of  the  quality  im- 
puted, and  appellant  testified  that  he  informed  appellee 
before  and  at  the  time  of  the  purchase  that  he  was  a  dan- 
gerous horse,  and  that  the  purchase  was  made  in  view  of 
such  knowledge.    This  was  the  material  point  in  issue  upon 
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the  trial  and  about  whiclrthe  evidence  was  sharply  conflict- 
ing. There  was  evidence  tending  to  prove  that  appellee 
had  admitted  appellant  told  him  the  horse  was  dangerous, 
but  did  not  inform  him  that  he  was  a  man-eater.  Over  the 
objection  of  appellant,  appellee  was  permitted  to  testify 
that  the  doctor  to  whom  he  took  the  horse  for  treatment 
for  fistula  refused  to  treat  him  because  he  found  him  to  be 
the  man-eating  horse,  and  upon  this  phase  of  the  case  the 
difference  between  a  simply  dangerous  horse  and  a  man-eat- 
ing horse  was  made  a  material  question  for  the  jury.  Upon 
a  consideration  of  the  whole  evidence  in  the  case,  and  in 
view  of  its  conflicting  character  in  material  respects,  we  are 
impelled  to  the  conclusion  that  the  admission  of  what  the 
doctor  said  to  appellee  about  the  horse,  in  the  absence  of 
appellant,  was  prejudicial  and  misleading.  The  evidence 
was  clearly  incompetent,  being  hearsay  merely,  and  being 
upon  a  material  point,  and  having  been  submitted  to  the 
jury  with  the  approval  of  the  trial  court,  it  can  not,  we 
think,  be  doubted  that  the  jury  was  improperly  influenced 
thereby.  Where  the  evidence  is  conflicting  upon  vital 
issues  the  general  rule  is  that  the  rulings  of  the  court,  both 
as  to  evidence  and  instructions,  should  be  jyccurate. 

We  find  no  harmful  or  prejudicial  errors  in  the  instruc- 
tions. It  is  com  plained  by  appellant  that  the  court  refused  to 
instruct  the  jury  in  effect,  that  to  make  a  statement  by  the 
seller  amount  to  a  warranty  it  must  have  been  made  with 
that  view,  and  with  such  intention,  and  that  the  purchaser 
should  receive  and  act  upon  the  same  as  such.  Abstractly, 
of  course,  this  is  an  elementary  principle  of  every  contract, 
but  as  the  instruction  was  presented  it  assumed  without 
reference  to  the  evidence,  that  there  was  an  absence  of  such 
intention,  while  it  is  the  law,  that  in  the  absence  of  evidence 
to  the  contrary,  a  person  is  presumed  to  intend  the  natural 
consequences  of  his  acts,  or  the  usual  meaning  of  words 
used  by  him. 

Inasmuch  as  the  cause  will  be  remanded  for  a  new  trial 
we  refrain  from  entering  upon  a  discussion  of  the  evidence 
as  to  whether  the  verdict  is  thereby  supported. 
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Appellee  has  assigned  and  argued  cross-errors,  calling  in 
question  the  propriety  of  the  action  of  the  court  by  which 
the  demurrer  was  sustained  to  the  second  count  of  the 
declaration.  We  are  of  the  opinion  that  appellee  had  the 
benefit  of  all  competent  evidence  at  the  trial  upon  the  addi- 
tional count  of  his  declaration,  and  if  there  was  error  in 
sustaining  such  demurrer  it  was  harmless.  This  is  the  oft- 
repeated  ruling  of  the  courts. 

For  the  error  indicated  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded. 


City  of  Decatnr,  impleaded  with  City  Electric  Ry.  Co., 
Central  Union  Telephone  Co.,  and  Citizens'  Mutual 
Telephone  Co.  v.  John  Richard  Hamilton,  by  his  next 
friend. 

1.  Cities  and  Villages— Duty  to  Keep  Streets  in  a  Reasonably  Safe 
Condition, — It  is  the  duty  of  a  city  to  keep  its  streets  in  a  reasonably 
safe  condition  so  that  people  on  foot  and  with  teams  may  pass  along  the 
same  without  being  exposed  to  dangers  from  obstructions,  and  for  a 
neglect  of  such  duty  the  city  is  liable  for  damages  sustained. 

2.  Same— Knowledge  of  Obstructions  Must  be  Shown.  —It  must  appear 
that  the  city  had  actual  notice  of  the  dangerous  obstruction  or  that 
it  had  existed  for  such  a  length  of  time  that  notice  might  be  inferred. 

3.  Same— Duty  Imposed  by  Law  as  to  Streets.— A  city  has  the  con- 
trol of  its  streets  and  the  power  to  provide  the  means  for  exercising  such 
control  and  the  law  imposes  upon  it  the  duty  of  exercising  such  author- 
ity in  such  a  manner  as  to  render  its  streets  reasonably  safe  for  persons 
using  the  same. 

4.  Same—  Use  of  t lie  Same  by  Electric  Street  Railways.— Where  a 
private  corporation  that  has  been  granted  the  right  to  operate  by  electric- 
ity a  street  railway,  uses  an  appliance  that  is  a  constant  menace  to  the 
public  in  the  use  of  a  street,  and  the  city  has  notice  of  the  same,  but 
neglects  to  abate  it,  the  city  is  Kable  for  injuries  caused  by  such  danger- 
ous appliance  to  persons  traveling  upon  the  street. 

5.  Same—  Use  of  Defective  Wires  by  Telephone  Companies.— Where 
a  city  grants  the  right  to  a  telephone  company  to  use  the  streets,  and 
such  company  in  the  operation  of  its  lines  uses  rotten  and  rusted  wires 
which  frequently  break  and  expose  persons  and  horses  passing  along  the 
street  to  danger,  and  the  city  with  knowledge  that  such  wire  is  being 
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used  neglects  to  have  its  use  discontinued,  it  will  be  liable  for  injuries 
caused  by  the  same. 

6.  Same— Knowledge  a  Question  of  Fact.— Where  a  city  grants  to  a 
private  corporation  the  right  to  use  streets  for  an  electric  railway  or  a 
telephone,  the  dangerous  condition  of  obstructions  and  the  knowledge 
of  the  city  are  questions  of  fact  for  the  jury. 

7.  Same— Notice  to  Officers  of  the  City.— Where  a  city  establishes  the 
office  of  "  City  Electrician  "  and  defines  his  duties  and  lays  down  rules 
and  regulations  concerning  electrical  wiring  and  appliances,  it  delegates 
to  such  electrician  as  an  officer  of  the  city  the  authority  to  supervise  the 
use  of  electrical  appliances  on  the  streets  of  the  city. 

8.  Instructions—  Where  There  Are  Joint  Defendants.— An  instruc- 
tion which  authorizes  a  finding  against  all  joint  defendants,  even  though 
they  believe  only  one  of  them  guilty,  is  erroneous. 

9.  Damages— Mental  Anguish,  Resulting  from  the  Contemplation  of 
Maimed  Hands,  etc. — Mere  humiliation  and  mental  anguish  resulting 
from  the  contemplation  of  maimed  hands  and  a  disfigured  face  do  not 
in  a  legal  sense  enter  into  an  ascertainment  of  the  pecuniary  damages 
sustained  as  the  result  of  negligence. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1899.  Reversed  and  remanded. 
Opinion  filed  June  12,  1900. 

Clement  C.  Walters,  James  M.  Lee  and  Hugh  Crea, 
attorneys  for  appellant,  contended  that  the  city  is  not 
liable  for  injuries  growing  out  of  defects  in  overhead  wires 
or  other  overhead  appliances  when  not  put  up  or  operated 
by  the  corporation.  Calumet  Elec.  St.  Ry.  Co.  v.  Grosse, 
70  111.  App.  381;  Hewison  v.  City  of  New  Haven,  91  Am. 
Dec.  718,  34  Conn.  136;  Kennedy  v.  City  of  Lansing,  58  N. 
W.  Rep.  470;  Jones  v.  City  of  New  Haven,  34  Conn.  1. 

A  city  is  not  liable  for  injuries  which  result  from  a  negli- 
gent enforcement  or  from  the  non-enforcement  of  its  ordi- 
nances by  its  officers.  Dillon  on  Municipal  Corporations, 
Sec.  754;  Wilcox  v.  City  of  Chicago,  107  111.  334;  Blake  v. 
City  of  Pontiac,  49  111.  App.  543. 

Shelley  Bros.  &  Gibson  and  I.  A.  Buckingham,  attorneys 
for  appellee. 

Municipal  corporations  having  the  care  and  control  of 
the  publio  streets  within  their  limits  are  obliged  by  the 
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laws  of  the  State  of  Illinois  to  keep  the  same  in  re- 
pair for  the  passage  of  persons  and  property,  and  in  the 
case  of  neglect,  any  person  receiving  injury  in  consequence 
of  any  obstruction  or  defect  may  have  an  action  on  the  case 
to  recover  compensation  for  such  injuries*  Robbins  v.  Chi- 
cago, 4  Wall.  657  (71  U.  S.  429);  Damage  by  Corp.,  Harris, 
1st  Vol  p.  121,  Sec.  105  and  107;  City  of  Chicago  v.  Keefe, 
114  111.  222. 

And  this  although  defect  may  not  be  open  and  notorious. 
City  of  LaSalle  v.  Porterfield,  138  111.  114. 

The  city  is  liable  whether  the  obstruction  be  in  the  street 
or  over  the  street.  Grove  v.  City  of  Ft.  Wayne,  45  Ind. 
429;  Elliott  on  Roads  and  Streets,  454-5;  City  of  LaFayette 
v.  Ashby,  Ind.,  34  N.  E.  Rep.  238;  Day  v.  Milford,  5  Allen 
98;  Jones  on  Neg.  of  Munic.  Corp.  193-4;  Drake  v.  City  of 
Lowell,  13  Mete.  292;  Talbott  v.  City  of  Taunton,  5  N.  E. 
Rep.  617;  Bohen  v.  City  of  Waseca,  Minn.,  19  N.  W.  Rep. 
730;  City  of  Aurora  v.  Bitner,  100  Ind.  396;  City  of  Hunt- 
ington  v.  Breen,  77  Ind.  29;  City  of  Springfield  v.  Le 
Claire,  49  111.  476;  City  of  Chicago  v.  Seben,  165  111.  378; 
Cohen  v.  Mayor  of  New  York,  21  N.  E.  Rep.  700;  Farley  v. 
Mayor,  etc.  (N.  Y.),  46  N.  E.  Rep.  506. 

Thecit}'  is  liable  for  injuries  resulting  from  third  person's 
negligence  or  accident  when  combined  with  city's  default 
or  negligence,  if  without  city's  default  injury  would  not 
have  been  sustained.  Graham  v.  City  of  Boston,  30  N.  E. 
Rep.  170;  Sides  v.  Portsmouth,  59  N.  H.  24;  Senhen  v.  City 
of  Evansville,  40  N.  E.  Rep.  69;  City  of  Chester  v.  W.  U. 
Tel.  Co.  (Pa.),  25  Atl.  Rep.  1135;  Union  St.  Railway  Co. 
et  al.  (City  of  Winfield)  v.  Stone  (Kan.),  37  Pac.  Rep.  1012; 
City  of  Peoria  v.  Simpson,  110  111.  301;  Village  of  Carter- 
ville  v.  Cook,  129  111.  155;  Pullman  Palace  Car  Co.  v. 
Laack,  143  III.  245  (261);  Cohen  v.  Mayor  of  New  York,  21 
N.  E.  Rep.  700;  City  of  Chicago  v.  Gallagher,  44  111.  295; 
City  of  Sterling  v.  Thomas,  60  111.  264. 

The  following  cases  maintain  city's  liability  for  the  in- 
juries growing  out  of  defects  in  overhead  wires,  and  this, 
whether  put  up  or  operated  by  the  corporation  or  not. 
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Hayes  v.  Town  of  Hyde  Park  (Mass.).  12  L.  R  A.  249; 
Bourget  v.  City  of  Cambridge  (Mass.),  16  L.  R  A.  605; 
Graham  v.  City  of  Boston,  30  N.  E.  Rep.  170;  Mooney  v. 
Luzerne  Borough  (Pa.),  40  L.  R  A.  811. 

It  is  immaterial  whether  the  accident  occurs  on  the  street 
or  upon  private  premises  adjacent  thereto.  If  the  cause  of 
the  injury  arises  in  the  street,  the  city  is  liable.  City  of 
Omaha  v.  Richards  (Neb.),  68  N.  W.  Rep.  528;  Duffy  v. 
City  of  Dubuque  (la.),  18  N.  W.  Rep.  900. 

The  duty  as  announced  in  the  case  of  Robbins  v.  City  of 
Chicago,  4  Wall.  657,  extends  to  children  playing  in  the 
street.  Graham  v.  City  of  Boston  (Mass.),  30  N.  E.  Rep 
170;  City  of  Chicago  v.  Keefe,  114  111.  222. 

The  following  cases  hold  the  city  liable  for  injuries  result- 
ing from  a  defect  in  the  construction  of  a  street  car  line 
occupying  its  streets.  Union  St.  Railway  Co.  et  al.  (City 
of  Winfield)  v.  Stone  (Kan.),  37  Pac.  Rep.  1012;  Cartesen  v. 
Town  of  Strafford  et  al.XConn.),  35  Atl.  Rep.  276;  City  of 
Belleville  v.  Huffman,  74  111.  App.  503;  City  of  Peoria  v. 
Gerber,  168111.320. 

The  question  of  negligence  of  the  street  car  line  for  fail- 
ure to  maintain  a  guard  wire  over  its  trolley  wire,  a  ques- 
tion for  the  jury.  Block  v.  Milwaukee  St.  Railway  Co. 
(Wis.),  61  N.  W.  Rep.  1101;  N.  T.  &  N.  J.  Tel.  Co.  et  al. 
(Electric  Railway  Co.)  v.  Bennett  (N.  J.),  42  Atl.  Rep.  759. 

Contributory  negligence.  A  ten-year-old  boy  not 
chargeable  with,  as  a  matter  of  law,  where  he  touched  a 
wire  hanging  in  the  street.  Haynes,  Admr.  v.  Raleigh  Gas 
Co.  (N.  C),  26  L.  R  A.  810. 

An  adult  traveler  on  a  highway  who  stoops  to  pick  up 
and  throw  out  of  the  way  a  loose  telephone  wire  which  is 
hanging  so  as  to  endanger  travelers  is  not,  as  a  matter  of 
law,  guilty  of  contributory  negligence  so  as  to  defeat  a 
recovery  against  the  city.  Bourget  v.  City  of  Cambridge 
(Mass.),  16  L.  R  A.  605. 

The  following  cases  hold  contributory  negligence  of  child 
to  be  a  question  for  the  jury:  Shook  v.  City  of  Cohoes 
(N.  Y.),  15  K  E.  Rep.  531;  Sutton  v.  City  of  Snohomish 
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(Wash.),  93  Pac.  Rep.  274;  Saylor  v.  City  of  Montesano 
(Wash.),  39  Pac.  Rep.  653;  Talbott  v.  City  of  Taunton 
(Mass.),  5  N.  E.  Rep.  617;  City  of  Chicago  v.  Keefe,  114  111. 
222;  City  of  Springfield  v.  LeClaire.  49  111.  476;  City  of 
Omaha  v.  Richards  (Neb.),  68  N.  W.  Rep.  528;  City  of 
Sandwich  v.  Dolen,  133  111.  179;  City  of  Chicago  v.  McLean, 
133  111.  148. 

Notice  to  an  alderman  is  notice  to  the  city.  Dundas  v. 
City  of  Lansing  (Mich.),  42  N.  W.  Rep.  1011;  Fuller  v.  City 
of  Jackson  (Mich.),  46  N.  W.  Rep.  722;  Trapnell  v.  City  of 
Red  Oak  Junction  (la.),  39  N.  W.  Rep.  884;  Owen  v.  City 
of  Ft.  Dodge  (la.),  67  N.  W.  Rep.  281;  Keyes  v.  City  of 
Cedar  Falls  (la.),  78  N.  W.  Rep.  227;  Noyes  v.  Town  of 
Gardner  (Mass.),  18  N.  E.  Rep.  423;  City  of  Logansport 
v.  Justice  (Ind.),  39  Amer.  Rep.  79;  City  of  Columbus  v. 
Strassner  (lnd.),  25  N.  E.  Rep.  65;  City  of  LaFayette  v. 
Ashby  (Ind.),  34  N.  E.  Rep.  238;  City  of  Bonham  v.  Crider 
Tex.),  27  S.  W.  Rep.  419;  Copper  v.  City  of  Mexico,  62 
Mo.  App.  385. 

Mb.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  city  of  Decatur  from  a  judgment 
of  $15,000,  recovered  jointly  against  it,  the  City  Electric 
Railway  Co.,  and  the  City  Mutual  Telephone  Co.,  in  a  suit 
for  injuries  done  to  the  person  of  appellee  by  a  broken  tele- 
phone wire  charged  with  electricity  from  the  trolley  wire  of 
the  railway  company.  A  reversal  is  sought  for  the  follow- 
ing reasons: 

1.  The  court  admitted  improper  evidence. 

2.  The  jury  were  erroneously  instructed. 

3.  There  is  not  sufficient  evidence  to  warrant  a  judg- 
ment against  the  city. 

4.  The  damages  awarded  are  excessive. 

The  evidence  in  the  record  shows  that  the  City  Electric 
Railway  Company,  under  a  franchise  granted  by  appellant, 
operated  a  street  railway  within  the  city  by  electricity,  and 
that  the  City  Mutual  Telephone  Company,  under  a  fran- 
chise granted  by  appellant,  operated  a  telephone  plant  and 
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lines  within  the  city.  The  railway  company  occupies  the 
center  of  Condit  street  Its  trolley  wire  is  supported  by 
guy  wires  attached  to  poles  on  the  north  and  south  sides  of 
the  street.  At  the  time  of  the  accident  to  appellee  the  tele- 
phone company  was  using  a  line  of  wire  on  the  north  side 
of  Condit  street.  Connected  with  this  wire  was  a  wire 
passing  diagonally  over  the  trolley  wire  to  a  telephone  in  a 
house  on  the  south  side  of  the  street.  There  was  no  guard 
wire  or  other  device  to  prevent  overhead  telephone  or  other 
wires,  crossing  the  trolley  wire,  from  falling  upon  it  in  case 
of  breaking,  nor  was  the  diagonal  wire  mentioned  insulated. 
Late  in  the  afternoon  of  August  26, 1898,  in  a  rain  and  wind 
storm  which  passed  over  Decatur,  the  telephone  wire  run- 
ning along  the  north  side  of  the  street  was  broken  some- 
where between  the  poles  to  which  it  had  been  attached,  and 
the  ends  fell  to  the  ground  from  some  trees  in  which  the 
broken  wire  had  lodged.  On  the  next  morning  about  ten 
o'clock,  appellee,  a  boy  but  six  years  old,  and  a  companion, 
one  year  older,  found  the  end  of  the  wire  which  was  at- 
tached to  the  diagonal  wire  mentioned,  playing  upon  the 
street.  They  began  playing  with  it,  and,  while  pulling  it 
into  an  adjoining  yard,  evidently  tore  it  from  its  attach- 
ment to  the  insulator  on  the  pole,  so  that  it  dropped  upon 
the  trolley  wire  and  became  charged  with  a  high  voltage 
of  electricity.  As  a  result,  appellee  was  terribly  burned 
and  disfigured,  and  his  companion  instantly  killed. 

The  theory  of  the  case  against  appellant  was,  that  the 
city  had  knowledge  of  the  defective  manner  in  which  the 
trolley  wire  and  telephone  wire  were  constructed,  without 
insulation,  guards  or  other  protection;  that  it  knew  that  the 
telephone  wire  was  rusted  and  rotten,  and  liable  to  fall 
upon  the  highly  charged  trolley  wire,  thus  rendering  it 
dangerous  to  passengers  on  the  street;  and  that  with  such 
knowledge  it  permitted  such  conditions  to-continue  for  a 
long  time  and  until  the  injury  complained  of  was  received, 
when  it  was  the  duty  of  the  city  and  within  its  powers  to 
remedy  the  same. 

We  appreciate  the  gravity  of  the  leading  question  involved. 
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Where  a  city  grants  to  a  private  corporation  the  right  to 
use  upon  its  streets  so  dangerous  an  agency  as  electricity, 
what  duty  rests  upon  it,  looking  to  the  protection  of  the 
public?  Where  a  person  upon  the  street  is  injured  by  rea- 
son of  the  improper  and  negligent  use  of  the  agency,  under 
what  conditions  will  the  city  be  liable  jointly  with  the 
private  corporation  ? 

That  it  is  the  duty  of  the  city  to  keep  its  streets  in  a  rea- 
sonably safe  condition,  so  that  the  people  on  foot  and  with 
teams  may  pass  along  the  same  without  being  exposed  to 
dangers  from  any  obstruction  in  the  street,  and  that  for  a 
neglect  of  such  duty  the  city  is  liable  in  damages  for  injuries 
caused  by  such  obstruction,  is  familiar  law.  Frequent 
adjudications  and  holdings  of  courts  of  last  resort  in  this 
State  have  made  familiar  the  rule  as  to  what  knowledge  of 
the  obstruction  must,  by  the  proofs,  be  brought  home  to 
the  city  authorities  before  the  city  can  be  held  liable.  It 
must  appear  that  the  city  has  had  actual  notice  of  the  dan- 
gerous obstruction,  or  it  must  have  existed  for  such  a  length 
of  time  that  notice  may  be  inferred. 

The  public  have  a  right  to  the  use  of  the  streets  of  a 
city  for  ordinary  modes  of  travel,  and  the  city  has  plenary 
power  to  make  the  exercise  of  that  right  reasonably  safe. 
Upon  such  right  in  the  public  and  such  power  in  the  city  is 
based  the  liability  of  the  municipality  for  injuries  occa- 
sioned by  dangerous  obstructions.  Having  the  control  of  its 
streets,  and  the  power  to  provide  the  means  for  exercising 
such  control,  the  law  imposes  upon  the  city  the  duty  of 
exercising,  it,  and  of  exercising  it  in  such  manner  as  to  ren- 
der it  reasonably  safe  for  persons  using  the  streets.  City 
of  Chicago  v.  Keefe,  114  111.  222;  City  of  LaSalle  v.  Porter- 
field,  138  111.  114;  Bobbins  v.  The  City  of  Chicago,  4  Wal- 
lace, 657. 

The  rule  of  liability  is  not  confined  to  cases  of  obstruction 
upon  the  surface  of  the  street.  An  overhead  awning,  sign 
or  other  object,  may  be  as  dangerous  as  an  obstruction  upon 
the  surface.  The  city  has  the  same  power  to  remove  the 
one  that  it  has  the  other.    Upon  principle,  its  duty  with 
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reference  to  one  is  the  same  as  it  is  with  reference  to  the 
other,  and  consequently  its  liability  for  a  neglect  to  perform 
the  duty  should  be  the  same  in  one  case  as  in  the  other. 

While  we  are  not  prepared  to  hold,  as  has  been  held  in  some 
of  the  States,  that  a  city  is  liable  for  injuries  resulting  from 
a  defect  in  the  construction  of  an  electric  street-car  line,  or 
for  an  improper  adjustment  of  electric  wire  suspended  over 
the  street,  we  do  hold  as  a  matter  of  law  that  where  a  private 
corporation,  to  whom  has  been  granted  the  right  to  oper- 
ate by  electricity  a  street  railway,  uses  an  appliance  that  is 
a  constant  menace  to  the  public  in  the  use  of  the  street  and 
the  city  has  notice  of  the  same,  but  neglects  to  abate  it, 
the  city  is  liable  for  injuries  caused  by  such  dangerous 
appliances  to  a  person  traveling  upon  the  street.  Like- 
wise, if  a  telephone  company  in  the  operation  of  its  lines 
uses  rotten  and  rusted  wires,  which  frequently  break  and 
expose  persons  and  horses  passing  upon  the  street  to 
danger,  and  the  city  with  knowledge  that  such  wire  is  being 
used  neglects  to  have  its  use  discontinued,  the  city  would 
be  in  like  manner  liable.  In  such  case  the  dangerous  con- 
ditions and  the  city's  knowledge  of  them  are  facts  for  the 
jury,  of  course. 

Appellant  contends  that  the  admission  in  evidence  of  cer- 
tain city  ordinances  was  erroneous.  Some  of  them  are 
ordinances  granting  franchises  to  the  electric  railway  and 
telephone  companies,  and  regulating  the  use  of  their  plants. 
One  is  an  ordinance  requiring  the  trolley  wire  to  be  pro- 
tected by  guards  or  other  devices  from  overhead  wires  com- 
ing in  contact  with  the  same  through  breakage  or  sagging, 
etc.;  another  establishes  the  office  of  the  city  electrician, 
defines  the  duties  of  such  officer,  and  lays  down  rules  and 
regulations  concerning  electrical  wiring  and  appliances. 
The  first  mentioned  were  certainly  admissible  against  the 
electric  railway  company  and  the  telephone  company, 
defendants  with  appellants.  By  the  last  mentioned  ordi- 
nance appellant  created  a  department,  and  placed  at  its 
head  an  officer  denominated  city  electrician.  It  thereby 
delegated  to  such  officer  the  authority  to  supervise  the  use 
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of  electrical  apparatuses  on  the  streets  of  the  city.  Notice 
to  such  officer  of  a  dangerous  appliance  or  condition  would 
be  notice  to  the  city,  and  for  that  reason  the  ordinance  was 
admissible.  No  error  was  committed  in  the  admission  of 
the  ordinances  in  evidence. 

By  the  second  instruction  for  the  plaintiff  the  court  told 
the  jury : 

"The  plaintiff  may  recover  against  either  one  or 
against  any  two,  or  all  of  the  defendants,  if  you  believe 
from  the  evidence  that  the  defendant,  or  either  one  of  them, 
or  any  two  them,  were  guilty  of  negligence  as  charged." 

Under  this  instruction  the  jury  was  authorized  to  find 
against  all  the  defendants,  even  though  they  believed  only 
one  was  guilty.  It  authorized  a  finding  against  the  city  if 
the  evidence  showed  that  a  dangerous  appliance  of  the  rail- 
way company  or  the  telephone  company  caused  the  injury, 
independent  of  whether  the  city  had  notice  of  the  same. 
It  was  error  to  give  it. 

The  third  instruction  for  the  plaintiff  is  erroneous  for  the 
same  reason. 

In  the  eighth  instruction  for  the  plaintiff  the  court  told 
the  jury : 

"The  elements  of  damage  which  the  jury  are  entitled  to 
take  into  account,  consist  of  all  the  effects  of  the  injury 
complained  of,  consisting  of  personal  inconvenience,  the 
sickness  which  the  plaintiff  endured,  and  the  loss  of  time, 
all  bodily  and  mental  suffering,  impairment  of  capacity  to 
earn  money,  the  pecuniary  expenses,  and  the  disfigurement 
or  permanent  annoyance  which  is  liable  to  be  caused  by  the 
derormity  resulting  from  injury;  and  in  considering  what 
would  be"  a  just  sum  in  compensation  for  the  sufferings  or 
injury,  the  jury  are  not  only  at  liberty  to  consider  the  bod- 
ily pain,  but  the  mental' suffering,  anxiety,  suspense  and 
fright  may  be  treated  as  elements  of  injury,  for  which 
damages,  by  way  of  compensation,  should  be  allowed; 
and  as  these  last  mentioned  elements  of  damages  are,  in 
their  very  nature,  not  susceptible  of  any  precise  or  exact 
computation,  the  determination  of  the  amount  is  committed 
to  the  judgment  and  good  sense  of  the  jury." 

Clearly,  this  instruction  allowed  the  jury  to  infer  that 
their  verdict  might  include  damages  for  "  mental  suffer- 
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ing,"  resulting  from  brooding  over  his  permanent  disfig- 
urement. The  reflections  of  a  young  person  that  he  must  go 
through  life  with  a  face  burned  and  scarred,  and  with  some 
of  the  fingers  upon  his  hands  grown  together,  and  others 
fastened  to  the  palm,  must  necessarily  bring  great  "men- 
tal suffering."  The  consciousness  that  his  marred  personal 
appearance  will  throughout  life  excite  the  constant  inquiry 
of  the  curious  must,  especially  to  one  of  a  sensitive  nature, 
be  a  permanent  annoyance  and  the  source  of  great  mental 
anguish.  But  in  this  State  such  " mental  suffering"  is  not 
a  proper  element  of  damages.  It  is  the  mental  suffering 
which  arises  necessarily  and  spontaneously  from  an  injury 
or  shock  to  the  nerves  of  sensation,  or  from  such  pain  and 
anguish  as  remain  during  the  continuation  of  the  original 
and  exciting  cause,  that  is  a  proper  element  of  damages. 
Mere  humiliation  and  mental  anguish  resulting  from  the 
contemplation  of  maimed  hands  and  a  disfigured  face  do 
not,  in  a  legal  sense,  enter  into  an  ascertainment  of  the 
pecuniary  damages  one  has  sustained  as  the  result  of  neg- 
ligence. I.  C.  R.  R.  Co.  v.  Cole,  165  111.  334;  C,  B.  &  Q.  R. 
R.  Co.  v.  Hines,  45  111.  App.  299;  Chicago  and  Grand  Trunk 
Ry.  Co.  v.  Spurney,69  III.  App.  549. 

For  error  in  giving  the  above  mentioned  instructions  the 
judgment  will  be  reversed. 

As  the  cause  will  be  remanded  for  another  trial  we  do 
not  care  to  express  views  upon  the  weight  of  the  evidence, 
or  upon  the  question  of  the  sufficiency  of  the  notice  which 
the  city  had  of  the  dangerous  conditions  complained  of, 
except  to  say  that  there  was  evidence  tending  to  show  neg- 
ligence and  notice.  Judgment  reversed  and  the  cause 
remanded. 


Michael  Kenny,  Ex'r,  etc.,  t.  Hardin  C.  Keplinger. 

1.  Trustees— Converting  a  Trust  Fund— Remedy  of  the  Beneficiary. 
—When  a  trustee  has  committed  a  breach  of  trust  and  converted  to  his 
own  use  a  trust  fund,  the  beneficiary  of  the  fund  may  elect  to  accept 
the  proceeds  of  the  conversion  or  he  may  hold  the  trustee  to  an  account- 
ing for  the  original  fund. 
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2.  Executors— Duty  to  Secure  Collections  for  His  Estate.— It  is  the 
duty  of  an  executor,  when  it  becomes  in  order  to  secure  the  collection 
of  a  judgment  or  decree  belonging  to  the  estate  he  represents,  to  bid  for, 
and  become  the  purchaser  of  real  estate  sold  at  judicial  sales  made  in 
the  interest  of  such  estate,  and  the  premises  so  purchased  are  to  be  con- 
sidered as  assets  in  his  hands  and  may  be  sold  again  by  him  with  the 
approval  of  the  court,  and  the  money  arising  from  such  sale  must  be 
accounted  for  and  paid  over  the  same  as  other  moneys  in  his  hands. 

8.  Same— Premises  Purchased  to  be  Assets. — When  an  executor  pur- 
chases property  at  a  judicial  sale  made  in  the  interest  of  the  estate  he 
represents,  such  property  is  to  be  considered  as  assets  in  his  bands. 

BUI  for  Accounting.— Appeal  from  the  Circuit  Court  of  Morgan 
County;  the  Hon.  Robert  E.  Shirley,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1899.  Affirmed.  Opinion  filed  June  12, 
1900. 

Morrison  &  Worthington,  attorneys  for  appellant 

John  I.  Rinakeb  and  Edward  P.  Kirby,  attorneys  for 
appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

On  the  13th  of  July,  1892,  William  C.  Clark  died,  testate, 
in  Morgan  county,  111.,  owning  farm  lands  of  about  the 
value  of  $15,000,  and  personal  effects  of  about  the  value  of 
$28,500.     He  left  a  widow,  Sarah  Clark,  but  no  children. 

By  the  will,  which  was  duly  probated,  he  placed  his  en- 
tire estate  under  the  control  of  his  wife,  using  the  following 
language : 

•'  I  give  and  bequeath  to  my  beloved  wife,  Sarah  Clark, 
all  of  my  real  estate,  personal  property,  moneys,  goods, 
chattels  and  effects  of  any  and  every  nature  whatever,  to 
her  sole  use  and  benefit,  her  lifetime;  that  after  the  death 
of  my  beloved  wife,  Sarah  Clark,  that  whatever  remains  of 
my  property,  I  will  that  it  be  divided  as  hereinafter  men- 
tioned." 

The  will  made  Sarah  Clark  executrix  without  bond  and 
provided  that  in  case  of  her  death,  or  inability  to  act, 
Michael  Eenny  should  act  as  executor. 

Sarah  Clark  acted  as  executrix  from  the  date  of  her  let- 
ters testamentary,  July  22,  1882,  to  the  time  of  her  death, 
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April  13,  1896.  The  most  of  the  personal  estate  consisted 
of  notes,  and  during  that  time  she  collected  them  and  in- 
vested the  proceeds,  sometimes  taking  notes  payable  to  her- 
self individually.  Upon  her  death,  appellee  was  appointed 
administrator  of  her  estate,  and  as  such  took  possession  of 
all  the  personal  effects  which  she  had  in  her  control. 

On  the  9th  of  May,  1896,  Michael  Kenny  obtained  let- 
ters as  executor  of  the  estate  of  William  C.  Clark,  and 
demanded  of  appellee  possession  of  all  the  effects  which  had 
come  into  his  possession  as  administrator  of  the  estate  of 
Sarah  Clark.  Proceedings  were  instituted,  by  petition,  in 
the  County  Court  of  Morgan  County,  to  compel  the  trans- 
fer of  the  effects  as  demanded,  which  resulted  in  a  denial  of 
the  order  applied  for.  An  appeal  was  prosecuted  to  the 
Circuit  Court,  where  a  trial  was  had  with  like  result.  The 
Appellate  Court  affirmed  the  judgment  of  the  Circuit 
Court,  but  on  appeal  to  the  Supreme  Court,  the  various 
judgments  mentioned  were  reversed,  and  the  cause  remanded 
to  the  County  Court.  When  the  case  was  reinstated  in  the 
County  Court  Kenny  dismissed  his  petition  and  began  this 
suit  in  chancery  for  an  accounting  against  appellee. 

After  the  filing  of  an  answer  and  replication  in  the  Cir- 
cuit Court  the  cause  was  referred  to  the  master  for  proofs 
and  findings.  The  master  took  the  proofs  and  made  an 
elaborate  report  of  findings  and  statement  of  account. 
Numerous  exceptions  to  the  report  were  filed  by  the  de- 
fendant, some  of  which  were  sustained  and  others  overruled. 
It  would  render  this  opinion  too  lengthy  to  discuss  them  in 
detail.  It  is  only  necessary  to  consider  the  main  features 
of  the  decree. 

The  court  found  the  equities  of  the  cause  with  the  com- 
plainant; found  that  the  property  inventoried  by  the 
defendant  as  belonging  to  the  estate  of  Sarah  Clark  was 
held  by  him  in  trust  for  the  benefit  of  the  estate  of  William 
C.  Clark,  and  that  the  complainant,  as  executor  of  the  will 
of  Clark,  was  entitled  to  have  the  same  paid  over  and  deliv- 
ered to  him  by  the  defendant.  The  court  charged  the 
defendant  with  $30,354.41,  and  gave  him  credit  with  vari- 
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ous  items  paid  out  to  the  amount  of  $5,834.40,  leaving  a 
balance  of  $24,520.01. 

Among  the  assets  which  came  to  the  hands  of  appellee, 
were  certain  promissory  notes,  payable  to  Mrs.  Clark  and 
secured  by  mortgage  on  real  estate;  one  for  $5,000,  executed 
by  Martha  Crabtree;  one  by  Washington  Sample  for  $4,000; 
one  by  A.  J.  Morris  for  $2,550;  one  by  John  M.  Conlee  for 
$1,650;  and  one  by  Michael  Kenny  (appellant)  for  $2,000. 
Appellee,  as  administrator,  instituted  foreclosure  suits 
against  the  parties,  obtained  decrees,  had  the  mortgaged 
lands  sold  by  the'  master,  and  bid  them  in  for  debt  and  costs. 
The  makers  were  at  the  time  insolvent.  The  aggregate 
amount  of  the  sales  was  $23,630.07.  Upon  the  trial  appel- 
lant contended  that  appellee  was  a  trustee  de  son  tort,  and 
was  therefore  personally  liable  for  the  several  amounts  of 
his  bids,  with  five  per  cent  interest  thereon.  The  position 
taken  was  that  in  assuming  control  of  the  securities  men- 
tioned and  foreclosing  the  mortgages  appellee  had  acted 
without  right  or  justification,  and  that  appellant  as  executor 
had  the  right  of  electing  whether  he  would  take  the  certifi- 
cates of  purchase  held  by  appellee  or  compel  him  to  respond 
in  money  for  the  full  amount  of  his  bids.  He  declared  his 
election  to  charge  appellee  with  the  amount  of  his  bids. 
The  chief  contest  upon  the  trial,  therefore,  was  whether 
appellee  in  the  accounting  by  the  court  should  be  so  charged, 
or  whether  he  should  be  allowed  to  turn  over  to  appellant 
the  several  certificates  of  purchase  at  their  face  value. 
The  court  took  the  latter  view  and  decreed  that  appellee 
should  assign  and  deliver  to  appellant  the  certificates,  and 
pay  to  him  $889.94,  the  balance  found  due  after  a  delivery 
of  the  certificates,  in  full  settlement  with  appellant.  It  is 
this  portion  of  the  decree  that  appellant  complains  of,  and 
on  account  of  it  the  case  is  brought  to  this  court  for  review. 

By  the  clause  of  the  will  above  quoted  is  manifested  an 
intention  on  the  part  of  the  testator  to  provide  ample  sup- 
port for  his  widow,  and  to  that  end  she  was  given  untram- 
meled  control  of  the  entire  estate,  including  the  income 
and  any  part  of  the  principal  she  might  see  fit  to  expend 
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for  her  benefit.  The  personal  property  remaining  in  her 
hands  at  the  time  of  her  death,  therefore,  was  chargeable 
with  the  debts  she  had  contracted  while  living.  For  that 
reason  the  court  properly  allowed  as  credits  for  appellee  all 
claims  which  had  been  regularly  probated  against  the  estate 
of  Sarah  Clark  and  paid  by  him. 

This  court  recognizes  to  its  fullest  extent  the  rule  of 
equity  jurisprudence  that,  when  a  trustee  has  committed  a 
breach  of  trust  and  converted  to  his  own  use  a  trust  fund, 
the  beneficiary  of  the  fund  may  elect  to  accept  the  pro- 
ceeds of  the  conversion,  or  may  hold  the  trustee  to  an 
accounting  for  the  original  funds.  We  do  not  regard  appel- 
lee as  occupying  the  position  of  such  a  trustee,  however. 
At  the  time  he  instituted  suits  for  the  foreclosure  of  the 
mortgages  mentioned  he  had  been  declared  by  the  County 
Court,  by  the  Circuit  Court  and  by  this  court  a  regularly 
appointed  administrator,  with  full  power  to  take  charge  of, 
and  manage  to  the  best  of  his  ability,  the  entire  personal 
property  of  his  intestate.  As  a  part  of  the  property  he 
found  five  overdue  notes  and  mortgages  against  parties  who 
were  insolvent.  Byx  foreclosing  the  mortgages  he  sought 
only  to  protect  the  estate  committed  to  his  charge  by  the 
court.    He  was  seeking  no  benefit  or  advantage  to  himself. 

Section  38,  chapter  77  of  the  Revised  Statutes  provides  : 

"  When  it  is  necessary,  in  order  to  secure  the  collection 
of  a  judgment  or  decree  belonging  to  any  estate,  it  shall 
be  the  duty  of  the  executor  or  administrator  to  bid  for  and 
become  the  purchaser  of  real  estate  at  the  sale  thereof  by 
the  sheriff,   master    in  chancery,   or  other  officer.    The 

E  remises  so  purchased  shall  be  assets  in  his  hands,  and  may 
e  again  sold  by  him  with  the  approval  of  the  County 
Court,  and  the  money  arising  from  such  sale  shall  be 
accounted  for  and  paid  over  as  other  moneys  in  his  hands.1' 

Under  this  statute  it  was  the  duty  of  appellee  to  do  just 
what  he  did  do  when  the  property  was  offered  by  the 
master.  The  certificates  were  issued  to  him  as  administra- 
tor. Counsel  for  appellant  contend  that  the  word  "  admin- 
istrator," as  it  appears  in  the  certificates,  is  only  descriptive 
of  the  person,  and  that  the  purchases  should  be  regarded  as 
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made  individually  for  his  own  benefit.  We  are  asked  to  so 
hold.  Such  a  holding  would  be  in  the  face  of  all  the  facts 
and  circumstances  attending  the  foreclosure  proceedings 
and  the  sales  by  the  master. 

We  think  appellant  has  no  just  cause  for  complaint  of 
the  decree*    Decree  affirmed. 


Alexander  Piatt  v.  Theodore  E.  Curtiss. 
Same  v.  Albert  B.  Curtiss. 

1.  Duxim— Established  by  Parol  Agreements.— Under  the  act  of 
June  4,  1889,  ditches  and  drains,  either  open  or  covered,  theretofore  or 
thereafter  constructed  by  mutual  license,  consent  or  agreement  of  the 
owners  of  adjacent  or  adjoining  lands  for  their  mutual  benefit,  are  in 
law  to  be  held  as  drains  for  mutual  benefit  of  all  lands  interested. 

2.  Damages— For  the  Flooding  of  Lands.— Permanent  damages, 
past  and  future,  for  flooding  lands  by  obstructing  watercourses  are^legal 
and  proper  under  declarations  properly  drawn. 

Trespass  on  the  Case,  for  flooding  lands.  Appeal  from  the  Circuit 
Court  of  Morgan  County;  the  Hon.  Owen  P.  Thompson,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1899.  Affirmed. 
Opinion  filed  June  12,  1900. 

H.  G.  Whitlook,  attorney  for  appellant. 
M.  T.  Layman,  attorney  for  appellees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

These  suits  were  commenced  in  the  Circuit  Court  of  San- 
gamon County  against  appellant  for  damages  caused  by  his 
filling  up  an  open  ditch  whereby  the  adjacent  lands  of 
appellees  were  flooded. 

By  agreement  the  venue  was  changed  to  Morgan  county, 
and  there  the  two  cases  were  tried  together  by  the  court, 
the  jury  having  been  waived.  The  court  rendered  a  judg- 
ment in  favor  of  Theodore  E.  Curtiss  for  $175,  and  a  judg- 
ment in  favor  of  Albert  B.  Curtiss  for  $225. 
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The  evidence  shows  that  appellant  is  the  owner  of  the 
N.W.  i  of  Sec.  18,  T.  13  N.,  R.  7  west  of  3rd  P.  M.,  in  San- 
gamon  county;  that  Theodore  E.  Curtiss  owns  a  tract  of 
land  which  abuts  appellant's  on  the  north  and  that  Albert 
B.  Curtiss  owns  a  tract  which  joins  appellant's  on  the  north- 
east. For  nearly  thirty  years,  and  up  to  within  a  few  years 
before  the  commencement  of  these  suits,  an  open  ditch,  two 
or  three  feet  wide,  from  the  land  of  Albert  Curtiss,  entered 
the  land  of  appellant  at  the  northeast  corner  and,  extend- 
ing in  a  southwesterly  direction  over  appellant's  land 
toward  a  creek,  furnished  an  outlet  for  surface  water  accu- 
mulating upon  the  lands  of  Albert  and  Theodore  Curtiss. 
Appellant's  land  is  lower  than  the  other  tracts  and  the 
natural  trend  of  the  surface  is  in  the  direction  followed  by 
the  old  ditch.  In  1893,  soon  after  appellant  purchased  and 
took  possession  of  his  land,  he  began  filling  up  the  ditch 
and  against  the  protests  of  appellees  continued  to  do  so 
until  it  ceased  to  be  an  outlet  for  the  water  from  the  other 
lands.  He  persists  in  keeping  the  ditch  closed,  so  that  sur- 
face water  backs  up  and  stands  upon  appellees'  lands,  thereby 
injuring  crops  and  the  soil. 

The  first  error  assigned  upon  the  record  and  discussed  in 
the  brief  of  appellant  is  the  action  of  the  court  in  overrul- 
ing the  demurrer  to  the  declarations.  Appellant  did  not 
stand  by  his  demurrer  but  elected  to  plead  and  try  the  cases 
upon  the  merits.  He  is  in  no  position,  therefore,  to  urge 
the  overruling  of  the  demurrer  as  error. 

In  the  first  count  of  the  declaration  of  Theodore  E.  Cur- 
tiss, it  is  alleged  that  the  ditch  was  built  by  contract  with 
a  former  owner  of  appellant's  land  and  that  it  was  then 
agreed  between  the  parties  that  it  should  be  perpetually 
maintained.  It  is  neither  alleged  nor  proven  that  such  con- 
tract was  in  writing,  and  for  that  reason,  it  is  contended, 
was  not  binding.  In  1857  and  1858  the  land  now  owned  by 
appellant  was  owned  by  Ralph  Curtiss.  He  testified  that 
at  that  time  one  Landreth  owned  the  land  now  owned  by 
Theodore  Curtiss  and  that  one  Henderson  owned  the  land 
now  owned  by  Albert  Curtiss;  that  there  was  about  seventy- 
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live  acres  of  very  low,  wet  land,  formed  from  parts  of  the  dif- 
ferent tracts,  which  was  useless  without  drainage;  that  the 
respective  owners  got  together  and  constructed  a  ditch  over 
his  and  the  other  land  and  that  it  was  maintained  so  long 
as  he  owned  the  land.  The  evidence  further  shows  that  it  is 
the  same  ditch  that  witnesses  testify  has  been  open  for  more 
than  twenty  years  and  the  one  filled  by  appellant.  Coun- 
sel for  appellant  says:  "Conceding  that  there  was  an  oral 
agreement  between  Ralph  C.  Curtiss  and  the  other  owners 
of  adjacent  lands  to  dig  this  ditch  for  the  water  from  the 
lands  owned  by  the  Curtisses  to  flow  over  that  now  owned 
by  Piatt,  that  would  amount  only  to  a  license,  and  be  revok- 
able  at  any  time;"  and  cites  Illinois  authorities  in  support 
of  the  proposition.  We  call  counsel's  attention  to  an  act  of 
the  legislature  relating  to  drains  by  mutual  license,  con- 
sent or  agreetnent  of  adjoining  land  owners,  approved  June 
4,  1889,  and  passed  after  the  filing  of  the  opinions  in  the 
case  cited.  Hurd's  Revised  Statutes  of  1898,  694.  The 
first  section  of  the  act  reads : 

"That  whenever  any  ditch  or  drain,  either  open  or 
covered,  has  been  heretofore  or  shall  be  hereafter  con- 
structed by  mutual  license,  consent  or  agreement  of  the 
owner  or  owners  of  adjoining  or  adjacent  lands,  either 
separately  or  jointly,  so  as  to  make  a  continuous  line  upon, 
over  or  across  the  lands  of  said  several  owners,  or  where 
the  owner  or  owners  of  adjoining  or  adjacent  lands  shall 
hereafter  by  mutual  license,  consent  or  agreement,  be  per- 
mitted to  connect  with  a  drain  already  so  constructed,  or 
where  the  owner  or  owners  of  the  lower  lands  has  hereto- 
fore or  shall  hereafter  connect  a  drain  to  a  drain  constructed 
by  the  owner  or  owners  of  the  upper  lands,  then  such  drains 
shall  be  held  to  be  drain  for  the  mutual  benefit  of  all  the 
lands  so  interested  therein." 

The  third  section  reads  as  follows: 

"Whenever  drains  have  been  or  shall  be  constructed  in 
accordance  with  this  act  none  of  the  parties  interested 
therein  shall,  without  the  consent  of  all  the  parties,  fill  the 
same  up  or  in  any  manner  interfere  with  the  same  so  as  to 
obstruct  the  flow  of  water  therein;  and  the  license,  con- 
sent or  agreement  of  the  parties  herein  mentioned,  need 
not  be  in  writing  but  shall  be  as  valid  and  binding  if  in 
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parol  as  if  in  writing,  and  may  be  inferred  from  the  acqui- 
escence of  the  parties  in  the  construction  of  such' drain." 

The  fourth  section  provides  that  any  person  having  the 
right  under  the  then  existing  laws  to  revoke  any  parol 
license  before  then  granted  could  do  so,  provided  he  exer- 
cised the  right  within  one  year  from  the  time  of  the  act 
going  into  force  and  that  a  neglect  to  revoke  it  within  the 
year  should  forever  bar  him  from  revoking  it. 

Clearly  the  ditch  in  question  comes  within  the  spirit  and 
meaning  of  the  act  quoted  from.  It  nowhere  appears  in 
proof  that  appellant  or  his  grantor,  within  one  year  from 
the  time  that  the  act  went  into  force,  elected  to  revoke  the 
license  which  grew  out  of  the  arrangement  under  which 
the  ditch  was  constructed,  and  the  act  of  appellant  in  ful- 
filling it  was  unlawful. 

Complaint  is  made  of  the  ruling  of  the  trial  court  in 
allowing  the  plaintiffs  to  prove  permanent  damages,  past 
and  future,  to  the  lands,  instead  of  confining  the  evidence  to 
proofs  of  damage  to  the  crops,  and  such  as  had  accrued  to 
the  land  before  the  commencement  of  the  suits.  Perma- 
nent damages  are  recoverable  in  cases  of  this  kind,  of 
course,  and  the  only  question  involved  was  whether  the 
declarations  were  broad  enough  to  allow  them.  They  were 
certainly  proper  under  the  declaration  of  Theodore  Curtiss. 
While  it  might  be  placing  a  too  liberal  construction  to  say 
that  the  declaration  in  the  other  case  was  broad  enough  for 
that  purpose,  the  proofs  show  that  the  damages  to  Albert 
Curtiss'  crops  amounted  to  as  much  as  that  allowed  by  the 
court. 

We  see  no  force  in  the  contention  that  Theodore  Curtiss 
is  not  entitled  to  recover  damages  for  the  reason  that  at  no 
time  during  the  flooding  of  the  lands  was  he  in  possession, 
but  had  turned  over  the  entire  tract  to  a  son  as  the  pros- 
pective owner.  The  son  was  holding  possession  by  a  mere 
parol  agreement  that  was  liable  to  be  canceled  at  any  time 
at  the  option  of  his  father. 

We  see  no  sufficient  ground  for  disturbing  the  finding 
and  the  judgment  of  the  Circuit  Court. 

Judgment  affirmed. 
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Desnoyers  Shoe  Co.  v.  The  First  National  Bank  of  Litch- 
field et  al. 

1.  Judgments  by  Confession—  Void  Without  Proof  of  tlie  Execution 
of  the  Authority, — A  judgment  entered  by  confession  without  proof  of 
the  execution  of  the  warrant  of  authority  is  void,  and  so  are  all  proceed- 
ings under  it. 

2.  Same— Proof  of  the  Execution  of  the  Warrant  of  Authority  Be- 
fore a  Notary  of  AnotJier  State. — Proof  of  the  execution  of  a  warrant  of 
authority  to  confess  a  judgment  made  before  a  notary  of  another 
State  is  a  nullity  unless  it  appears  from  the  certificate  of  the  notary  or 
otherwise  that  he, was  authorized  by  the  laws  of  his  State  to  administer 
oaths  at  the  time  the  proof  was  made. 

3.  Same— Entered  Without  Proof  of  the  Execution  of  the  Warrant 
of  Authority.—  An  entry  of  a  judgment  by  confession  upon  a  warrant 
of  attorney,  without  which  the  attorney  is  not  shown  to  have  been 
authorized  within  the  meaning  of  section  66  of  the  practice  act  to  con- 
fess the  judgment,  is  void,  and  all  proceedings  under  it  are  invalid,  and 
confer  no  rights  upon  the  plaintiff  in  an  execution  issued  upon  such 
judgment. 

4.  Same— Executions  upon  Void  Judgments.— A  judgment  by  con- 
fession without  authority  in  the  attorney  confessing  it,  is  void,  and  an 
execution  issued  upon  such  a  judgment  creates  no  lien  upon  the  goods 
of  the  defendant  nor  upon  the  proceeds  arising  from  the  sale  of  the 
same. 

5.  Same— May  be  Questioned  in  a  Collateral  Proceeding.— The  valid- 
ity in  a  judgment  by  confession,  entered  without  proof  of  the  execution 
of  the  warrant  of  authority  authorizing  its  entry,  may  be  questioned  in 
a  collateral  proceeding. 

6.  Same— Can  Not  Rest  in  Proof  Aliunde.— The  validity  o€  a  judg- 
ment confessed  in  vacation  can  not  be  supported  by  proof  aliunde. 

7.  Same— Proof  of  the  Authority  in  Vacation.— Proof  of  the  execu- 
tion of  power  of  attorney  to  confess  a  judgment  must  be  made  before 
the  clerk  is  authorized  to  enter  the  judgment,  and  the  only  mode  of 
proving  such  fact  in  vacation,  is  by  affidavit. 

8.  Same— Distinction  Between  Confession  in  Vacation  and  in  Term 
Time.— A  judgment  by  confession  in  term  time  and  a  judgment  by 
confession  in  vacation  stand  upon  a  different  footing.  One  is  entered, 
before  an  officer  having  judicial  functions  concerning  whose  acts  liberal 
presumptions  are  always  indulged;  the  other  is  entered  before  an  offi- 
cer having  no  judicial  authority,  whose  authority  is  limited  to  the  filing 
of  the  papers  and  the  writing  up  of  the  judgment. 

9.  Same—  Strict  Construction  of  the  Late. — A  party  who  takes  a 
judgment  by  confession  must  see  to  it  at  his  peril  that  the  law  has  been 
complied  with,  or  take  the  risk  of  losing  the  benefit  of  his  judgment. 


89      579. 
106      371 
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10.  Affidavits — Before  Foreign  Notaries.— An  affidavit  made  before 
a  notary  of  another  State  is  a  nullity  unless  it  appears  from  his  certifi- 
cate or  otherwise  that  he  was  authorized  by  the  laws  of  his  State  to 
administer  oaths  at  the  time. 

Petition  for  Direction  as  to  the  Dlstribntion  of  Fluids,  etc.— 

Appeal  from  the  Circuit  Court  of  Montgomery  County;  the  Hon.  Will- 
iam M.  Farmer,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1900.    Opinion  filed  June  12,  1900. 

Statement. — On  the  16th  of  September,  1898,  appellant 
obtained  judgment  against  H.  G.  Tuttle,  by  confession,  in 
vacation,  for  $1,563.74,  on  several  judgment  notes  executed 
by  him  to  appellant. 

At  the  November  term  of  the  Circuit  Court  following, 
Tuttle  moved  the  court  to  vacate  the  judgment  and  quash 
the  execution*  which  had  been  issued  upon  it.  The  motion 
was  based  upon  the  contention  that  the  judgment  was  void 
because  the  affidavit  by  which  the  execution  of  the  power 
of  attorney  to  confess  judgment  was  attempted  to  be  proven 
was  insufficient.  The  following  is  a  copy  of  one  of  the 
notes  * 

"  St.  Louis,  Mo.,  May  17,  A.  D.  1898. 

On  August  second,  after  date,  for  value  received,  I  prom- 
ise to  pay  to  the  order  of  Desnoyers  Shoe  Co.,  at  their 
office,  one  hundred  fifty-seven  and  42-100  dollars,  with 
interest  at  seven  per  cent  per  annum  after  maturity  until 
paid. 

And  to  secure  the  payment  of  said  amount  I  hereby 
authorize,  irrevocably,  any  attorney  of  any  court  of  record 
to  appear  for  me  in  such  court,  in  term  time  or  vacation,  at 
any  time  hereafter,  and  confess  a  judgment  without  process 
in  favor  of  the  holder  of  this  note,  for  such  amount  as  may 
appear  to  be  unpaid  thereon,  together  with  costs  and  ten 
per  cent  —  dollars  attorney's  fee,  and  to  waive  and  release 
all  errors  which  may  intervene  in  any  such  proceedings,  and 
consent  to  immediate  execution  upon  such  judgment,  hereby 
ratifying  and  confirming  all  that  the  said  attorney  may  do 
by  virtue  hereof. 
$157.42        August  2-5. 

H.  G.  Tuttle, 

Litchfield,  111." 

The  affidavit  filed  with  the  clerk  at  the  time  judgment 
was  confessed  is  as  follows : 
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"  State  op  Missouri,  ) 

City  of  St.  Louis,     j 

J.  J}.  Desnoyers,  being  duly  sworn,  upon  his  oath  says  he 
is  president  of  the  plaintiff  in  the  above  cause,  and  that  he 
has  had  a  large  correspondence  with  defendant  covering 
several  years,  and  that  the  signatures  to  the  notes  attached 
to  the  declaration  herein  are  the  signatures  of  the  defend- 
ant, H.  G.  Tuttle. 

J.  B.  Desnoyers. 

Subscribed  and  sworn  to  before  me  this  16th  dav  of  Sep- 
tember, 1898. 

[Notary  Seal.]  George  M.  Block, 

Notary  Public  in  and  for  City  of  St.  Louis,  State  of  Mis- 
souri. 

My  term  will  expire  June  28,  1901." 

At  the  same  term  of  court,  Henry  N.  Handle,  sheriff  of 
Montgomery  county,  presented  to  the  court  a  sworn  peti- 
tion showing  that  after  receiving  the  above  mentioned  exe- 
cution, there  came  to  his  hands  eight  other  executions 
against  Tuttle,  in  favor  of  other  creditors;  that  all  the  exe- 
cutions were  levied  upon  a  stock  of  boots  and  shoes  belong- 
ing to  Tuttle,  which  were  sold  by  him  at  public  sale  for 
$1,726;  that  claims  of  preference  in  the  proceeds  were  being 
made  by  several  of  the  execution  creditors;  and  that  he  was 
unable  to  determine  what  distribution  should  be  made  by 
him.  Wherefore  he  prayed  for  an  order  of  court  directing 
a  distribution  of  the  proceeds  among  the  creditors  accord- 
ing to  legal  priority. 

Tuttle's  motion  and  the  sheriff's  petition  were  heard  to- 
gether, all  the  execution  creditors  having  entered  their 
appearance. 

Upon  the  trial,  appellant  asked  leave  to  file  an  amended 
affidavit  instead  of  the  one  filed  with  the  clerk  at  the  time 
the  judgment  by  confession  was  entered,  which  was  by  the 
court  denied. 

The  amended  affidavit  was  as  follows: 

State  of  Missodri,  ) 
City  of  St.  Louis,   j  S8- 

I,  George  M.  Block,  notary  public  within  and  for  said 
city  and  State,  do  hereby  certify  that  on  the  16th  day  of 
September,  1898,  personally  appeared  before  me,  J.  B.  Des- 


582  Appellate  Coubts  of  Illinois. 

Vol.  89.]  Desnoyers  Shoe  Co.  v.  First  Nat.  Bank. 

noyers,  to  me  personally  known,  and  made  oath  that  he  was 
the  president  of  the  Desnoyers  Shoe  Company,  and  that  he 
had  a  large  correspondence  with  H.  G.  Tuttle,  covering 
several  years,  and  tnat  the  signatures  to  the  notes  attached 
to  the  declaration,  to  which  said  affidavit  was  attached,  were 
the  signatures  of  the  said  H.  G.  Tuttle,  and  I  further  certify 
that  I  was  then  authorized  by  the  laws  of  the  State  of 
Missouri  to  administer  oaths. 

In  testimony  of  all  which,  I  have  hereunto  set  my  hand 
and  notarial  seal  this  14th  day  of  November,  1898.  My 
commission  as  a  notary  public  expires  June  2S,  1901. 

(Signed)   George  M.  Block, 
[Seal]  Notary  Public. 

The  court  sustained  the  motion,  vacated  the  judgment  in 
favor  of  appellant,  quashed  the  execution,  and  directed  a 
distribution  of  the  proceeds  of  sale  among  creditors  accord- 
ing to  priority  of  these  executions, 

II.  M.  Pollard,  attorney  for  appellant. 

A  motion  to  set  aside  a  judgment  by  confession  appeals 
to  the  equitable  jurisdiction  which  courts  of  law  exercise 
over  judgments  by  confession. 

And  such  confessions  will  not  be  set  aside  unless  there  is 
a  defense  on  the  merits. 

"  No  such  equitable  reasons  are  shown  in  the  present 
case.  It  is  not  claimed  that  the  note  was  not  given  for  a 
good  and  valuable  consideration,  or  that  the  debt  for  which 
the  judgment  was  entered  was  not  a  just  and  honest  debt, 
or  that  there  was  any  defense  on  the  merits."  Packer  v. 
Roberts,  140  111.  9. 

A  judgment  will  not  be  vacated  to  let  in  a  defense,  when 
the  affidavits  filed  in  support  of  the  motion  fail  to  show  that 
the  defense  can  be  successfully  maintained.  Holmes  v. 
Parker,  125  111.  478. 

Courts  of  law  exercise  equitable  jurisdiction  in  matters  of 
this  character,  and  will  not  disturb  the  judgment  unless  the 
defendant  has  shown  an  equitable  defense.  Campbell  v. 
Goddard,  17  111.  App.  382;  Rising  v.  Brainard,  36  111.  SO; 
Thomas  v.  Mueller,  106  111.  36;  Hanson  v.  Schlesinger,  125 
111.  230. 
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Defendant  can  not  enjoin  judgment  unless  he  shows  a 
meritorious  defense.    Colson  v.  Leitch,  110  111.  506. 

Without  a  defendant  shows  merits  he  can  not  set  aside 
judgment,  though  court  had  no  jurisdiction.  Kaufman  v. 
Schneider,  35  111.  App.  256. 

Courts  of  law  exercise  equitable  jurisdiction  in  matters  of 
this  kind  and  will  not  set  aside  judgment  unless  it  clearly 
appears  that  plaintiff  is  not  entitled  to  it.  Condon  v.  Besse, 
86  111.  159;  Norton  v.  Allen,  69  111.  306;  Wyraan  v.  Yeo- 
mans,  84  111.  407;  Pitts  v.  Magie,  24  111.  610." 

Zink  &  Kinder  and  Amos  Miller,  attorneys  for  appel- 
lees. 

Where  the  validity  of  a  judgment  is  denied  by  other 
judgment  creditors,  it  is  the  proper  practice  for  the  sheriff 
to  bring  the  money  derived  from  the  sale  into  the  court 
below,  together  with  his  petition  asking  for  an  order  of 
distribution.  Oppenheimer  &  Co.  v.  Girshofer  &  Co.,  54 
111.  App.  39;  Chittenden  v.  Eogers,  42  111.  96. 

There  are  no  presumptions  made  in  favor  of  a  judgment 
entered  by  confession  before  the  clerk  in  vacation.  It  must 
stand  or  fall  by  the  record  as  made  at  the  time  it  was  entered 
by  the  clerk.  Tucker  v.  Gill,  61  111.  241;  Iglehart  v.  Insur- 
ance Co.,  35  111.  516;  Martin  v.  Judd,  60  111.  83;  Campbell 
v.  Goddard,117Ill.  252. 

The  authority  to  confess  a  judgment  without  process 
must  be  clear  and  explicit,  and  must  be  strictly  pursued. 
Frye  et  al.  v.  Jones,  78  111.  632.  The  doctrine  is  well  set- 
tled and  has  often  been  recognized  by  this  court,  that  the 
power  to  confess  a  judgment  must  be  clearly  given  and 
strictly  pursued,  or  the  judgment  will  not  be  sustained, 
Keith  et  al.  v.  Kellogg  et  al.,  97  111.  147. 

Before  the  clerk  in  vacation  can  enter  a  valid  judgment, 
there  must  be  filed  with  him  a  declaration,  a  power  of  attor- 
ney authorizing  the  confession  and  proof  of  its  execution, 
and  a  plea  of  confession.    Tucker  v.  Gill,  61  111.  236. 

The  clerk  has  no  power  to  enter  a  judgment  by  confession 
in  vacation,  without  proof  being  filed  of  the  execution  of 
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the  power  of  attorney.  Gardner  v.  Bunn  et  al.,  1 32  111.  403; 
Roundy  v.  Hunt,  24  111.  598;  Chase  v.  Dana,  44  111.  262; 
Durham  v.  Brown,  24  111.  94. 

The  only  mode  of  proving  the  execution  of  the  power  of 
attorney  before  the  clerk  in  vacation  is  by  affidavit  Hall 
v.  Jones,  32  III.  43;  Ball  v.  Miller,  38  11L  110;  Gardner  v. 
Bunnetal.,  132111.403. 

Judgments  entered  by  the  clerk  in  vaction  without  proof 
of  the  execution  of  the  power  of  attorney  are  void.  Gard- 
ner v.  Bunn  et  al.,  132  111.  403;  Matzenbaugh  v.  Doyle,  56 
111.  App.  343. 

J.  B.  Desnoyers  does  not  state  that  he  has  seen  the 
defendant  write,  or  that  the  defendant  acknowledged  the 
signatures  to  the  correspondence  mentioned  to  be  genuine. 

Where  it  is  sought  to  prove  the  genuineness  of  a  Signa- 
ture, the  witness  must  show  his  acquaintance  with  the 
handwriting  by  having  seen  the  party  write,  or  that  the 
party  acknowledged  his  signature  to  be  genuine,  or  signed 
it  in  presence  of  the  witness.  Neither  of  these  conditions 
appear  from  the  affidavit  of  J.  B.  Desnoyers.  Long  v.  Lit- 
tle, 119  111.  601;  Bunn  v.  Gardner,  IS  111.  App.  94;  1  Green- 
leaf  on  Evidence,  Sec.  576-577. 

The  authority  to  administer  oaths  by  notaries  public  is 
one  derived  from  the  statute  law,  and  did  not  belong  to  the 
office  originally;  therefore  courts  do  not  take  judicial  notice 
of  the  fact  that  notaries  are  authorized  to  take  affidavits 
outside  the  jurisdiction  of  those  courts.  If  an  affidavit  is 
taken  out  of  the  jurisdiction  of  the  court,  it  can  not  be  rec- 
ognized unless  the  authority  and  official  character  of  the 
officer  are  authenticated.  16  Am.  &  Eng.  Ency.  of  Law, 
768. 

The  seal  authenticates  only  the  official  character  of  the 
officer;  by  legislative  provision  his  certificate  under  that 
seal  that  he  has  authority  by  the  laws  of  his  own  State  to 
administer  oaths  prima  facie  authenticates  his  authority  to 
do  so  in  the  courts  of  this  State.  Chap.  101,  Sec.  6,  Revised 
Statutes. 

The  supposed  affidavit  of  J.  B.  Desnoyers,  taken  in  the 


Third  District — April  Term,  1900.       585 

Desnoyers  Shoe  Co.  v.  First  Nat.  Bank. 

State  of  Missouri  before  notary  Block,  was  void,  for  the 
reason  the  notary  gave  no  certificate  of  his  authority  to 
administer  oaths  under  the  laws  of  the  State  of  Missouri, 
and  there  was  no  other  evidence  of  such  fact  presented  and 
tiled  therewith.  Smith  v.  Lyons,  80  111.  600;  Keefer  v. 
Mason,  36  111.  406;  Ferris  v.  Commercial  Nat'l  Bank,  55  111. 
App.  218;  s.  c,  158  111.  237. 

Thomas  M.  Jett,  attorney  for  Edwin  R.  Elliott,  Kate  E. 
Boulton,  Maria  Goodall,  A.  E.  Nettleton  and  Frank  N. 
Tuttle,  appellees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  an  order  of  the  Circuit  Court,  setting 
aside  a  judgment  by  confession  in  vacation  and  quashing  an 
execution  from  it.  As  stated  by  counsel  for  appellant,  the 
sole  questions  involved  in  the  controversy  are : 

First,  was  the  declaration,  with  the  affidavit  and  jurat 
attached,  sufficient  authority  to  authorize  the  entering  of  a 
judgment  in  vacation  ? 

Second,  ought  the  court  to  have  received  the  amended 
affidavit  offered  by  the  Desnoyers  Shoe  Company? 

Proof  of  the  execution  of  the  power  of  attorney  to  con- 
fess judgment  must  be  made  before  the  clerk  of  a  court  is 
authorized  to  enter  judgment  by  confession.  Gardner  v. 
Bunn  et  al.,  132  111.  403.  The  only  mode  of  proving  the 
execution  of  such  power  of  attorney  before  the  clerk  in 
vacation  is  by  affidavit.  Hall  v.  Jones,  32  111.  38;  Ball  v. 
Miller,  38  111.  110. 

The  affidavit  filed  by  appellant  with  the  declaration,  note 
and  plea  of  confession,  was  defective  in  that  it  was  made 
before  a  notary  public  of  Missouri,  who  did  not  certify  that 
he  was  authorized  by  the  laws  of  Missouri  to  administer 
oaths.  An  affidavit  made  before  a  notary  of  another  State 
is  a  nullity,  unless  it  appears  from  his  certificate,  or  other- 
wise, that  he  was  authorized  by  the  laws  of  that  State  to 
administer  oaths.  Keefer  v.  Mason,  36  111.  406;  Smith  v. 
Lyons,  80  III.  600;  Ferris  v.  Commercial  National  Bank, 
158  111.  237;  Trevor  et  al.  v.  Colgate  et  al.,  181  111.  129. 
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The  affidavit  in  this  case  being  a  nullity,  there  was  no 
authority  in  the  clerk  to  enter  the  judgment,  and  it  follows 
as  a  logical  sequence  that  it  and  the  execution  issued  from 
it  were  void. 

Counsel  for  appellant  calls  to  his  aid  a  familiar  rule  of 
law,  repeatedly  announced  by  our  Supreme  Court,  that  a 
judgment  will  not  be  set  aside,  or  its  collection  enjoined, 
unless  the  defendant  shows  some  defense  on  the  merits.  If 
the  doctrine  announced  in  Gardner  v.  Bunn  et  al.,  supra, 
that  a  judgment  by  confession  in  vacation,  unaccompanied 
by  an  affidavit  proving  the  execution  of  the  power  of  attor- 
ney, is  void,  is  correct,  then  the  rule  requiring  the  defendant 
to  show  a  defense  on  the  merits  should  not  apply.  Espe- 
cially should  that  be  the  case  here,  where  the  creditors  of 
Tuttle  are  more  deeply  concerned  than  he  is,  and  where 
the  contest  is  really  a  race  between  creditors. 

We  regard  the  application  for  leave  to  file  an  amended 
affidavit  and  jurat  as  the  important  and  difficult  question 
for  decision.  Had  the  confession  of  judgment  been  entered 
in  term  time,  then,  undoubtedly,  under  our  statute  of 
"  Amendments  and  Jeofails,"  appellant  would  have  the  right 
to  amend  the  affidavit.  But  a  judgment  by  confession  in 
term  time  and  a  judgment  by  confession  in  vacation  stand 
upon  a  different  footing.  One  is  entered  before  an  officer 
having  judicial  functions,  concerning  whose  acts  liberal 
presumptions  are  always  indulged.  The  other  is  entered 
before  an  officer  having  no  judicial  authority,  a  mere  clerk, 
whoso  authority  is  limited  to  tlae  filing  of  the  papers  and 
the  writing  up  of  the  judgment  record. 

A  decided  disposition  to  hold  the  parties  to  a  strict 
compliance  with  every  provision  of  the  law  authorizing 
confessions  of  judgment  in  vacation  is  manifested  by  the 
following  well  considered  cases:  Stein  v.  Good,  115  I1L 
93;  Gardner  v.  Bunn  et  al.,  132  111.  403;  Matzenbaugh  v. 
Doyle,  156  111.  331. 

In  Stein  v.  Good,  the  following  language  appears  in  the 
opinion : 

"These  judgments  are  most  generally  confessed  when 
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the  defendant  is  in  failing  circumstances,  and  when  the 
business  community  have  an  interest  in  his  affairs.  *  *  * 
Uniformity  and  regularity  in  these  proceedings  are  there- 
fore of  the  utmost  importance  to  the  community,  and  we 
are  aware  of  no  better  method  of  securing  these  desirable 
objects  than  by  saying  to  those  who  take  such  judgments, 
that  they  must,  at"  their  peril,  see  that  that  law  has  been 
complied  with,  or  take  the  risk  of  losing  the  benefit  of  their 
judgments." 

And  in  Matzenbaugh  v.  Doyle  the  following : 

"  In  cases  of  this  character  the  authority  of  the  attorney 
to  execute  the  cognovit,  and  of  the  clerk  to  enter  up  judg- 
ment in  pursuance  thereof,  should  fully  and  clearly  appear 
from  the  papers  filed  upon  the  application  for  judgment. 
Those  papers,  together  with  the  judgment,  constitute  the 
record,  and  like  other  records,  it  must  be  tried  by  itself, 
and  its  validity  can  not  be  made  to  depend  upon  evidence 
aliunde.  The  entry  of  judgment,  having  been  made  in 
vacation,  before  the  clerk,  a  mere  ministerial  officer,  it  will 
be  aided  by  none  of  those  presumptions  which  prevail  where 
judgments  are  entered  in  open  court,  and  hence  no  pre- 
sumption will  be  indulged  in  that  evidence  was  presented 
or  heard,  other  than  that  appearing  of  record.  If,  then, 
the  authority  of  the  attorney  to  execute  the  cognovit  was 
not  shown  at  the  time  the  judgment  was  entered,  the  clerk 
was  without  authority  to  enter  up- the  judgment,  and  such 
entry  was  improvidently  made." 

We  are  of  opinion  that  the  trial  court  properly  refused 
to  allow  appellant  to  file  an  amended  affidavit  when  its 
effect  would  have  been  to  cut  out  from  sharing  in  the 
proceeds  of  the  sheriff's  sale,  judgment  creditors  who  had 
taken  the  precaution  to  have  valid  and  regular  judgments 
entered. 

As  to  the  cross-errors  assigned  by  certain  of  the  execu- 
tion creditors  named  in  the  sheriff's  petition  and  effected 
by  the  court's  order  of  distribution,  it  is  only  necessary  to 
say  that  they  have  filed  no  abstract  showing  what  portion 
of  the  record  constitutes  the  error  complained  of.  The 
only  abstract  filed  in  the  case  is  the  one  filed  by  appellant, 
the  Desnoyers  Shoe  Company.  The  alleged  error  com- 
plained of  nowhere  appears  in  that  abstract.    Everything 


588  Appellate  Courts  op  Illinois. 

Vol.  89.]  Desnoyers  Shoe  Co.  v.  First  Nat.  Bank. 

on  which  error  is  assigned  must  appear  in  the  abstract. 
Gibler  v.  The  City  of  Mattoon,  167  111.  18. 
The  order  of  the  Circuit  Court  will  be  affirmed. 

Additional  opinion  by  Me.  Justice  Burroughs. 
The  petition  of  the  sheriff  of  Montgomery  county  pre- 
sented to  the  court  is  as  follows : 

"  To  the  honorable,  the  presiding  judge  of  the  Circuit 
Court  of  the  County  of  Montgomery,  and  State  of  Illinois, 
at  the  November  term,  A.  D.  1898,  thereof: 

Your  petitioner,  Henry  A.  Handle,  sheriff  of  the  county 
of  Montgomery,  and  State  of  Illinois,  respectfully  represents 
and  shows  unto  your  honor,  that  heretofore  there  have  come 
into  his  hands,  as  such  sheriff,  certain  executions  more  fully 
hereinafter  described,  whereby  your  petitioner  is  com- 
manded of  the  goods  and  chattels  of  lands  and  tenements  of 
Ilenry  G.  Tuttle,  certain  sums  of  money  to  make,  to  wit,  one 
execution  issued  out  of  the  office  of  the  clerk  of  the  Circuit 
Court  of  said  Montgomery  county,  in  favor  of  Desnoyers 
Shoe  Company,  for  the  sum  of  $1,563.74  and  costs  of  suit, 
which  was  received  by  your  petitioner  on  the  16th  day  of 
September,  A.  D.  1898,  at  2  o'clock  and  thirty  minutes  p.  m. 
of  that  day,  two  executions  issued  out  of  the  office  of  said 
clerk  of  said  Circuit  Court  in  favor  of  First  National  Bank 
of  Litchfield,  aggregating  the  sum  of  $551.74  and  costs  of 
suit,  which  said  executions  were  received  by  vour  petitioner 
at  thirty  minutes  past  7  o'clock,  a.  m.,  on  the  26th  day  of 
September,  A.  D.  1898;  one  execution  issued  out  of  the 
office  of  the  clerk  of  said  Circuit  Court  on  a  transcript 
from  Thos.  E.  Richards,  Esq.,  J.  P.,  in  favor  of  Monark 
Rubber  Company,  for  the  sum  of  $200,  besides  cost  of  suit, 
which  said  execution  was  received  by  your  petitioner  at  ten 
minutes  past  3  o'clock,  p.  m.,  on  the  first  day  of  October,  A. 
D.  189S;  one  execution  issued  out  of  the  office  of  the  clerk  of 
said  Circuit  Court  on  a  transcript  from  Thomas  E.  Richards, 
Esq.,  J.  P.,  for  the  sum  of  $149.95,  besides  costs  of  suit, 
which  execution  was  received  by  your  petitioner  at  ten 
minutes  past  3  o'clock,  p.  m.,  on  the  first  day  of  October, 
A.  D.  1898,  being  in  favor  of  Gesiecke  Boot  and  Shoe  Manu- 
facturing Company;  one  execution  issued  out  of  the  office 
of  the  clerk  of  the  City  Court  of  the  city  of  Litchfield,  in 
said  Montgomery  county,  in  favor  of  David  R.  Kinder,  for 
the  sum  of  $250,  besides  costs  of  suit,  which  execution  was 
received  by  your  petitioner  at  six  minutes  past  7  o'clock,  p. 
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m.,  on  the  10th  day  of  October,  A.  D.  1898;  one  execution 
in  favor  of  A.  E.  Nettleton,  issued  out  of  the  office  of  the 
clerk  of  said  City  Court  of  the  city  of  Litchfield  for  the 
sum  of  $242.85,  which  was  received  by  your  petitioner  at 
fifty-five  minutes  past  10  o'clock,  a.  m.,  on  the  11th  day  of 
October,  A.  D.  1898;  one  execution  issued  out  of  the  office  of 
said  clerk  of  said  City  Court  of  the  city  of  Litchfield  in 
favor  of  Edwin  R.  Elliott  et  al.,  for  the  sura  of  $722.35  and 
costs  of  suit,  which  was  received  by  your  petitioner  on  the 
11th  day  of  October,  1898,  at  fifty-five  minutes  past  10 
o'clock  a.  m.;  one  execution  issued  out  of  the  office  of  the 
clerk  of  said  City  Court  of  the  city  of  Litchfield  in  favor  of 
Frank  N.  Tuttle,  for  the  sum  of  $302,  besides  costs  of  suit, 
which  was  received  by  your  petitioner  on  the  11th  day  of 
October,  A.  D.  1898,  at  fifty-five  minutes  past  11  o'clock  a.  m. 

Your  petitioner  further  represents  that  when  he  received 
said  first  mentioned  execution,  he,  on  the  same  day,  levied 
the  same  upon  an  entire  stock  of  boots  and  shoes  located 
at  No.  121  North  State  street,  in  the  city  of  Litchfield,  Illi- 
nois, together  with  all  show  cases  and  fixtures  in  the  build- 
ing in  which  stock  of  boots  and  shoes  were  located;  that  on 
the  4th  day  of  October,  A.  D.  1898,  he  levied  the  remain- 
ing four  executions  issued  out  of  the  office  of  said  clerk  of 
said  Circuit  Court  on  the  same  property;  that  on  the  10th 
day  of  October,  A.  D.  1898,  he  levied  said  execution  in  favor 
of  "David  R.  Kinder  on  the  same  property;  that  on  the  1 1th 
day  of  October,  A.  D.  1898,  he  levied  all  the  remaining 
executions  on  the  same  property;  that  after  duly  adver- 
tising said  property  for  sale  under  all  of  said  executions,  on 
the  22d  day  of  October,  A.  D.  1898,  your  petitioner,  accord- 
ing to  law,  sold  all  of  said  property  levied  upon  to  William 
Wilton  for  the  sum  of  $1,726,  which  said  amount  was  on 
that  day  paid  to  your  petitioner  by  the  said  William  Wilton. 

Your  petitioner  further  represents  that  he  has  been  noti- 
fied by  the  judgment  creditors  whose  executions  are  junior 
to  that  of  the  execution  in  favor  of  the  Desnoyers  Shoe 
Company,  that  they  claim  that  said  last  mentioned  execu- 
tion and  the  judgment  on  which  it  was  issued  are  both 
void,  and  they  have  notified  your  petitioner  not  to  pay  over 
to  the  said  Desnoyers  Shoe  Company  any  part  of  the  pro- 
ceeds of  said  sale;  that  your  petitioner  has  been  notified  by 
the  Monark  Rubber  Company  and  Gesiecke  Boot  &  Shoe 
Manufacturing  Company  that  they  claim  priority  over  said 
executions  in  favor  of  First  National  Bank  of  Litchfield  and 
they  have  notified  your  petitioner  not  to  pay  over  any  of 
the  proceeds  of  said  sale  to  said  First  National  Bank  of 
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Litchfield  until  the  executions  in  favor  of  said  Monark  Rub- 
ber Company  and  Gesiecke  Boot  <fe  Shoe  Manufacturing 
Company  have  been  satisfied  in  full. 

Your  petitioner  further  represents  that  he  is  not  satisfied 
which  execution  creditors  are  entitled  to  priority  in  the  dis- 
tribution of  the  proceeds  of  sale  of  said  property,  and  that 
he  does  not  know  to  which  ones  he  should  distribute  said 
proceeds,  as  he  is  not  able  to  determine  the  conflicting 
claims  of  said  creditors,  and  therefore  now  brings  said 
money  into  court  and  prays  that  your  honor  may  deter- 
mine the  conflicting  claims  of  said  creditors  to  said  pro- 
ceeds and  may  order  the  distribution  of  the  same  amon* 
said  several  creditors  according  to  their  legal  priorities  and 
may  order  and  determine  the  amount  thereof  that  shall  be 
retained  by  your  petitioner  as  costs  and  the  amount  that 
shall  be  paid"  over  by  your  petitioner  as  costs  to  the  clerks 
of  the  said  Circuit  and  City  Court. 

And  as  in  duty  bound  will  ever  pray,  etc. 

Henry  N.  Handle, 
Sheriff  of  the  County  of  Montgomery  in  the  State  of  Illi- 
nois. 

State  of  Illinois,     ) 
Montgomery  County.  J  ss* 

Henry  N*.  Handle,  being  first  duly  sworn,  on  his  oath 
says  that  he  is  the  sheriff  of  Montgomery  county  and  State 
of  Illinois;  that  he  has  read  the  above  and  foregoing  peti- 
tion, and  that  the  matters  and  facts  therein  stated  are  true. 

Henry  N.  Handle. 
Sworn  to  and  subscribed  before  me  this  25th  day  of 
October,  A.  D.  1898. 

Wm.  H.  Leahan, 
Circuit  Clerk." 

All  the  execution  creditors  named  in  the  petition  entered 
their  appearance  to  the  petition,  and  to  a  motion  presented 
to  the  court  by  H.  G.  Tuttle,  to  vacate  the  judgment  of  the 
Desnoyers  Shoe  Company  against  him  for  $1,563.74,  entered 
September  16,  1898,  in  vacation,  by  the  clerk  of  the  Circuit 
Court  of  Montgomery  County,  and  to  quash  the  execution 
issued  thereon  (being  the  execution  for  that  amount  named 
in  the  petition),  upon  the  ground  that  the  judgment  and 
execution  were  void  for  want  of  authority  in  the  clerk  to 
enter  the  judgment. 

The  court  ordered  the  petition  and  motion  consolidated, 
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heard  them  together,  and  entered  an  order  finding  the 
Desnoyers  Shoe  Company's  judgment  and  execution  were 
void,  ordered  its  judgment  vacated,  its  execution  quashed, 
and  directed  the  sheriff  to  pay  the  proceeds,  as  far  as  it 
would  reach,  to  the  other  creditors,  in  order  of  time  he 
received  their  executions  respectively. 

From  this  order  the  Desnoyers  Shoe  Company  alone 
prosecutes  this  appeal,  and  urges  as  grounds  for  reversing 
the  same  that  the  court  improperly  found  its  judgment  and 
execution  were  void;  improperly  vacated  its  judgment, 
quashed  its  execution,  and  improperly  ordered  the  proceeds 
paid  to  the  other  execution  creditors. 

The  record  shows  that  upon  the  hearing,  the  Desnoyers 
Shoe  Company  offered  in  evidence  all  the  papers  filed  with 
the  clerk  upon  which  its  judgment  was  rendered;  its  judg- 
ment and  execution,  from  which  it  appears  that  the  judg- 
ment, execution,  declaration,  and  cognovit  were  each  regu- 
lar on  their  face,  the  cognovit  being  signed  by  an  attorney 
for  H.  G.  Tuttle  under  the  authority  contained  in  the  sev- 
eral original  notes  which  were  attached  to  the  declaration. 
The  suras  promised  to  be  paid  by  the  notes,  les3  the  credits 
indorsed  thereon,  amounted  to  $1,563.74.  One  of  the  notes 
is  as  follows : 

"  No.  —  St.  Louis,  Mo.,  May  17,  A.  D.  1S98. 

On  August  second,  after  date,  for  value  received,  I  prom- 
ise to  pay  to  the  order  of  Desnoyers  Shoe  Co.,  at  their  office, 
one  hundred  fifty-seven  and  42-100  dollars,  with  interest  at 
seven  percent  per  annum  after  maturity  until  paid. 

And  to  secure  the  payment  of  said  amount  I  hereby  author- 
ize, irrevocably,  any  attorney  of  any  court  of  record  to 
appear  for  me  in  such  court,  in  term  time  or  vacation,  at 
any  time  hereafter,  and  confess  a  judgment  without  process 
in  favor  of  the  holder  of  this  note,  for  such  amount  as  may 
appear  to  be  unpaid  thereon,  together  with  costs  and  ten 
per  cent,  —  dollars  attorney's  fees,  and  to  waive  and  release 
all  errors  which  may  intervene  in  any  such  proceedings,  and 
consent  to  immediate  execution  upon  such  judgment,  hereby 
ratifying  and  confirming  all  that  the  said  attorney  may  do 
bv  virtue  hereof. 
$157.42.    August  2-5 

H.  G.  Tuttle. 
Litchfield,  111." 
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The  others  being  similar  except  as  to  time  of  payment 
and  amount  promised  to  be  paid.  Attached  to  the  declara- 
tion was  the  following : 

"  State  of  Missouri,  ) 

City  of  St.  Louis.    ) 

J.  B.  Desnoyers,  being  duly  sworn,  upon  his  oath  says, 
he  is  president  of  the  plaintiff  in  the  above  cause,  and  that 
he  had  a  large  correspondence  with  defendant,  covering  sev- 
eral years,  and  that  the  signatures  to  notes  attached  to  the 
declaration  herein  are  the  signatures  of  the  defendant,  11. 
G.  Tuttle. 

J.  B.  Desnoyers. 

Subscribed  and  sworn  to  before  me  this  16th  day  of 
September,  1898. 

(Notarial  Seal.)  George  M.  Block, 

Notary  Public  in  and  for  City  of  St.  Louis,  State  of  Missouri. 

My  term  will  expire  June  28,  1901." 

There  was  nothing  else  in  the  files  tending  to  show  that 
H.  G.  Tuttle  executed  the  warrant  of  attorney. 

Upon  the  hearing,  the  Desnoyers  Shoe  Company  requested 
leave  of  court  to  file  with  the  clerk  an  amended  affidavit  as 
follows : 

"  State  of  Missouri,  ) 

City  of  St.  Louis,      j  S3' 

I,  George  M.  Block,  notary  public  within  and  for  said 
city  and  State,  do  hereby  certify  that  on  the  16th  day  of 
September,  1898,  personally  appeared  before  me  J.  B.  t>es- 
noyers,  to  me  personally  known,  and  made  oath  that  he 
was  the  president  of  the  Desnoyers  Shoe  Company,  and 
that  he  had  a  large  correspondence  with  H.  G.  Tuttle,  cov- 
ering several  years,  and  that  the  signatures  to  the  notes 
attached,  to  the  declaration,  to  which  said  affidavit  was 
attached,  were  the  signatures  of  the  said  H.  G.  Tuttle;  and 
I  further  certify  that  I  was  then  authorized  by  the  laws  Qf 
the  State  of  Missouri  to  administer  oaths. 

In  testimony  of  all  which  I  have  hereunto  set  my  hand 
and  notarial  seal  this  14th  day  of  November,  1S9S.  My 
commission  as  a  notary  public  expires  June  28,  1901. 

(Signed)    George  M.  Block, 
[Seal]  Notary  Public." 

And  also  offered  a  copy  of  the  revised  statutes  of  Mis- 
souri showing  that  notaries  public  in  that  State  were  author- 
ized to  administer  oaths.    But  the  court  on  objection  of 
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the  other  execution  creditors,  refused  the  request,  and 
refused  to  receive  the  statutes  in  evidence.  The  other  exe- 
cutions named  in  the  petitions  were  all  regular  on  their 
face,  and  no  proof  was  offered  attacking  any  of  them  except 
the  one  in  favor  of  the  Monark  Rubber  Company,  and  the 
one  in  favor  of  Gesiecke  Boot  and  Shoe  Manufacturing 
Company,  and  it  did  not  show  either  of  them  to  be  invalid. 
1  am  of  opinion  that  the  jurat  to  the  statement  of  J.  B.  Des- 
noyers attached  to  the  declaration  filed  with  the  clerk,  was 
not  sufficient  to  show  the  same  was  sworn  to  by  him,  for 
the  reason  that  the  notary  public  signing  the  jurat  did  not 
certify  that  he  was  authorized  by  the  laws  of  Missouri  to 
administer  oaths,  nor  was  that  fact  shown  in  any  manner 
by  the  papers  filed  with  the  clerk. 

That  a  jurat  signed  by  a  notary  public  of  another  State, 
in  the  manner  this  one  was,  does  not  prove  in  this  State  that 
the  statement  to  which  it  is  attached  was  sworn  to,  is  fully 
established  by  the  case  of  Trevor  v.  Colgate,  181  111.  129. 

When  the  clerk  entered  the  so-called  judgment  of  the 
Desnoyers  Shoe  Company,  he  had  no  evidence  on  file  that 
H.  G.  Tuttle  executed  the  warrant  of  attorney  authorizing 
him  to  confess  the  judgment;  without  which  the  attorney 
was  not  shown  to  have  been  duly  authorized,  within  the 
meaning  of  section  66  of  our  practice  act,  to  confess  the  judg- 
ment; and  having  entered  it  without  authority,  it  was  void. 
Gardner  v.  Bunn  et  al.,  132  111.  403,  and  cases  therein  re- 
viewed; Stein  v.  Good,  115  111.  93;  and  Matzenbaugh  v. 
Doyle,  156,  111.  331,  and  cases  therein  reviewed. 

The  judgment  being  void,  all  proceedings  under  it  were 
invalid  and  conferred  no  rights  upon  the  Desnoyers  Shoe 
Company,  consequently  their  execution  created  no  lien  upon 
the  goods  of  Tuttle,  nor  upon  the  proceeds  arising  from  the 
sale  thereof.  White  v.  Jones,  38  111.  160;  Gardner  v.  Bunn 
et  al.,  132  111.  403;  Coal  &  Mining  Co.  v.  Coal  &  Mining 
Co.,  111111.32. 

That  the  validity  of  a  judgment  may  be  questioned  in  a 
collateral  proceeding,  has  often  been  decided  by  the  Su- 
preme Court  of  this  State.     Goudy  v.  Hall,  30  111.  10U; 
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Miller  v.  Handy,  40  111.  448;  Campbell  v.  McCahan,  41  III 
45;  Haywood  v.  Collins  et  aL,  70  111.  328;  Gardner  v.  Burin, 
132  111.  403. 

I  think  that  the  court  properly  denied  the  Desnoyers 
Shoe  Company  leave  to  file  the  amended  affidavit  of  J.  B. 
Desnoyers,  and  properly  refused  to  admit  in  evidence  the 
statutes  of  Missouri,  because  the  papers  filed  with  the  clerk 
and  the  judgment  he  entered  constitute  the  record  of  the 
judgment  confessed  in  vacation,  and  like  any  other  record  its 
validity  can  not  rest  upon  proof  aliunde.  Matzenbaugh  v. 
Doyle,  156  111.  331. 

When  the  sheriff  brought  into  court  the  proceeds  of  the 
goods  of  H.  Gk  Tuttle,  sold  under  the  authority  of  the  exe- 
cutions named  in  the  petition,  and  by  his  petition,  gave 
the  court  to  understand  that  the  owners  of  those  executions 
were  each  demanding  payment  thereof  from  the  proceeds 
(it  being  insufficient  to  pay  all),  and  that  some  of  the  own- 
ers had  notified  him  that  certain  of  those  executions  were 
void  and  could  not  be  paid  therefrom,  and  requested  the 
court  to  determine  to  which  of  them  he  should  pay  the  pro- 
ceeds, and  all  of  the  execution  creditors  having  voluntarily 
entered  their  appearance  to  the  petition,  and  submitted 
their  rights  to  the  proceeds  to  the  court  for  adjudication, 
the  court  should  rightfully  inquire  into  the  validity  of  the 
claim  or  lien  each  of  such  creditors  had  upon  the  proceeds, 
and  when  it  appeared  from  the  evidence  that  the  Desnoy- 
ers Shoe  Company  had  no  lien  thereon,  for  the  reasons  that 
its  execution  was  void,  the  court  properly  found  the  Des- 
noyers Shoe  Company  had  no  lien  upon  the  proceeds,  and 
properly  directed  it  to  be  distributed  to  the  other  execution 
creditors  whom  the  evidence  showed  had  prior  and  valid 
liens  thereon.  That  being  in  effect  what  the  court  did,  by 
its  order,  I  am  of  opinion  it  committed  no  reversible  error  in 
that  regard. 

Some  of  the  execution  creditors  named  in  the  sheriff's 
petition,  other  than  the  Desnoyers  Shoe  Company,  have 
assigned  cross-errors  on  the  record,  calling  in  question  the 
correctness  of  the  order  of  the  court  in  directing  the  sheriff 
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to  pay  certain  of  the  other  execution  creditors  from  the 
proceeds  prior  to  them.  Such  complaining  creditors  have 
not  filed  in  this  court  an  abstract  of  the  record,  showing 
what  action  of  the  court,  or  what  evidence  in  the  record 
they  rely  upon  as  constituting  the  errors  they  assign,  but 
wq  have,  nevertheless,  examined  the  record  and  are  unable 
to  find  that  the  court  committed  any  such  errors  as  they,  in 
their  cross-errors,  have  alleged. 

Believing  that  the  Circuit  Court,  in  effect,  made  a  proper 
order  under  the  petition,  motion  and  evidence  in  this  case, 
I  concur  with  Justice  Harker  in  affirming  it. 

Mr.  Presiding  Justice  Wright,  dissenting: 

For  reasons  stated  in  Cassem  v.  Brown,  74  111.  App.  346, 

1  dissent  from  the  opinion  and  conclusion  of  the  majority 

of  the  court  in  this  case. 


George  Spray  and  T.  N.  Byerly  v.  John  Delemere. 

1.  Replevin— By  a  Chattel  Mortgagee,—  Replevin  can  not  be  sus- 
tained by  a  mortgagee  in  a  chattel  mortgage  after  the  note  secured  by  it 
has  been  paid. 

BepleYin.— Appeal  from  the  County  Court  of  DeWitt  County;  the 
Hon.  George  K.  Ingham,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1899.    Affirmed.    Opinion  filed  June  12,  1900. 

John  Fuller,  attorney  for  appellants. 

E.  J.  Sweeney,  attorney  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  replevin  by  appellee  against  appel- 
lants to  recover  a  mare,  originating  before  a  justice  of  the 
peace  of  DeWitt  county,  where,  after  a  trial,  appellee 
recovered  a  judgment.  The  case  was  taken  by  appeal  to 
the  County  Court  of  that  county,  where  it  was  tried  by  the 
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court  without  a  jury,  by  consent  of  parties,  and  appellee 
again  recovered  a  judgment,  to  reverse  which,  appellants 
prosecute  this  appeal,  urging  a  reversal  on  the  ground  alone, 
that  the  finding  and  judgment  are  against  the  evidence. 

It  appears  that  appellant  Stray  caused  appellant  Byerly, 
as  his  agent,  to  take  possession  of  the  mare  from  appellee, 
under  a  chattel  mortgage  which  the  latter  had  given  Spray 
upon  her  to  secure  a  note  of  $254  which  appellee  had  given 
Spray.  The  note  was  past  due  when  the  mare  was  taken, 
and  appellee  testifies  he  had  paid  it  in  full,  while  Spray 
testifies  there  was  a  balance  due  of  some  $80  or  more. 

Appellee  and  Spray  had  a  number  of  business  transac- 
tions with  each  other,  and  appellee  had  given  him  several 
notes  before  he  gave  him  the  one  for  $254.  Some  of  these 
notes,  Spray,  when  testifying,  admitted  were  paid,  and  in 
speaking  of  them  and  the  $254  note,  said,  "  These  here  notes 
has  got  mixed  up  so,  going  so  far  back,  I  don't  know  any- 
thing about  it,  so  I  can't  say  what  we  have  done  and  tell 
the  truth." 

There  is  no  question  but  that  the  mare  belongs  to  appel- 
lee, and  that  he  is  entitled  to  possession  of  her,  if  the  note 
for  which  the  mortgage  was  given  was  paid,  as  positively 
testified  to  by  appellee. 

After  a  careful  consideration  of  all  the  evidence,  we  are 
unable  to  conclude  that  the  trial  judge  arrived  at  a  wrong 
conclusion  when  he  found  for  appellee,  therefore  we  affirm 
the  judgment.    Judgment  affirmed. 


Middle  Division  Elevator  Co.  v.  J.  E.  Hawthorne. 

1.  Variance— Proofs  Must  Correspond  with  the  Pleadings. — Under 
a  declaration  for  a  conversion  of  grain  by  an  agent,  no  recovery  can  be 
had  upon  proof  of  a  shortage  occasioned  by  an  ordinary  shrinkage  in 
the  grain. 

Debt,  on  an  indemnity  bond.  Appeal  from  the  Circuit  Court  of 
McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding.  Heard 
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in  this  court  at   the  November  term,  1899.    Affirmed,    Opinion  filed 
June  12,  1900. 

Tipton  &  Tipton,  attorney  for  appellant. 

Livingston  &  Baoh,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  by  appellant  against  appellee 
upon  a  penal  bond  of  $5,000  given  by  appellee  to  appel- 
lant as  its  agent,  the  condition  being  as  follows : 

u  The  condition  of  this  obligation  is  such  that  if  J.  E. 
Hawthorne,  employed  by  the  Middle  Division  Elevator 
Company  of  Chicago,  111.,  as  the  agent  of  said  company  at 
Cooksviile  for  the  purpose  of  buying  grain  and  other  farm 
products,  and  the  handling  of  moneys  either  belonging  to 
said  company  or  for  which  the  said  company  is  or  may  be 
responsible  for  the  payment  of  said  gram  and  farm  prod- 
ucts, shall  upon  the  demand  of  said  company  and  at  any 
and  all  times  well  and  trulv  account  for  all  grain  and  farm 
products  and  moneys  which  have  passed  or  may  be  passing 
through  the  hand  or  under  the  direction  of  said  J.  E.  Haw- 
thorne, or  be  entrusted  to  said  J.  E.  Hawthorne  by  said 
company,  and  immediately  deliver  and  pay  over  to  said  com- 
pany on  the  demand  of  said  company  any  and  all  moneys, 
grain  or  farm  products,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue." 

The  only  breaches  of  the  bond  assigned  in  the  declara- 
tion are:  (1)  that  appellee  converted  to  his  own  use  $1,000 
of  the  money  of  appellant  which  came  into  his  hands  as 
such  agent;  (2)  that  appellee  did  not  account  for  $1,000 
worth  of  grain  and  other  farm  products  of  appellant  which 
passed  through  his  hands  as  such  agent;  and  (3)  that  appel- 
lee disposed  of  grain  and  money  of  appellant  which  he 
received  as  such  agent,  to  his  own  use,  and  refused  to  pay 
appellant  the  value  of  the  same. 

Appellee  pleaded  non  est  factum^  performance,  release 
and  set-off,  and  issues  of  fact  were  joined  thereon. 

A  trial  was  had  by  jury,  and  a  verdict  rendered  for  appel- 
lee, upon  which  the  court  rendered  judgment  in  bar  of  the 
action  and  for  costs. 
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Appellant  brings  the  case  to  this  6ourt  by  appeal,  and 
urges  us  to  reverse  that  judgment  upon  the  grounds  that  the 
verdict  is  against  the  evidence;  the  court  gave  improper 
and  refused  proper  instructions,  and  admitted  improper  and 
refused  proper  evidence. 

In  the  course  of  the  trial  appellant  introduced  a  written 
agreement  between  appellee  and  appellant,  in  which  appel- 
lee "guarantees  the  out-turn  weights  of  all  grain  received 
shall  be  equal  at  point  of  destination  to  the  amount  paid  for 
and  reported,"  but  which  agreement,  although  separate 
from  the  bond,  was  concerning  appellee's  buying  grain  as 
agent  of  appellant  at  the  time  and  place  named  in  the  bond. 

The  court  admitted  the  written  agreement  upon  repre- 
sentation of  counsel  for  appellant,  that  appellant  is  "simply 
seeking  to  recover  the  amount  between  the  grain  he  (appel- 
lee) bought,  and  the  grain  he  (appellee)  delivered." 

The  evidence  fails  to  show  that  appellee  converted  any 
money,  grain,  or  other  farm  products  of  appellant;  that  he 
failed  to  account  to  appellant  for  any  such  that  was  received 
by  him  as  such  agent  or  otherwise;  or  that  he  sold  or  dis- 
posed of  any  such  of  appellant  that  came  into  his  hands  as 
such  agent,  and  refused  to  pay  appellant  therefor,  as  claimed 
in  any  of  the  breaches  of  the  bond  charged  in  the  declara- 
tion. The  evidence  tended  to  show  that  the  "  out-turn " 
weights  of  grain  and  other  farm  products  purchased  by 
appellee  for  appellant  as  such  agent,  during  the  time  and  at 
the  place  mentioned  in  the  bond,  were  some  short  at  the 
point  of  destination,  of  the  amount  paid  for  and  reported, 
but  all  such  shortage  is  shown  to  have  been  the  result  of 
the  ordinary  shrinkage  in  shipment. 

It  may  be  that  such  ordinary  shrinkage  in  shipment  is 
guaranteed  to  appellant  by  the  terms  of  the  written  agree- 
ment of  the  parties  offered  in  evidence,  but  no  express 
claim  therefor  is  made  in  the  declaration,  nor  does  the  evi- 
dence show  that  appellee's  negligence,  in  any  respect, 
caused  or  contributed  to  such  shrinkage,  so  as  to  bring  it 
within  the  terms  of  the  bond,  or  within  the  terms  of  the 
claim  made  in  the  declaration. 
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Counsel  for  appellant  insists  that  the  court,  by  its  rulings 
on  the  evidence  and  instructions  to  the  jury,  erroneously 
held  that  appellant  could  not  recover  in  this  action  for  such 
ordinary  shortage  in  shipment,  but  it  seems  to  us  that  the 
court  did  not  commit  any  error  in  that  regard,  for  the 
reason  that  appellant  makes  no  claim  in  the  declaration  for 
such  ordinary  shrinkage,  and  no  recovery  could  be  sustained 
in  this  action  therefor,  on  that  account. 

Finding  no  error  was  committed  in  the  proceedings  and 
judgment,  the  latter  will  be  affirmed.    Judgment  affirmed. 


Melissa  F.  McKinstry,  Adm'r,  etc.,  v.  Robert  Elliott. 

1 .  Parol  Evidence — Admissible  in  Court  of  Equity  to  Prove  Mistake 
in  Written  Contract— In  a  written  contract  for  the  payment  of  a  given 
sum  of  money  for  the  purchase  and  sale  of  lands,  where  a  mistake  is  made 
by  omitting  to  state  the  manner  of  arriving  at  the  amount  agreed  to  be 
paid,  it  is  competent  to  allege  and  prove  the  mistake  in  a  court  of 
equity,  and  parol  evidence  is  admissible  for  such  purpose. 

2.  City  Courts— Jurisdict ion  in  Probate  Matters.— The  act  in  rela- 
tion to  courts  of  record  in  cities,  Par.  240  of  Ch.  37,  Hurd's  B.  8.,  1899, 
gives  city  courts  jurisdiction  in  probate  matters. 

Bill  in  Chancery.— To  reform  a  written  contract.  Appeal  from  the 
City  Court  of  Mattoon;  the  Hon.  J.  F.  Hughes,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1899.  Affirmed.  Opinion  filed 
June  12,  1900. 

Statement. — This  was  a  bill  in  chancery,  brought  in  the 
City  Court  of  Mattoon  by  Robert  Elliott  against  Lewis  L. 
Lehman,  Melissa  F.  McKinstry,  Felix  McKinstry,  the  First 
National  Bank  of  Mattoon,  Illinois,  and  Melissa  F.  McKin- 
stry, administratrix  of  the  estate  of  Jonas  McKinstry, 
deceased,  to  reform  a  certain  written  contract  for  the  sale 
of  certain  real  estate  and  the  deed  thereto,  and  other  relief. 
The  bill  alleges  that  on  January  24,  1898,  one  Jonas  Mc- 
Kinstry owned  and  possessed  the  northeast  quarter  of 
section  36,  town  13  north,  range  7  east,  and  all  that  part 
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of  the  northwest  quarter  of  section  31,  town  13  north, 
range  8  east,  that  lies  west  of  the  Illinois  Central  Railroad 
Company's  right  of  way,  all  situated  in  Coles  county, 
Illinois;  that  the  legal  title  to  the  same  was  in  Lewis  L 
Lehman  in  trust  for  himself,  the  First  National  Bank  of 
Mattoon,  of  which  he  was  president,  and  the  Northwestern 
Mutual  Life  Insurance  Company,  subject  to  the  sale  and 
disposition  of  the  same  by  Jonas  McKinstry,  the  liens  and 
claims  of  said  Lehman,  Bank  and  Insurance  Co.  to  be  first 
paid  out  of  the  proceeds  of  such  sale,  and  the  remainder 
thereof  to  belong  to  Jonas  McKinstry.  That  on  January 
24,  1S9S,  Jonas  McKinstry  sold  to  Robert  Elliott  the 
above  described  land,  by  the  terms  of  which  sale  Robert 
Elliott  was  to  be  given  a  warranty  deed  therefor,  subject 
to  two  mortgages  thereon,  made  to  said  insurance  company, 
which  will  be  due  in  April,  1900.  That  at  the  time  of  mak- 
ing such  sale,  Jonas  McKinstry  falsely  and  fraudulently 
assured  Robert  Elliott  that  the  last  above  described  tract  of 
land  contained  116  acres,  although  Jonas  McKinstry  knew 
it  did  not,  and  Robert  Elliott  relied  upon  that  assurance, 
and  then  and  there  agreed  to  pay  $70  per  acre  for  the  first 
above  described  tract,  and  $65  per  acre  for  the  last  described 
tract. 

That  on  January  25,  1898,  a  written  agreement  was 
entered  into  as  follows,  to  wit : 

"This  memorandum  of  agreement  is  to  witness  that 
Jonas  McKinstry  has  sold  to  Robert  Elliott  the  N.  E.  i  of 
Sec.  36,  T.  13  N.,  R.  7  E.,  and  116  a.,  being  all  of  N.  W.  I 
Sec.  31,  T.  13  N.,  R.  8  E.,  west  of  I.  C.  R.  R.  right  of  way, 
for  the  sura  of  $18,740,  to  be  paid  as  follows : 

$5,500  thereof  represented  in  two  mortgages  to  the  N.W. 
Life  Insurance  Co.,  in  April,  1900,  to  be  assumed  by  said 
Elliott,  with  interest  at  six  per  cent  from  February  1, 1898. 

$3,000  cash  in  hand  on  delivery  of  deeds,  etc. 

$2,000  to  be  due  March  1st,  1899. 

$2,000  to  be  due  March  1st,  1900. 

$2,000  to  be  due  March  1st,  1901. 

$2,000  to  be  due  March  1st,  1902. 

$2,240  to  be  due  March  1st,  1903. 

These  five  notes  to  draw  interest  at  seven  per  cent  from 
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February  1,  1898,  and  are  to  be  payable  at  option  of  Elliott 
before  the  dates  stated. 

It  is  further  understood  that  all  prior  liens,  except  the 
above  mentioned  mortgages,  shall  be  at  once  removed  and 
warranty  deed  executed  bv  said  McKinstry  and  wife  and 
Lewis  Lehman  and  wife  to  tlobert  Elliott. 

The  First  Nat.  Bank  Mattoon.  [Seal.] 
By  L.  L.  Lehman,  PL 


Jonas  McKinstry. 
Lewis  L.  Lehman. 
Robert  Elliott. 


Seal. 
Seal. 
Seal. 


That  by  some  inadvertency,  it  was  not  stipulated  in  that 
written  agreement  how  much  per  acre  Robert  Elliott  was 
to  pay  for  the  respective  tracts  of  land,  although  the  agree- 
ment was,  in  fact,  that  he  was  to  pay  $70  per  acre  for  the 
first  above-described  tract  (figured  at  containing  160  acres), 
and  $65  per  acre  for  the  last  above  described  tract  (figured 
as  containing  116  acres),  which  made  the  amount  of  the 
consideration  set  forth  in  the  written  agreement. 

That  Jonas  McKinstry  died  intestate  on  February  2, 
1898,  leaving  as  his  widow  Melissa  F.  McKinstry,  and  Felix 
McKinstry,  his  only  child.  That  Melissa  F.  McKinstry  has 
been  appointed  administratrix  of  the  estate  of  Jonas  Mc- 
Kinstry, deceased,  and  Felix  McKinstry  is  a  minor  under 
the  age  of  twenty-one  years. 

That  on  February  10,  1808,  Melissa  F.  McKinstry,  Lewis 
L.  Lehman,  and  his  wife,  Ella  Lehman,  executed  and  deliv- 
ered to  Robert  Elliott  a  warranty  deed  for  the  express 
consideration  of  $17,240,  by  which  there  was  conveyed  the 
two  tracts  of  land  above  described,  the  last  one  being  de- 
scribed in  said  deed  as  "  containing  one  hundred  and  sixteen 
acres  of  land,  more  or  less."  And  it  is  recited  in  said  deed, 
and  the  fact  is,  that  "it  is  agreed  that  as  part  of  the 
consideration,  the  grantee,  Robert  Elliott,  assumes  the  pay- 
ment of  two  certain  mortgages  executed  by  Jonas  McKin- 
stry and  wife,  to  the  Northwestern  Mutual  Life  Insurance 
Company,  one  for  $3,000,  dated  March  23,  1895,  recorded 
book  56,  p.  346,  and  the  other  for  $2,500,  dated  April  24, 
1S05,  recorded  book  56,  p.  347,  Coles  Co.,  Ills.,  both  due 
in  live  years  after  the  date  thereof,  both  being  on  parts  of 
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the  above  described  tracts  of  land,  with  interest  thereon 
from  February  12,  1898."  That  upon  the  delivery  of  said 
deed  to  Eobert  Elliott,  he,  believing  there  were  116  acres 
in  said  last  described  tract  of  land,  paid  $3,000  cash,  and 
delivered  the  five  notes,  four  for  $2,000  each,  and  the  fifth 
for  $2,240,  due  on  March  1, 1899, 1900, 1901, 1902  and  1903, 
respectively,  and  that  he  assumed  the  two  mortgages  to  the 
Northwestern  Mutual  Life  Insurance  Company,  all  in 
accordance  with  the  terms  of  the  written  agreement. 

That  the  said  notes  were  executed  in  accordance  with  the 
agreement  between  Jonas  Mc  Kins  try  and  Lewis  L.  Lehman, 
trustee,  for  himself,  said  bank  and  said  insurance  company, 
to  said  bank;  that  out  of  the  $3,000  cash  which  Robert 
Elliott  paid  for  said  deed,  $1,000  thereof  was  paid  to  Lewis 
L.  Lehman  for  the  First  National  Bank,  and  the  balance  of 
$2,000  was  paid  to  Melissa  F.  McKinstry  as  administratrix 
of  the  estate  of  Jonas  McKinstry,  deceased. 

That  Felix  McKkistry  did  not  join  in  said  deed,  nor  has 
he  in  any  way  released  his  rights  and  interests  in  said 
premises. 

That  at  the  time  the  contract  of  purchase  for  said  land 
was  made  as  aforesaid,  at  the  time  the  deed  was  made  and 
delivered,  at  the  time  the  money  was  paid  and  the  notes 
delivered,  and  the  two  mortgages  aforesaid  were  assumed 
by  Eobert  Elliott,  he  relied  solely  upon  the  representa- 
tions made  to  him  by  Jonas  McKinstry  and  upon  the  terms 
of  the  agreement  that  the  tract  of  land  he  purchased,  which 
laid  west  of  the  Illinois  Central  Railroad  Company's  right 
of  way,  contained  116  acres,  but  that  after  taking  possession 
thereof,  he  (Elliott)  became  convinced  that  said  tract  of 
land  did  not  contain  116  acres,  and  upon  having  the  same 
surveyed  he  discovered  that  it  contained  only  ninety-nine 
and  three-quarters  acres. 

That  when  said  deed  between  Robert  Elliott  as  grantee, 
and  Louis  L.  Lehman  and  wife,  Ella,  and  Melissa  F.  Mc- 
Kinstry, for  said  two  tracts  of  land  was  executed,  a  mistake 
was  made  by  the  scrivener,  wherein  the  words  "  more  or 
less"  were  added  after  the  words  "one  hundred  and  six- 
teen acres." 
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That  Robert  Elliott  had  applied  to  Lewis  L.  Lehman,  the 
First  National  Bank,  and  Melissa  F.  McKinstry  in  her  own 
person  and  as  administratrix  as  aforesaid,  to  have  the  deed 
corrected  in  accordance  with  the  agreement,  and  Robert 
Elliott  placed  in  possession  of  116  acres  of  land,  in  the 
northwest  quarter  of  section  31,  town  18  north,  range  8 
east  of  the  3rd  P.  M.,  that  lies  wesLt  of  the  Illinois  Central 
Railroad  Company's  right  of  way,  or  be  reimbursed  or 
given  credit  for  the  money  paid  by  Robert  Elliott  for  land 
over  and  above  99f  acres,  being  16J  acres,  at  the  rate  of 
$65  per  acre,  as  provided  in  said  agreement  of  purchase  as 
actually  made;  or  that  the  First  National  Bank  return  to 
Robert  Elliott  that  part  of  the  cash'  payment  which  was 
given  for  16J  acres  at  $65  dollars  per  acre,  which  is  not 
conveyed  by  said  deed  by  reason  of  there  being  only  99£ 
acres  in  the  tract  of  land  last  described  in  said  deed. 

That  notwithstanding  said  requests,  said  parties  each 
have  failed  and  refused  to  comply  with  any  of  said  requests; 
therefore  Robert  Elliott  is  without  remedy  except  in  a 
court  of  equity,  to  which  end  he  makes  said  Lewis  L.  Leh- 
man, Melissa  F.  McKinstry,  Felix  McKinstry,  the  First 
National  Bank  of  Mattoon,  and  Melissa  F.  McKinstry, 
administratrix  of  the  estate  of  Jonas  McKinstry,  ^deceased, 
parties  defendants  to  this  bill,  and  asks  that  they  each  be 
directed  by  the  court  to  answer  same,  but  not  under  oath, 
the  answer  under  oath  being  waived;  that  a  guardian  ad 
litem  be  appointed  for  Felix  McKinstry,  who  is  a  minor,  and 
that  the  said  written  agreement  as  signed,  may  be  reformed 
and  altered  by  there  being  added  thereto  the  price  per  acre, 
as  agreed  upon  by  the  parties;  and  that  said  deed  so  exe- 
cuted on  February  10, 1898,  may  be  reformed  and  corrected 
in  accordance  with  the  terms  of  the  agreement  as  actually 
made;  and  that  the  defendants  may  be  decreed  to  pay  Robert 
Elliott  all  sums  of  money  that  he  paid  them  for  more  than 
99f  acres  in  the  northwest  quarter  of  section  31,  town  13 
north,  range  8  east  of  the  3rd  P.  M.,  that  lies  west  of  the 
Illinois  Central  Railroad  Company's  right  of  way;  or  that 
Robert  Elliott  be  given  credit  for  said  money  so  overpaid 
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to  defendants  upon  the  notes  so  executed  and  delivered  in 
accordance  with  the  terms  of  the  agreement  as  actually 
made;  and  that  Felix  McKinstry  ma}7  be  decreed  to  spe- 
cifically perform  the  said  agreement  for  the  sale  and  pur- 
chase of  the  said  premises,  by  executing  a  deed  to  Robert 
Elliott  for  all  interest  that  he  has  in  said  premises;  and 
that  Robert  Elliott  may  be  decreed  such  other  and  further 
relief  as  in  equity  he  is  entitled  to. 

Melissa  F.  McKinstry,  as  widow  of  Jonas  McKinstry, 
deceased,  and  as  administratrix  of  his  estate,  answered  the 
amended  bill  by  admitting  all  of  the  allegations  thereof, 
except  she  denied  that  Jonas  McKinstry  represented  that 
that  part  of  the  northwest  quarter  of  section  31,  town 
13  north,  range  8  east  of  the  3rd  P.  M.,  which  lies  west  of 
the  Illinois  Central  Company's  right  of  way,  contained  118 
acres  of  land,  save  that  the  said  McKinstry  might  have 
given  such  amount  as  his  estimate,  etc.  , 

And  she  denied  that  there  was  anything  omitted  or  left 
out  that  was  intended  to  be  inserted  in  said  written  agree- 
ment or  memorandum  of  agreement,  signed  by  said  Jonas 
McKinstry,  Lewis  L.  Lehman,  Robert  Elliott,  and  the  First 
National  Bank,  as  per  the  contract  set  out  in  said  bill;  and 
she  also  denied  that  there  was  any  error  or  mistake  in  the 
said  deed,  but  that  said  words  "  more  or  less,"  were  inserted 
therein  to  more  completely  and  fully  carry  out  the  agree- 
ment set  out  in  the  bill  theretofore  entered  into,  it  not 
having  been  known  to  either  of  the  parties  to  said  agree- 
ment just  how  many  acres  there  were  in  the  said  N.  W. 
J  section  lying  west  of  the  right  of  way  of  said  railway 
company.  She  also  denies  that  as  administratrix  aforesaid, 
or  in  her  individual  capacity,  she  received  $2,000  as  a  part 
of  the  proceeds  of  said  sale;  but  admits  that  she,  as  adminis- 
tratrix, in  April,  189S,  received  from  said  Lewis  L.  Lehman, 
$570.33  as  part  of  the  proceeds  of  said  sale  made  to  Robert 
Elliott,  which  amount  has  been  intermingled  with  the  assets 
of  the  estate.  She  also  neither  admits  nor  denies  the  num- 
ber of  acres  there  are  in  said  northwest  J  of  section  31, 
west  of  said  right  of  way. 
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Lewis  L.  Lehman  and  First  National  Bank  of  Mattoon 
answer  the  amended  bill  by  admitting  that  Lehman  held  the 
legal  title  in  trusyt  for  the  bank  and  other  creditors,  but  not 
in  trust  for  himself,  as  he  wa.s  not  a  creditor  of  said  McKin- 
stry and  has  no  beneficial  interest;  such  title  subject  to  sale 
and  disposition  by  McKinstry  upon  payment  of  indebted- 
ness. Admit  signing  the  memorandum  of  agreement  as 
set  out  in  the  bill;  that  Lehman  signed  the  same  for  himself 
and  for  the  bank.  Had  no  knowledge  of  any  misrepresen- 
tation, as  charged,  as  to  the  quantity  of  the  land,  nor  of  any 
specific  prices  per  acre,  but  understood  the  same  in  gross  as 
set  forth.  Deny  any  omission  by  inadvertency  in  the  writ- 
ten contract,  but  charge  that  it  was  written  according  to 
the  agreement  and  understanding,  and  known  by  them. 
Admits  death  of  McKinstry  and  appointment  of  adminis- 
tratrix. 

Admits  the  making  of  the  deed  and  the  payments  for 
said  land  as  charged. 

Charges  that  Lehman  conveyed  all  the  land  that  he  held 
intrust  for  said  McKinstry  and  creditors,  and  that  he  had 
no  knowledge  of  the  quantity  of  land  at  the  time  of  sign- 
ing the  agreement  and  executing  such  deed. 

Denies  that  the  scrivener  made  a  mistake  by  inserting 
the  words, "  more  or  less,"  in  the  deed,  and  avers  that  they 
were  intentionally  inserted  therein. 

Charges  that  complainant  was  acquainted  with  the  said 
land  and  had  better  opportunities  of  knowing  the  exact 
quantity  than  the  defendants;  that  he  accepted  said  deed 
without  objection;  and  that  thereafter  defendant  Lehman, 
after  satisfying  all  the  indebtedness  for  which  he  held  the 
said  land  in  trust,  turned  over  to  the  personal  representative 
and  heir  of  said  Jonas  McKinstry  the  net  proceeds  and 
other  property,  and  had  not  at  the  time  of  filing  said  bill, 
any  real  or  personal  property  belonging  to  the  estate  of  said 
McKinstry  in  his  possession  or  under  his  control,  and  he 
released  other  security. 

Charges  that  the  proceeds  by  the  term  of  said  sale  as 
claimed  would  have  been  insufficient  to  pay  the  indebted- 
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ness  for  which  it  was  pledged,  and  would  not  have  released 
other  property. 

Felix  McKinstry  answers  by  his  guardian  ad  litem,  set- 
ting up  he  was  a  minor,  and  submitting  his  rights  to  the 
court,  etc. 

General  replications  were  filed  to  each  of  the  answers. 

The  proceeding  was  heard  by  the  court  on  above  plead- 
ings and  the  evidence  taken  before  the  court.  From  the 
evidence  the  court  found  for  the  complainant,  and  decreed 
that  defendant,  Melissa  F.  McKinstry,  as  administratrix  of 
the  estate  of  Jonas  McKinstry,  deceased,  pay  complainant 
the  sum  of  $1,040  with  interest  thereon  at  the  rate  of  five 
per  cent  per  annum,  from  February  10, 1898;  and  that  the 
said  sum  be  paid  without  regard  to  whether  or  not  a  deficit 
exists  in  the  assets  of  said  estate;  and  that  said  administra- 
trix pay  the  costs.  The  court  also  decreed  that  the  master 
in  chancery  of  the  court  execute  and  deliver  to  complainant 
as  deed  for  the  premises  described  in  the  amended  bill,  con- 
veying to  complainant  all  interest  that  Felix  McKinstry, 
the  minor  defendant,  may  have  therein. 

The  evidence  and  admissions  in  the  pleadings  showed 
that  on  January  24,  1898,  Jonas  McKinstry  owned  the  two 
tracts  of  land  described  in  the  amended  bill;  that  the  legal 
title  thereto  was  in  defendant  Lehman,  who  held  it,  with 
other  lands  of  Jonas  McKinstry,  subject  to  a  mortgage  in 
trust  for  the  First  National  Bank  of  Mattoon,  and  subject 
to  sale  by  Jonas  McKinstry,  with  the  understanding  that 
out  of  the  proceeds  of  the  sale  the  said  bank  and  said  insur- 
ance companies  should  be  paid  the  amounts  owing  them  by 
Jonas  McKinstry  respectively,  and  that  all  over  those 
amounts  should  go  to  Jonas  McKinstry, 

On  or  about  January  24,  1898,  Jonas  McKinstry  repre- 
sented to  complainant  that  that  part  of  the  N.  W.  £  of  Sec. 
31,  town  13  K,  R.  8  E.  of  the  3rd  P.  M.,  in  Coles  county, 
Illinois,  that  lies  west  of  the  Illinois  Central  Railroad  Com- 
pany's right  of  way,  contained  116  acres,  and  sold  it  to  him 
at  $65  per  acre,  making,  therefore,  the  sum  of  $7,540;  and  at 
the  same  time  sold  him  the  K  E.  i  Sec.  36,  Tp.  13  N.,  R.  7, 
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E.  in  Coles  county,  Illinois,  containing  160  acres  for  $70  per 
acre,  making  the  snm  of  $11,200  therefor,  thus  making 
$18,740  for  both  tracts  of  land,  and  complainant  agreed  to 
purchase  same  for  the  amount,  believing  the  tracts  of  land 
contained  the  number  of  acres  as  represented. 

The  First  National  Bank  of  Mattoon  agreed  to  the  terms 
of  such  sale,  with  the  understanding  that  out  of  the  proceeds 
Jonas  McKinstry  be,  paid  the  surplus  over  and  above  the 
amount  due  the  said  bank  and  said  insurance  company,  and 
the  agreement  of  sale  so  made  was  attempted  to  be  reduced 
to  writing,  and  as  written  was  signed  as  stated  in  the 
amended  bill.  The  agreement,  as  written,  does  not  express 
the  contract  of  sale  as  actually  made,  but  through  a  mutual 
mistake  of  the  parties  thereto,  did  not  stipulate  the  price 
per  acre  the  land  was  sold  for,  as  it  should.  The  tract  of 
land  described  in  the  written  agreement  and  deed  as  con- 
taining 116  acres,  only  contains  by  actual  survey  100  acres. 
Jonas  McKinstry,  when  he  sold  these  lands  to  complainant, 
Robert  Elliott,  knew  that  the  tract  of  land  in  dispute  only 
contained  100  acres,  while  Elliott,  believing  from  Jonas 
McKinstry's  representations  that  it  contained  116  acres, 
bought  it  as  such  and  agreed  to  pay  therefor  $65  per  acre. 

On  February  2,  1898,  before  the  deed  was  executed  in 
accordance  with  the  said  contract  of  purchase,  Jonas  McKin- 
stry died  intestate,  and  left  Melissa  F.  McKinstry,  his 
widow,  and  Felix  McKinstry,  his  only  child,  who  is  a  minor, 
and  his  only  heir  at  law.     On  February  10,  1899,  Melissa 

F.  McKinstry,  Lewis  L.  Lehman  and  wife,  executed  and 
delivered  to  complainant  the  warranty  deed  described  in 
the  bill.  On  February  15,  1898,  Melissa  F.  McKinstry  was 
duly  appointed  administratrix  of  the  estate  of  Jonas  Mc- 
Kinstry, deceased.  Eobert  Elliott  paid  to  said  Lehman,  in 
cash  and  notes,  and  mortgage  assumed,  the  amount  of 
$18,740,  in  accordance  with  the  contract  of  purchase  for 
said  land,  and  said  Lehman  applied  all  of  said  proceeds  in 
accordance  with  the  said  contract  between  himself  and  Jonas 
McKinstry  when  said  lands  described  in  the  amended  bill 
(and  other  lands  of  Jonas  McKinstry)  were  deeded  to  him 
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by  Jonas  McKinstry  in  trust  as  stated  in  the  amended  bill; 
and  that  there  was  a  surplus  of  such  proceeds  after  deduct- 
ing the  indebtedness  of  Jonas  McKinstry  which  was  owing 
to  said  bank,  and  said  insurance  company,  which  was  a 
charge  against  such  proceeds,  amounting  to  the  sum  of 
$1,576.73;  from  which  surplus  was  paid  $1,006.40  to  the 
Mattoon  States  Savings  Bank  in  discharge  of  a  note  owing 
to  it  by  the  said  Jonas  McKinstry  in  his  lifetime,  and  $570.33 
thereof  was  paid  to  Melissa  F.  McKinstry,  administratrix 
of  the  estate  of  Jonas  McKinstry,  deceased. 

After  said  note  to  said  savings  bank  was  paid  from  said 
surplus,  said  Lehman  released  to  the  estate  of  Jonas  Mc- 
Kinstry, deceased,  all  interest  he  had  as  trustee  or  otherwise, 
in  the  other  lands  of  Jonas  McKinstry  which  he  had  in  his 
hands,  beside  the  lands  described  in  the  amended  bill,  which 
other  lands  amounted  in  value  to  about  $6,000,  and  said 
estate  thus  obtained  the  benefit  of  such  release. 

Assignment  of  Errors. 

First.  The  court  erred  in  admitting  parol  evidence  to 
change  the  written  agreement  for  the  sale  and  purchase  of 
the  real  estate. 

Second.  The  court  erred  in  denying  the  motion  to 
exclude  the  testimony  of  George  and  Zack  Elliott. 

Third.  The  court  erred  in  finding  that  Jonas  McKinstry 
represented  to  the  complainant  that  there  were  116  acres 
of  land  in  the  tract,  and  in  finding  that  the  complainant 
relied  upon  such  representation. 

Fourth.  The  court  erred  in  finding  that  Lewis  L.  Leh- 
man acted  as  scrivener  and  did  not  reduce  the  agreement 
to  writing  as  made,  but  differently,  and  that  there  was  a 
mutual  mistake  therein. 

Fifth.  The  court  erred  in  its  findings  on  all  disputed 
facts. 

Sixth.  The  court  erred  in  ordering  and  decreeing  that 
the  contract  for  the  purchase  and  sale  of  the  land  be 
reformed. 

Seventh.  The  court  erred  in  ordering  and  decreeing  that 
Melissa  F.  McKinstry,  administratrix  of  the  estate  of  Jonas 
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McKinstry,  deceased,  pay  to  the  complainant,  Robert  Elli- 
ott, the  sum  of  $1,049,  with  interest  thereon  at  the  rate  of 
six  per  cent  per  annum  from  the  10th  day  of  February,  A. 
D.  1898,  as  a  preferred  claim,  and  for  costs. 

Cross-errors  Assigned. 
The  court  erred  in  refusing  to  reform  the  deed  executed 
by  Lewis  L.  Lehman  and  wife  and  Melissa  F.  McKinstry 
to  Robert  Elliott   by  striking  therefrom  the  words  "  more 
or  less." 

Clark  &  Scott,  attorneys  for  appellant. 

James  W.  and  Edward  C.  Craig,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

From  the  facts  admitted  by  the  pleadings  and  proven  by 
the  evidence  in  this  chancery  proceeding,  as  shown  in  the 
foregoing  statement,  we  are  of  opinion  that  the  court  prop- 
erly admitted  the  oral  evidence  from  which  it  appears  that 
the  real  contract  of  purchase  and  sale  in  question,  as  actu- 
ally made  by  the  parties  thereto,  was  as  is  claimed  in  the 
amended  bill,  because  in  a  written  contract  for  the  pay- 
ment of  a  given  sum  of  money  for  the  purchase  and  sale  of 
lands,where  a  mistake  is  made  by  omitting  to  state  the 
manner  of  arriving  at  the  amount  agreed  te  be  paid,  it  is 
competent  to  allege  and  prove  the  mistake  in  a  court  of 
equity,  and  parol  evidence  is  admissible  to  prove  the  same. 
Ewing  v.  Sandoval  Coal  and  Mining  Co.,  110  111.  290;  Din- 
widdie  v.  Self,  145  111.  290;  and  McFarland  v.  Williams,  107 
111.  33. 

When  the  evidence  is  fully  read  and  considered,  we  find 
it  satisfactorily  appears  that  appellee  purchased  of  Jonas 
McKinstry  in  his  lifetime  (he  having  the  equitable  title 
thereto)  the  two  tracts  of  land  in  question  in  this  caseT 
agreeing  to  pay  therefor  $70  an  acre  for  the  tract  contain- 
ing 160  acres,  and  $65  an  acre  for  the  other  tract  then 
represented  by  the  vendor  as  containing  116  acres,  making 
in  all  the  total  sum  of  $18,750,  for  the  two  tracts.    And 

VOL.LXXXIX39 
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when,  in  pursuance  of  that  agreement,  the  written  contract 
of  sale  and  purchase  set  out  in  the  amended  bill  was  made, 
by  mistake  of  the  parties  thereto,  the  same  was  written  up 
without  putting  therein  the  basis  of  arriving  at  the  amount 
of  the  purchase  money.  The  deed  set  out  in  the  amended 
bill  by  mutual  mistake  of  the  parties  thereto,  described  the 
tract  west  of  the  right  of  way  of  the  Illinois  Central  Rail- 
road Company  as  containing  116  acres  "  more  or  less,"  when 
in  fact,  according  to  the  contract  of  purchase  and  sale  as 
actually  made,  it  was  warranted  by  the  seller  as  containing 
116  acres,  and  while  the  deed,  as  made,  recited  a  considera- 
tion of  only  817,240,  the  consideration  actually  paid  in  cash, 
notes  and  indebtedness  assumed  by  Robert  Elliott  was 
$18,740,  being  the  amount  provided  for  by  the  contract  of 
purchase  and  sale. 

The  evidence  showing  that  there  were  only  100  acres  in 
fact,  in  the  so-called  116  acre  tract,  the  court  properly  found 
by  its  decree  that  Elliott  had  paid  $1,040  (being  $65  per 
acre  for  sixteen  acres)  in  excess  of  what  he  should  have 
paid  for  said  tract. 

The  evidence  also  showing  that  the  estate  of  Jonas  Mc- 
Kinstry had  received  in  cash  from  the  proceeds  of  the 
premises  in  question,  and  in  increased  assets  released  to  it 
by  Lewis  L.  Lehman,  after  he  received  the  $13,740  proceeds 
of  the  premises  in  question,  which  increased  assets  amounted 
to  more  than  the  said  sum  of  $1,040,  the  court  properly 
decreed  that  the  appellant,  as  administratrix  of  that  estate, 
should  pay  to  Elliott  said  sum  of  $1,040  as  a  preferred 
claim  against  the  estate,  as  in  equity  and  good  conscience 
that  amount  was  due  him  by  reason  of  misrepresenta- 
tions made  as  aforesaid;  the  mistake  made  in  said  contract 
of  purchase  in  said  deed;  and  the  payment  of  that  amount 
in  excess  of  the  amount  he  should  have  paid,  from  all  of 
which  the  estate  profited  to  that  extent. 

As  the  evidence  showed  Felix  McKinstry  to  be  a  minor, 
and  on  that  account  was  under  disability  to  make  a  deed 
for  his  equitable  interest  in  the  premises,  the  court  properly 
decreed  that  the  master  in  chancery  make  such  deed  for 
him. 
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Appellant  insists  that  the  City  Court  of  Mattoon  was 
without  jurisdiction  of  the  subject-matter  in  this  proceeding, 
but  we  are  of  opinion  that  the  statute  gives  it  such  juris- 
diction. (Paragraph  2±0  of  chapter  37,  Hurd's  Kev.  Stat- 
utes, 1899.) 

Counsel  for  appellant  insists  that  the  two  sons  of  appellee, 
who  were  permitted  to  testify,  are  shown  by  the  evidence 
to  have  an  interest  in  the  result  of  this  case,  and  are,  there- 
fore, incompetent  witnesses  for  appellee;  but  we  fail  to  dis- 
cover wherein  the  evidence  shows  either  of  them  as  having 
such  interest. 

The  court  properly  refused  to  decree  a  reformation  of  the 
deed  as  prayed  in  the  amended  bill,  because  by  decreeing 
payment  of  $1,040  to  appellee  from  the  estate  of  Jonas 
McKinstry,  deceased,  the  words  u  more  or  less  "  in  the  deed 
are  harmless  to  appellee,  hence  the  cross-error  assigned  by 
appellee  is  of  no  force,  and  the  decree  will  not  be  reversed 
or  modified  on  that  account. 

Finding  no  reversible  error  in  the  proceedings  of  the 
trial  court  in  this  case,  nor  in  its  decree,  the  latter  is 
affirmed.    Decree  affi  rmed. 


Jacob  Hinds  v.  J.  E.  Mclntire. 

1.  Instructions— Real  Estate  Broker's  Commissions.-- The  defend- 
ant placed  his  property  in  the  hands  of  an  agent  for  sale  at  a  stipulated 
price,  and  the  agent  introduced  the  defendant  to  C,  who  made  a  propo- 
sition to  exchange  property  in  Paris  for  defendant's  property,  which 
was  declined  by  the  defendant,  and  negotiations  between  C.  and  defend- 
ant were  then  ended  and  definitely  abandoned  by  the  parties,  and  the 
defendant,  through  the  efforts  of  the  agent,  took  in  exchange  for  his  land, 
land  in  Texas  belonging  to  W.,  and  W.  took  property  in  Paris  belonging 
to  C.  in  exchange  for  the  Texas  land.  Held,  that  an  instruction  that 
the  fact  that  the  deed  was  made  from  the  defendant  to  C.  would  not 
entitle  the  agent  to  recover  and  directing  the  jury  to  find  for  the  defend- 
ant, unless  they  believed  that  the  agent  was  the  efficient  cause  of  the 
trade,  was  proper. 

2.  8ame—  Where  the  Evidence  is  Conflicting. — Where  the  evidence 
^conflicting  on  material  matters,  the  instructions  should  be  accurate. 
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Assumpsit,  for  real  estate  broker's  commissions.  Appeal  from  the 
Circuit  Court  of  Coles  County;  the  Hon.  Frank  K.  Dunn,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1899.  Reversed  and 
remanded.    Opinion  filed  June  12,  1900. 

1.  B.  Craig,  attorney  for  appellant. 

Job  H.  Winkler  and  Neal  &  Wiley,  attorneys  for 
appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court 

This  was  an  action  of  assumpsit  by  appellee  against  appel- 
lant in  which  the  declaration  contained  the  common  counts 
only,  ad  damnum  being  laid  at  (300. 

The  general  issue  was  the  only,  plea  interposed.  The 
trial  was  by  jury,  resulting  in  a  verdict  for  $355  in  favor 
of  appellee,  upon  which  judgment  was  rendered  for  $300, 
after  a  remitter  of  $55  was  entered.  Appellant  seeks  to 
reverse  that  judgment  by  prosecuting  this  appeal,  and  urges 
as  grounds  therefor,  that  the  verdict  and  judgment  are  con- 
trary to  the  evidence,  and  that  the  court  gave  improper  and 
refused  proper  instructions. 

The  evidence  shows  that  appellant,  who  lived  at  Oakland, 
in  Coles  county,  Illinois,  owned  a  farm  of  276  acres  in 
Edgar  county,  Illinois,  which  he  desired  to  sell  for  $65  per 
acre,  and  he  employed  appellee,  a  real  estate  broker  living 
also  at  Oakland,  to  find  him  a  purchaser  therefor,  agreeing 
to  pay  him  two  per  cent  commission  therefor.  Afterward 
appellee  informed  appellant  that  a  man  by  the  name  of 
Collier,  who  lived  at  Paris,  Illinois,  would  trade  him  some 
property  in  Paris  for  his  farm,  and  thereby  induced  appel- 
lant to  go  with  him  to  Paris  and  see  Collier  and  the  prop- 
erty he  had  to  trade.  After  viewing  the  property  at  Paris, 
and  talking  with  Collier,  appellant  and  appellee  returned  to 
Oakland  without  making  the  trade.  The  next  day  Collier 
came  to  Oakland  to  see  appellant,  and  offered  him  for  his 
farm,  the  Paris  property,  $2,000  cash,  and  Collier  to  assume 
payment  of  a  mortgage  indebtedness  of  $8,000,  which  appel- 
lant owed  upon  his  farm. 
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Appellant  refused  that  offer,  but  told  Collier  if  he  would 
raise  the  cash  offer  to  $3,000  he  would  trade.  This  Collier 
refused  to  do,  and  returned  to  Paris  that  day.  The  next 
day  Collier  telephoned  to  appellee  that  he  had  concluded 
to  withdraw  the  offer  of  trade  he  made  to  appellant  the  day 
before.  In  a  day  or  two  thereafter,  appellant  met  appellee 
and  told  him  he  could  not,  and  would  not  trade  with  Collier, 
to  which  appellee  replied  he  knew  it,  because  Collier  had 
informed  him  by  telephone  that  he  withdrew  his  offer  to 
trade. 

Appellant,  before  this, had  alsoemployed  one  Taylor,  a  real 
estate brokeratNewraan,tofindapurchaserforhisfarm;  and 
several  days  after  he  had  informed  appellee  that  the  Collier 
trade  was  off,  he  went  to  Newman  to  visit  his  son,  who  lived 
there.  While  appellant  was  at  Newman^  he  saw  Taylor, 
and  in  talking  with  him,  spoke  of  the  offer  Collier  had  made 
him  for  his  farm,  and  that  he  did  not  take  it  because  he  con- 
sidered the  price  Collier  put  upon  his  Paris  property  was 
too  high  for  him  to  use  it.  Taylor  then  informed  appel- 
lant that  he  had  a  client  named  Wright,  who  owned  some 
land  in  Texas  which  he  desired  to  sell  or  trade,  and  he 
thought  he  might  induce  Wright  to  let  Collier  have  the 
Texas  land  for  his  Paris  property,  if  appellant  would  take 
the  Texas  land  from  Collier.  Appellant  told  Taylor  he 
would  investigate  the  Texas  land,  and  would  then  see  about 
the  trade.  In  a  short  time  thereafter,  Taylor  brought  ap- 
pellant, Collier  and  Wright  together,  and  they  made  a  trade 
as  follows : 

Appellant  deeded  his  farm  to  Collier,  the  consideration 
named  in  the  deed  being  $18,000;  the  real  consideration, 
however,  being  $1,750  cash  received  from  Collier;  a  deed  to 
appellant  from  Collier  for  two  houses  and  a  lot  in  Paris;  a 
due  bill  for  $1,000  given  by  Wright  to  appellant;  a  deed 
from  Wright  to  appellant  for  the  Texas  land  spoken  of; 
Collier  assuming  to  pay  the  $8,000  mortgage  on  the  farm, 
and  deeding  Wright  the  large  house  and  a  lot  in  Paris  in 
consideration  of  his  deeding  appellant  the  Texas  land,  and 
giving  him  the  due  bill  for  $1,000.     The  two  houses  and  lot 
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deeded  by  Collier  to  Wright  being  the  same  property  in 
Paris,  embraced  in  the  first  offer  of  trade  made  by  Collier 
to  appellant. 

There  is  practically  no  dispute  between  appellant  and 
appellee  concerning  the  foregoing  facts.  Appellee  was  not 
present  when  the  trade  was  made  nor  had  he  any  knowl- 
edge of  the  trade  until  after  it  was  actually  made.  Ap- 
pellee, however,  swears  that  when  he  and  appellant  were 
returning  from  Paris,  the  day  thjay  went  to  see  Collier  and 
his  property,  that  appellant  said  the  big  house  and  lot  of 
Collier's  was  too  high-priced  for  him,  but  that  he  would  go 
to  Newman  and  see  Taylor,  and  if  Taylor  could  find  a 
buyer  for  the  big  house  and  lot  at  $6,000  he  would  trade 
with  Collier. 

Appellant,  in  his  testimony,  denies  that  he  said  this. 
The  court,  in  effect,  and  at  the  instance  of  appellee,  told  the 
jury  that  if  they  believed  from  the  evidence  that  an  agree- 
ment was  made  between  appellee  and  appellant,  by  which 
appellee  was  to  find  a  buyer  for  appellant's  farm  and  to 
receive  a  commission  in  case  a  sale  thereof  was  made  with 
a  purchaser  procured  by  appellee,  the  verdict  must  be  for 
appellee,  even  though  appellant  accepted  a  less  sum  or  a 
different  trade  for  his  farm. 

In  view  of  the  fact  that  the  evidence  tended  strongly 
to  show  that  before  the  trade  actually  made  with  Collier, 
all  former  offers  to  trade  with  him  had  been  called  off, 
and  appellee  notified  by  appellant  and  Collier  that  no 
trade  could  or  would  be  made  between  them  because  ap- 
pellant could  not  use  the  big  house  and  lot  included  in 
Collier's  Paris  property,  and  that  appellant  did  not  tell 
appellee  he  would  make  the  trade  in  case  Ta\rlor  could  get 
some  one  to  take  that  house  and  lot,  we  are  of  opinion 
that  the  instructions  of  the  court  should  have  submitted 
to  the  jury  the  question  of  the  abandonment  of  the  trade 
attempted  to  have  been  procured  by  appellee,  and  its  omis- 
sion was  prejudicial  to  appellant. 

The  court  refused  appellant's  instruction  number  19, 
which  was  as  follows: 
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"  19.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  defendant  placed  his  property 
in  the  hands  of  the  plaintiff  for  sale  at  a  stipulated  price, 
and  the  plaintiff  introduced  the  defendant  to  Collier  and 
that  Collier  made  a  proposition  to  exchange  property  in 
Paris  for  defendant's  property,  which  was  declined  by  the 
defendant,  and  that  negotiations  between  Collier  and  de- 
fendant were  then  ended  and  definitely  abandoned  by  the 
parties,  and  that  the  defendant,  through  the  efforts  of  Tay- 
lor, took  in  exchange  for  his  land,  land  in  Texas  belonging 
to  Wright,  and  that  Wright  took  property 4n  Paris  belong- 
ing to  Collier  in  exchange  for  the  Texas  land,  the  fact  that 
the  deed  was  made  from  the  defendant  to  Collier  would  not 
entitle  the  plaintiff  to  recover  and  you  should  find  for  the 
defendant,  unless  you  further  believe  the  plaintiff  was  the 
efficient  cause  of  the  trade." 

This  instruction  should  have  been  given  because  it  stated 
the  law  of  the  case  applicable  to  the  evidence,  and  in  view 
of  the  fact  that  the  instructions  given  at  the  instance  of  the 
appellee  were  short  upon  the  very  element  embodied  in 
this  one,  the  court  committed  prejudicial  error  against  appel- 
lant by  refusing  it. 

The  evidence  being  conflicting  on  material  matters, 
required  the  instructions  to  be  quite  accurate,  and  as  they 
were  not,  we  reverse  the  judgment  in  this  case,  and  remand 
it  to  the  Circuit  Court  for  another  trial. 


8.  D.  Stocks  and  Thos,  Monroe  v.  T.  H.  Scott. 

1.    Estoppel—  To  Urge  Misrepresentations.— Where  the  purchaser  of 
*a  real  estate  brokerage  business  has  an  opportunity  to  examine   the 
books  of  the  party  selling  to  see  the  extent  of  the  business,  he  should  not 
be  permitted  to  urge  that  it  was  misrepresented. 

Assumpsit,  on  promissory  notes.  Appeal  from  the  Circuit  Court  of 
Moultrie  County;  the  Hon.  William  G.  Cochran,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1899,  Affirmed,  Opinion 
filed  June  12,  1900. 

Hakbaugh  &  Whitakes  and  Mill*  Beqs,,  attorneys  for 
appellants. 
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E.  J.  Miller  and  Eden,  Martin  &  Edwards,  attorne3rs 
for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  by  appellee  against  appel- 
lants to  recover  upon  three  promissory  notes,  to  which 
appellants,  by  special  plea,  interposed  as  a  defense,  that  the 
notes  were  given  without  consideration,  and  that  the  con- 
sideration had  totally  failed. 

The  trial  was  by  jury,  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  the  amount  due  by  the  terms 
of  the  notes,  less  the  credits  indorsed  thereon. 

This  appeal  is  prosecuted  by  appellants  to  reverse  that 
judgment,  and  the  grounds  urged  for  reversal  are,  that  the 
verdict  and  judgment  are  contrary  to  the  law  and  the  evi- 
dence; that  the  court  refused  proper  and  admitted  improper 
evidence;  and  gave  improper  and  refused  proper  instruc- 
tions. 

The  evidence  shows  that  Scott  &  Glines  were  conducting 
a  real  estate,  loan  and  insurance  business  in  the  city  of  Sul- 
livan, Moultrie  county,  Illinois,  and  on  April  6,  1896,  sold 
same,  together  with  their  office  outfit,  to  appellants,  as  evi- 
denced by  a  written  agreement  as  follows : 

"This  agreement  made  and  entered  into  this  9th  day  of 
April,  1SD0,  by  and  between  Scott  &  Glines  of  Sullivan,"llL, 
party  of  the  first  part,  and  Stocks  &  Monroe  of  said  city, 
party  of  the  second  part  witnesseth : 

That  the  party  of  the  first  part  has  this  day  sold  to  the 
party  of  the  second  part  their  real  estate,  loan  and  insur- 
ance business  in  said  city,  together  with  office  furniture  and 
fixtures,  including  one  Hairs  fire  proof  safe  and  one  No.  4 
Yost  writing  machine,  one  Edison  mimeograph  with  type- 
writer attachments,  stove,  lamps,  etc.,  for  the  sum  of  "five 
thousand  ($5,000)  dollars  to  be  paid  as  follow?,  to  wit:  $1,250 
in  six  months,  $1,250  in  twelve  months.  $1,250  in  eighteen 
months,  $1,250  in  twenty -four  months,  from  this  date,  for 
which  several  amounts  said  parties  of  the  second  part  shall 
give  their  notes  payable  as  above. 

It  is  further  agreed  by  the  party  of  the  first  part  that 
whereas,  they  have  on  hand  the  sale  of  stock  of  tne  Moul- 
trie County  Abstract  Company  with  commissions  thereon 
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of  $650,  and  a  loan  pending  of  $13,000,  upon  which  will 
be  a  commission  of  $650,  all  of  which  commission  shall  go 
to  the  party  of  the  second  part,  and  that  the  said  party  of 
the  first  part  shall  guarantee  said  commissions  to  said 
second  party,  said  party  of  the  second  part  to  use  all  dil- 
igence to  effect  the  sale  of  said  capital  stock  of  said  abstract 
company  and  also  to  assist  to  closing  said  loan,  all  at  the 
expense  of  the  said  party  of  the  second  part,  it  is  agreed 
by  the  party  of  thei  second  part  that  the  $1,300  above  re- 
ferred to  as  commissions  shall  be  the  limit  of  the  liability 
of  the  party  of  the  first  part.  It  is  further  agreed  that  said 
sum  of  $1,300  above  guaranteed,  or  any  part  thereof  not 
actually  received  or  collected  by  said  second  party,  shall  be 
deducted  from  first  and  second  notes  equally. 

It  is  further  agreed  by  the  party  of  the  first  part  that 
one  of  them  shall  stay  with  and  assist  said  second  party 
with  conducting  of  the  business  of  the  office  for  six  months, 
should  said  party  of  the  second  part  so  require  them  to  do; 
and  said  party  shall  at  all  times  lend  their  influence  to  the 
said  party  of  the  second  part  until  said  second  party  shall 
be  fully  established  in  said  business. 

It  is  further  agreed  by  the  party  of  the  first  part  that 
they  will  not  engage  in,  organize  or  establish  by  themselves 
or  agent  any  real  estate,  loan  or  insurance  business  in  said 
city  of  Sullivan,  in  opposition  to  the  said  Stocks  &  Mon- 
roe so  long  as  they  may  continue  in  said  business,  or  for  a 
period  not  to  exceed  five  years. 

In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  the  day  and  year  first  above  written. 

Scott  &  Glines.         [Seal." 
W.  O.  Glines.  [Seal." 

T.  II.  Scott.  [Seal/ 

Stocks  &  Monroe.     [Seal." 
S.  D.  Stocks.  [Seal/ 

Thomas  Monroe.        [Seal.]." 

That  appellants  executed  and  delivered  the  four  notes  to 
Scott  &  Glines,  ds  provided  in  the  agreement,  and  took  pos- 
session of  the  business  and  office  outfit.  Scott  &  Glines 
performed  and  kept  all  the  agreements  made  by  them  in 
the  contract  of  purchase.  Before  sale  was  made,  however, 
Scott  &  Glines  made  a  written  statement  of  their  busi- 
ness to  appellant,  as  follows : 

"  Real  Estate  Business  of  Scott  &  Glines. 
This  statement  includes  all  business  done  from  Oct.  1st, 
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1894,  to  Jan.  1st,  1896.  Real  estate  sold  during  above 
period,  net  commissions  $11,754.35;  commission  on  insur- 
ance during  above  period,  $S32.60;  commission  eastern 
loans,  $1,200.     Total  $13,786.95. 

This  statement  does  not  include  any  commission  on  farm 
rents  or  city  property  rents,  or  any  commission  on  accident 
insurance  or  accident  tickets,  or  commission  on  bicycles,  or 
acknowledgment  of  deeds  or  mortgages,  or  writing  farm 
leases,  or  chattel  mortgages,  or  commission  on  private  loans; 
neither  does  it  include  over  $1,200  in  commissions  on  lands 
sold  in  Iowa  during  the  year  1895.  There  is  over  $500  in 
abstracts  tor  the  year  1895  that  is  not  counted  in  this  state- 
ment; in  short  this  statement  is  far  short  of  including  all  of 
the  business  of  1895,  and  the  business  reported  for  the  fif- 
teen months  will  not  more  than  cover  the  vear  1895. 

Cash  received  in  1895,  $43,493.56. 

W.  O.  Glines." 

Which  they  claimed  was  taken  from  their  books,  and  their 
books  were  given  to  appellants  to  examine  to  see  what 
business  had  been  done  by  them.  Appellants  made  such 
an  examination  of  the  books  of  Scott  &  Glines,  before  the 
sale  was  made,  as  they  desired.  Appellants  paid  the  note 
due  eighteen  months  after  date,  but  refused  to  pay  the 
other  three  notes  given  as  consideration  for  the  sale. 
Appellants  undertook  to  show,  on'  trial,  that  Scott  &  Glines 
deceived  them,  inducing  them  to  purchase  by  falsely  and 
fraudulently  misrepresenting  the  extent  and  value  of  their 
business  to  be  very  much  greater  than  it  was,  and  thereby 
inducing  appellants  to  pay  therefor  the  amount  of  the  three 
notes  sued  on,  more  than  the  business  and  office  outfit  pur- 
chased were  worth. 

We  have  examined  all  the  evidence  in  the  record,  and  are 
convinced  thereby  that  the  verdict  rendered  is  in  accord- 
ance therewith;  for  while  appellants  paid  dearly  for  what 
thev  purchased,  yet,  having  had  an  opportunity  before  the 
purchase  to  examine  the  books  of  Scott  &  Glines  to  see  the 
extent  of  business  done  by  them,  they  ought  not  to  be  per- 
mitted to  urge  the  same  was  misrepresented,  and  that  they 
relied  upon  such  misrepresentation  in  purchasing. 

The  rulings  of  the  court  on  the  evidence  is  not  open  to 
the  objections  urged  by  appellants  against  them,  for  the 
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court  permitted  both  sides  to  fully  show  all  they  were 
entitled  to  show,  and  properly  refused  to  allow  appellants 
to  ask  their  witnesses  leading  questions. 

The  instructions  given,  which  are  complained  of  by  appel- 
lants, are  open  to  most  of  the  objections  urged  against  them, 
but  as  the  verdict  and  judgment  rendered  are  right  upon 
the  issues  presented  by  the  pleadings  and  the  evidence, 
appellants  have  not  been  prejudiced  thereby. 

Finding  no  reversible  errors  in  the  proceedings  of  the 
court,  and  upon  the  whole  record,  the  verdict  and  judg- 
ment being  right,  the  latter  will  be  affirmed.  Judgment 
affirmed. 


Charles  Irle  et  al.  v.  Nichols  &  Shepard  Co. 

1.  Principal  and  Agent—  Power  of  Agent  to  Bind  Corporation.— 
The  power  of  an  agent  to  bind  a  corporation  is  limited  to  the  scope  of 
bis  agency. 

Assumpsit,  on  written  contract.  Appeal  from  the  Circuit  Court  of 
Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1899.  Affirmed.  Opinion 
filed  June  12,  1900. 

John  J.  Eka,  attorney  for  appellants. 

J.  L.  Kay  and  Royal  Wright,  attorneys  for  appellee. 

Mr.  Justice  IIarker  delivered  the  opinion  of  the  court. 

This  suit  was  brought  upon  a  written  contract  for  the 
purchase  of  a  threshing  machine  outfit  sold  and  delivered 
to  appellants  by  appellee.  The  contract  fixed  the  price  of 
the  outfit  at  $2,695,  and  provided  that  appellants  should 
deliver  to  appellee  in  payment  an  old  threshing  outfit  at 
$1,045,  and  their  promissory  note  for  $1,650,  with  interest 
after  maturity  at  the  rate  of  seven  per  cent. 

The  declaration  avers  a  delivery  and  acceptance  of  the 
property  and  a  refusal  on  the  part  of  appellants  to  pay  for 
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the  same,  or  to  execute  a  note  in  compliance  with  the  terms 
of  the  contract. 

Four  pleas  were  filed;  1,  the  general  issue;  2,  payment; 
3,  release  for  a  valuable  consideration;  4,  breach  of  warranty- 
contained  in  the  contract,  that  the  machinery  was  well  con- 
structed and  capable  of  performing  well  the  services 
designed  for  it.  The  evidence  in  the  record  shows  that  the 
machinery  after  being  shipped  to  appellants,  was  taken 
from  the  car  by  them,  moved  to  the  country  and  there 
operated,  and  that  they  had  failed  and  refused  to  give  the 
note  provided  by  the  contract.  There  is  no  claim  of  pay- 
ment beyond  the  old  outfit  taken  at  $1,045,  nor  evidence 
of  a  release  as  set  up  in  the  third  plea.  The  contest  upon 
the  trial  was  upon  the  issue  raised  by  the  plea  setting  up 
breach  of  warranty,  and  to  the  questions  involved  therein 
we  shall  confine  ourselves. 

The  warranty  contained  in  the  contract  was  to  the  effect 
that  the  machinery  was  well  made,  and  with  proper  man- 
agement capable  of  doing  well  the  work  for  which  made 
and  sold.  It  was  conditioned,  however,  upon  appellants,  in 
the  event  of  failure  to  fill  the  warranty,  giving  immediate 
notice  by  registered  letter  to  appellee  at  Battle  Creek, 
Mich.,  and  written  notice  to  the  local  dealer  through  whom 
the  machinery  was  ordered,  stating  particularly  wherein  it 
failed  to  fill  the  warranty.  It  also  provided  for  reasonable 
time  to  allow  workmen  from  appellee  to  get  to  the  machine 
and  remedy  the  defect,  and  if  the  same  could  not  be  reme- 
died to  supply  the  defect  with  good  machinery. 

Upon  the  trial  appellants  offered  to  prove  that  the 
machinery  did  not  fulfill  the  warranty  and  could  not  be 
made  to  do  so;  but  the  court  held  such  testimony  was 
inadmissible  until  after  they  should  show  that  the  notice 
called  for  by  the  warranty  had  been  given  to  appellee,  or 
had  been  waived  by  some  one  having  authority  to  waive  it. 
Appellants  produced  no  sufficient  proof  of  such  notice,  or 
waiver  of  it,  in  the  opinion  of  the  court,  and  at  the  instance 
of  appellee  the  following  instruction  was  given  to  the  jury : 

"  The  defendants  having  offered  no  competent  evidence 
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of  defense,  the  jury  are  instructed  to  find  a  verdict  for  the 

Slaintiff  for  $1,650,  with  interest  at  seven  per  cent  from 
anuary  1,  1899." 

The  jury  accordingly  returned  a  verdict  for  $1 ,736.43,  and 
upon  it  judgment  was  entered  against  appellants. 

It  is  contended  that  the  court  invaded  the  province  of 
the  jury  by  giving  the  above  quoted  instruction  and  took 
from  them  the  right  to  say  whether  there  had  been  a  com- 
pliance with  the  terms  of  the  warranty  or  a  waiver  of  them. 

Appellants  repeatedly  attempted  to  get  before  the  jury 
proof  that  the  machinery  would  not  work  satisfactorily. 
They  did  not  pretend  to  have  notified  appellee  by  registered 
letter  to  Battle  Creek,  Mich.,  of  a  failure  of  the  machinery 
to  fulfill  the  warranty,  as  required  by  the  contract,  but  con- 
tended that  appellee  acted  upon  such  notice  as  was  given 
and  thereby  waived  notice  by  registered  letter.  The  dif- 
ficulty with  the  contention  as  to  waiver  is  that  there  was 
no  competent  proof  of  any  notice  whatever,  and  no  proof 
that  persons  who  came  to  examine  the  machinery  were  sent 
by  appellee.  The  copy  of  a  letter  to  appellee,  dated  Au- 
gust 6,  1898,  was  offered  in  evidence,  but,  as  no  notice  to 
produce  the  original  had  been  given,  the  court  properly 
sustained  an  objection  to  it.  Three  men  did  at  different 
times  visit  the  machine  and  attempt  to  remedy  the  alleged 
defect,  but  they  seem  to  have  done  so  at  the  instance  of 
one  C.  J.  Gottshall,  a  general  state  agent  of  appellee,  resid- 
ing in  Bloomington.  It  nowhere  appears  that  they  were 
sent  by  appellee  or  that  Gottshall  had  any  instructions 
from  appellee  to  send  them.  Gottshall  testified  that  his 
duties  as  general  agent  required  him  to  superintend  local 
agents  and  companies  selling  appellee's  machinery  in  the 
State,  but  that  he  had  nothing  to  do  with  machinery  after 
being  sold.  The  notice  sent  by  appellants  to  him,  there- 
fore, could  in  no  sense  be  regarded  as  a  notice  to  appellee, 
and  any  action  taken  by  him  under  such  notice  could  not 
affect  appellee  unless  recognized  by  it.  The  power  of  an 
agent  to  bind  a  corporation  is  limited  to  the  scope  of  his 
agency.    Williams  v.Merritt,  23  111.  623;  Mouson  v.  Jacques 
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44  111.  App.  307;  Taylor  v.  C.  &  K  W.  Ry.  Co.,  74  111.  86; 
Kinser  v.  Calumet  Fire  Clay  Co.,  165  111.  505. 

It  is  also  expressly  provided  in  the  contract  that  "  No 
general  or  special  agent  or  local  dealer  is  authorized  to 
make  any  change  in  this  warranty.  Workmen  or  experts 
are  not  agents,  and  have  no  authority  to  bind  the  company 
by  any  contract  or  statement." 

It  is  also  provided  that  any  change  in  the  terms  of  the 
warranty  subsequent  to  the  delivery  of  the  machinery  must 
be  in  writing,  signed  by  the  president  of  the  company. 
We  do  not  think  the  clause  in  the  contract, "  Machines  sold 
on  twenty  days'  trial  from  the  day  first  started,"  relieves 
appellants  from  the  condition  in  the  warranty  requiring 
notice  of  failure  to  fill  the  warranty  to  be  given  by  regis- 
tered letter.  Appellants  failing  to  show  a  compliance  with 
the  condition  on  which  the  warranty  was  placed,  or  a  waiver 
of  it,  were  in  no  position  to  make  the  defense  set  up  in  the 
fourth  plea. 

The  trial  court  properly  gave  the  peremptory  instruction 
complained  against.    Judgment  affirmed. 

Mr.  Presiding  Justice  Wright,  having  heard  the  case 
below,  took  no  part  in  its  decision  here. 


99   1850  The  Town  of  Grafton  v.  Elizabeth  Mooney. 

89      622 
I-  1.    Appellate  Court  Practice— Errors  Not  Noticed  in  Appellanfs 

Brief.— Errors  assigned  upon  the  record  by  appellant,  but  not  being 
noticed  in  his  brief  and  argument  in  this  court,  are  waived  and  will  not 
be  considered. 

2.  Cities  and  Villages —Wlien  Liable  for  Costn.— When  a  city  is 
sued  for  the  violation  of  a  duty  with  which  it  is  charged,  not  as  an 
agency  of  the  State,  but  in  its  private  corporate  capacity,  it  is  not  exempt 
from  paying  the  costs. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Jersey  County;  the  Hon.  Owen  W.  Thompson,  Judge,  presid- 
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in*.    Heard  in   this  court  at  the  November  term,  1899.    Affirmed. 
Opinion  filed  June  12,  1900. 

A.  M.  Slaten  and  Ed.  J.  Vaughn,  attorneys  for  appel- 
lant. 

Thomas  F.  Ferns,  attorney  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant to  recover  damages  for  injuries  received  by  her  in  con- 
sequence of  the  negligence  of  the  municipal  authorities  of 
appellant  in  suffering  a  certain  sidewalk,  in  the  corporate 
limits  of  the  town,  to  become  and  remain  out  of  repair,  by 
reason  whereof  appellee  was  injured  while  walking  thereon, 
when  in  the  exercise  of  due  care  for  her  safety. 

Appellant  pleaded  not  guilty,  and  the  case  was  tried  by 
jury,  resulting  in  a  verdict  and  judgment  for  appellee  for  the 
sum  of  $500  damages  and  costs.  Appellant  brings  the  case 
to  this  court  by  appeal,  and  urges  us  to  reverse  the  judgment, 
claiming  (1)  that  the  verdict  is  contrary  to  the  evidence; 
(2)  the  court  admitted  improper  evidence;  (3)  the  court 
refused  to  give  proper  instructions  requested  by  appellant, 
and  (4)  the  court  improperly  adjudged  costs  against  appel- 
lant. Other  errors  than  those  urged  are  assigned  upon  the 
jecord  by  appellant,  but  not  being  noticed  in  the  brief  and 
argument  of  appellant  in  this  court  are  waived,  and  need 
not,  therefore,  be  considered.  Strodtraann,  for  use,  etc.,  v. 
County  of  Menard,  158  111.  155;  and  Dorn  v.  Eoss,  177  111. 
225. 

It  appears  by  the  evidence  that  appellee,  a  woman  with 
one  arm,  was  walking  along  and  on  a  certain  sidewalk  of 
one  of  the  principal  streets  in  the  town  of  Grafton,  Illinois, 
and  in  the  exercise  of  due  care,  when  a  man,  walking  along- 
side of  her,  stepped  upon  a  loose  board  of  the  sidewalk, 
causing  it  to  raise  upward  and  the  end  thereof  to  strike 
appellee  on  the  ankles,  tripping  and  causing  her  to  fall  and 
break  her  arm.  Several  of  the  boards  of  the  sidewalk  where 
appellee  was  injured,  were  loose  from  the  stringers  by 
reason  of  the  nails  which  held  them  having  rusted  and 
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broken  or  come  loose  from  the  decayed  stringers,  and  from 
the  appearance  of  this  walk  at  the  time  of  the  accident  the 
condition  stated  had  existed  for  a  considerable  time  before 
then.  The  evidence,  we  think,  warranted  the  jury  in  con- 
cluding the  town  authorities  of  appellant,  by  exercising 
reasonable  diligence,  ought  to  have  discovered  the  unsafe 
condition  of  the  sidewalk  and  repaired  it  before  the  acci- 
dent, and  in  not  so  doing,  were  guilty  of  negligence. 

The  court  did  improperly  permit  appellee  to  show,  over 
objections  of  counsel  for  appellant,  that  the  town  authori- 
ties put  a  new  sidewalk  at  the  place  in  question  a  short 
time  after  the  accident;  it  improperly  refused  to  give  appel- 
lant's refused  instruction  telling  the  jury  to  disregard  that 
testimony;  it  improperly  refused  to  give  appellant's  refused 
instruction  telling  the  jury  to  consider  the  evidence  and  find 
a  verdict  in  this  case  as  though  each  of  the  parties  were 
real  persons,  inasmuch  as  one  was  a  woman,  and  the  other 
a  municipal  corporation;  and  it  also  improperly  refused 
appellant's  refused  instruction  telling  the  jury  to  disregard 
certain  testimony  which  had  been  improperly  admitted  in 
evidence,  but  which  on  motion  of  appellant  had  been  ex- 
cluded from  the  consideration  of  the  jury  in  their  presence 
during  the  trial;  but  inasmuch  as  the  evidence  properly 
admitted  warranted  the  finding  of  the  jury  that  appellant 
was  guilty  as  charged, -and  the  damages  assessed  are  rea- 
sonable in  view  of  the  injuries  appellee  received,  we  are 
unable  to  say  that  appellant  had  been  prejudiced  by  those 
errors. 

Finally,  appellant  insists  it  was  error  for  the  court  to 
allow  costs  against  appellant,  and  in  support  thereof  we  are 
cited  to  the  following  cases:  Holmes  v.  City  of  Mattoon, 
111  111.  27;  People  ex  rel.  v.  Village  of  Chapin,48  111.  App. 
643;  City  of  Carrollton  v.  Bazzette,  159  111.  284;  and  City 
of  Decatur  v.  Niedermeyer,  168  111.  68. 

These  cases  do  hold  that  municipal  corporations  such  as 
cities,  towns  and  villages  in  this  State,  when  sued  or  suing 
in  the  capacity  of  agents  of  the  State  in  the  enforcement  of 
local  government,  such  as  prosecutions  for  the  violation  of 
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their  ordinances  and  the  like,  are  exempt  from  paying  costs, 
but  the  case  at  bar  is  not  of  that  nature;  here  appellant  is 
sued  for  negligence  in  not  keeping  a  sidewalk  in  its  corpo- 
rate limits  in  a  reasonable  safe  condition,  a  duty  with  which 
it  is  charged,  not  as  an  agenoy  of  the  State,  but  in  its  private 
corporate  capacity,  and  therefore  is  not  exempt  from  pay- 
ing costs.  In  the  case  of  City  of  Chicago  v.  English,  180 
111.  477,  our  Supreme  Court  not  only  affirmed  a  judgment 
for  costs  against  the  city  of  Chicago,  where  it  was  held 
liable  in  its  capacity  as  a  private  corporation,  as  distinguished 
from  its  capacity  as  an  agent  of  the  State,  but  also,  in  that 
case  on  appeal,  entered  a  judgment  for  costs  against  the 
city  of  Chicago. 

Inasmuch  as  the  Circuit  Court  committed  no  reversible 
error  in  this  case,  we  affirm  its  judgment.  Judgment 
affirmed. 


W.  H.  Barrow,  Cashier,  use  of,  etc.,  v.  Isaac  Conlee  et  al. 

1.  Acknowledgment—  Of  Chattel  Mortgages  by  a  Firm.—  An 
acknowledgment  of  a  chattel  mortgage  which  gives  the  name  of  the 
grantor  in  the  mortgage  is  valid  when  made  by  one  or  both  of  the  mem- 
bers of  a  partnership. 

Replevin.— Appeal  from  the  Circuit  Court  of  Greene  County;  the 
Hon.  Owen  W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1899.    Affirmed.    Opinion  filed  June  12, 1900. 

D.  J.  Sullivan,  attorney  for  appellant. 

Henry  T.  Kainey  and  Thomas  Henshaw,  attorneys  for 
appellees. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  a  replevin  suit  by  appellant  against  appellees  in 
which  appellant  claims  possession  of  the  chattel  property 
in  question  under  a  chattel  mortgage  given  him  by  the  firm 

VOL.LXXXIX40 


626  Appellate  Courts  op  Illinois. 

Vol.  89.]  Borrow  v.  Conlee. 

of  L.  S.  Baldwin  &  Co.,  a  partnership  composed  of  L.  S. 
and  A.  C.  Baldwin;  while  appellees  claim  the  same  by  vir- 
tue of  a  levy  thereon,  made  by  appellee  Conlee,  as  sheriff  of 
Greene  county,  Illinois,  under  a  distress  warrant  issued  to 
him  by  appellee  Hackett,  for  rent  admitted  to  be  due  the 
latter  by  L.  S.  Baldwin  &  Co. 

The  facts  in  this  case,  in  substance,  are  that  appellee 
Conlee,  as  sheriff  of  Greene  county,  was  in  possession  of 
the  chattel  property  in  question,  by  virtue  of  a  levy  thereon 
under  a  valid  landlord's  warrant  issued  to  him  by  appellee 
Hackett  against  the  firm  of  L.  S.  Baldwin  &  Co.,  who  were 
indebted  to  Hackett  for  the  rent  he  claimed.  The  chattel 
property  when  taken  by  Conlee  was  owned  by  Baldwin  & 
Co.,  subject  to  a  chattel  mortgage  given  by  them  to  appel- 
lant, before  the  levy,  to  secure  a  valid  indebtedness  owing 
to  him  by  Baldwin  &  Co.,  that  was  due  several  months 
after  the  levy.  This  chattel  mortgage  authorized  appellant 
to  take  possession  of  the  mortgaged  property  and  sell  the 
same  to  pay  the  debt  secured  thereby,  in  case  the  same  was 
levied  upon;  and  the  mortgage  was  in  due  form  signed  by 
the  firm  of  Baldwin  &  Co.,  the  certificate  of  acknowledg- 
ment thereto  being  as  follows  : 

"  State  of  Illinois,  ) 
Greene  Count}7.     ]     ' 

I,  Isaac  D.  Vedder,  a  justice  of  the  peace  in  the  town  of 
Whitehall,  in  and  for  said  county,  do  hereby  certify,  that 
this  mortgage  was  duly  acknowledged  before  me  "by  the 
above  named  L.  S.  Baldwin  &  Co.,  the  mortgagors  therein 
named,  and  entered  by  me,  this  6th  day  of  January,  A.  D. 
1899. 
Witness  my  hand  and  seal. 

Isaac  D.  Vedder,  [seal.] 

Justice  of  the  Peace." 

The  mortgage  was  duly  recorded  in  the  recorder's  office 
of  Greene  county,  on  January  7, 1699,  being  before  the  levy 
under  the  distress  warrant. 

At  the  trial  of  this  replevin  suit,  before  the  court  without 
a  jury,  by  consent  of  parties,  the  court  sustained  the  objec- 
tions of  appellees  to  the  admission  of  the  chattel  mortgage 
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in  evidence  upon  the  sole  ground  that  the  certificate  of 
acknowledgment  thereto  failed  to  show  the  name  or  names 
of  the  member  or  members  of  the  firm  of  Baldwin  <fe  Co. 
who  made  the  acknowledgment;  and  also  held  by  its  rulings 
on  the  propositions  of  law  submitted  by  appellant  and  appel- 
lees, that  the  chattel  mortgage  was  void  as  to  appellees, 
because  the  certificate  of  acknowledgment  failed  to  show 
the  name  or  names  of  the  member  or  members  of  the  firm 
of  Baldwin  &  Co.  who  made  the  acknowledgment.  Those 
rulings  of  the  court  are  urged  by  counsel  for  appellant  as 
reversible  errors,  and  at  page  7  of  his  printed  brief  and 
argument  he  says,  "  are,  we  think,  the  only  questions  of 
importance  involved  in  this  appeal.? 

We  think  the  Circuit  Court  improperly  rejected  the  chat- 
tel mortgage  and  improperly  held  in  its  rulings  on  the 
propositions  of  law,  that  the  same  was  void  as  to  appellees, 
by  reason  of  the  certificate  of  acknowledgment  failing  to 
show  the  name  or  names  of  the  member  or  members  of  the 
firm  who  made  the  acknowledgment,  because  our  statute 
entitled  "  Mortgages "  provides  that "  The  certificate  of 
acknowledgment  (of  a  chattel  mortgage)  may  be  in  the  fol- 
lowing form:  This  (name  of  instrument)  was  acknowl- 
edged before  me  by  (name  of  grantor)    *    *    *    this 

day ,  18—."    Sec  %  Chap.  95,  Hurd's  111.  Statutes.  1899. 

The  certificate  of  acknowledgment  of  the  mortgage  liter- 
ally followed  the  provisions  of  the  statute  by  giving  the 
name  of  the  grantor  in  the  mortgage,  as  having  acknowl- 
edged the  same,  which  acknowledgment  could  be  made  by 
one  or  both  of  the  members  of  the  firm.  Nelson  v.  Whee- 
lock  et  al.,  46  111.  25.  And  the  certificate  of  acknowledg- 
ment being  that  the  mortgage  was  acknowledged  by  the 
firm  who  were  the  grantors,  it  in  effect  said  that  it  was 
acknowledged  at  least  by  one  of  the  members  thereof,  if 
not  both. 

Counsel  for  appellees  in  their  printed  brief  and  argument 
filed  in  this  court  urge  upon  us  that  the  court  committed 
reversible  errors  against  them  in  some  of  its  rulings,  but 
as  appellees  have  not  assigned  any  cross-errors  upon  the 
record  in  this  case,  we  will  not  consider  those  rulings. 
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Since  the  Circuit  Court  improperly  rejected  the  chattel 
mortgage  from  the  evidence  in  this  case,  and  improperly 
held  on  the  propositions  of  law  submitted  to  it,  that  the  chat- 
tel mortgage  was  void  as  against  appellant,  by  reason  of  the 
certificate  of  acknowledgment  thereof  failing  to  state  the 
name  or  names  of  the  member  or  members  of  the  firm  of 
L.  S.  Baldwin  &  Co.  making  the  acknowledgment,  we 
reverse  its  judgment  herein  and  remand  the  case  to  that 
court  for  another  trial. 
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James  K.  P.  Weaver  ats.  E.  X.  Leseure. 

1.  Recovery— On  Promissory  Note— Bad  Faith  Necessary  to  Defeat — 
Notice  of  facts  that  would  put  an  ordinarily  prudent  person  upon  inquiry, 
or  excite  suspicion,  is  not  sufficient  to  defeat  a  recovery;  that  result  can 
only  be  produced  by  bad  faith  on  his  part 

2.  Commercial  Paper—  When  Negligence  of  Maker  Precludes  Him 
from  Taking  Advantage  of  Alterations.— Negligence  on  the  part  of  the 
maker  of  commercial  paper  before  it  gets  into  circulation,  by  leaving 
blank  spaces  in  the  same  where  the  rate  of  interest  it  should  bear, 
the  time  when  interest  was  to  commence,  and  the  per  cent  of  attorney 
fees  to  be  paid,  could  easily  be  written,  so  that  such  words  could  be  in- 
serted in  a  manner  not  to  be  detected,  and  the  fact  that  they  were 
written  there  after  the  note  was  signed,  will  usually  preclude  the  maker 
from  taking  advantage  of  such  alterations  when  sued  by  a  bona  fide 
purchaser  for  value  before  maturity,  and  who  had  no  actual  notice  of 
such  alterations. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Moultrie  County;  the  Hon.  William  G.  Cochran,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1899.  Be  versed  and  re- 
manded.   Opinion  filed  June  12,  1900. 

R.  M.  Peadro  and  Geo.  A*  Sentel,  attorneys  for  appel- 
lant. 

Harbaugh  &  Whitaker,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court 
This  was  an  action  #of  assumpsit  tried  by  jury  in  the 
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Circuit  Court  of  Moultrie  County,  in  which  appellant,  E. 
X.  Leseure,  sued  appellee,  James  K.  P.  Weaver,  upon  a 
promissory  note,  which  reads  as  follows  : 

"  Canton,  Miss.,  Feb.  7,  1896. 
November  1st,  1898,  after  date  without  grace,  for  value 
received,  I  promise  to  pay  to  the  order  of  J.  M.  Tinsley, 
eighteen  hundred  and  thirty-three  (1833.33)  dollars,  with 
interest  at  the  rate  of  7  per  cent  per  annum  from  Nov.  1st, 
1896,  until  paid,  and  ten  per  cent  additional  on  amount  of 
principal  and  interest  unpaid  for  attorney's  fees  if  placed  in 
the  hands  of  an  attorney  for  collection.  Payable  at  P.  O., 
Arthur,  111. 

James  K.  P.  Weaver." 

And  on  the  back  of  which  is  written  the  following : 

u  Pay  Frank  Lindley,  without  recourse.     J.  M.  Tinsley." 
"  Payment  guaranteed  to  E.  X.  Leseure  and  endorsed  to 
him.    F.  Lindley." 

The  verdict  and  judgment  were  for  appellee,  and  appel- 
lant brings  the  case  to  this  court  by  appeal,  and  insists  that 
the  court  erred  in  the  instructions  given  at  the  instance  of 
appellee;  and  that  the  verdict  and  judgment  are  against  the 
law  and  evidence. 

The  defense  interposed  is  (1)  that  appellee  never  executed 
and  delivered  the  note  sued  upon;  (2)  that  the  note  was 
without  consideration,  and  (3)  that  the  payee  of  the  note 
obtained  possession  thereof  by  fraud,  and  that  appellee 
had  notice  of  the  fraud  and  want  of  consideration,  or  of 
facts  that  should  have  put  him  on  inquiry. 

The  evidence  shows  that  appellee  lives  at  Arthur,  Illinois, 
and  Tinsley,  the  pa}ree  of  the  note,  lives  at  Canton,  Missis- 
sippi, where  appellee  went  in  the  fore  part  of  1896,  and 
while  there  he  and  Tinsley  entered  into  negotiations  to 
make  a  trade  by  which  appellant  was  to  get  1,100  acres  of 
land  in  Mississippi  for  a  house  and  lot  in  Arthur,  Illinois, 
and  $1,833.33.  In  these  negotiations  appellee  signed  the 
note  in  question  (except  that  the  time  when  it  was  to 
bear  interest,  the  rate  of  interest  and  the  per  cent  of  attor- 
ney's fees,  were  left  blank)  and  left  it  in  the  hands  of  one 
Piatt,  an  attorney  at  Canton,  Mississippi;  it  being  under- 
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stood  that  Piatt  was  to  keep  the  note  until  appellee  notified 
him  to  turn  it  over  to  Tinsley,  when  he  was  to  fill  in  the 
blanks  according  to  the  directions  which  appellee  would 
give  him.  The  trade  was  never  consummated,  but  Tinsley 
represented  to  Piatt  that  he  wanted  the  note  to  destroy  it, 
and  Piatt  gave  it  to  him. 

Tinsley  formerly  lived  in  Illinois,  and  had  traded  consid- 
erable land  in  Mississippi  to  persons  living  in  Vermilion 
county,  Illinois,  and  Lindley,  an  attorney  at  Danville,  Illi- 
nois, knew  that  fact. 

On  October  6,  1898,  Tinsley  offered  to  sell  Lindley  the 
note,  and  the  latter,  not  being  acquainted  with  the  financial 
standing  of  appellee,  wrote  to  a  firm  of  attorneys  at  Sulli- 
van, Illinois,  inquiring  as  to  appellee's  financial  worth  and 
general  character,  to  which  they  replied,  "  Appellee  owns  a 
farm  of  200  acres  of  good  land  southwest  of  Arthur,  in 
Moultrie  county,  Illinois,  upon  which  there  is  a  small  mort- 
gage, also  residence  property  in  Arthur,  Illinois;  is  finan- 
cially responsible  and  entitled  to  credit,  and  is  not  indebted 
very  much;  he  also  owns  120  acres  of  land  south  of  Sulli- 
van; and  what  he  owes  is  a  balance  of  purchase  price  on  it." 
After  receiving  that  information,  Lindley,  on  October  10, 
1898,  purchased  the  note,  the  blanks  being  filled  so  as  to 
read  as  appearing  in  copy  of  note  in  fore  part  of  this  opin- 
ion. Tinsley  represented  to  Lindley  that  the  note  was 
given  as  a  part  of  the  purchase  money  of  600  acres  of 
Mississippi  land  which  he  sold  to  appellee.  On  October  14, 
1898,  Lindley  sold,  assigned  and  delivered  the  note  to  ap- 
pellant and  guaranteed  the  payment  of  the  same  for  $2,065; 
and  as  an  inducement  for  him  to  purchase  it,  showed  him 
the  information  he  had  received  from  the  attorney  at  Sulli- 
van concerning  the  financial  condition  of  appellee. 

Appellant  lives  at  Danville,  Illinois,  is  a  money  loaner 
and  capitalist.  Neither  Lindley' nor  appellant  had  any 
other  notice  than  the  foregoing  concerning  the  delivery  of 
the  note  or  its  consideration  before  they  purchased  it  as 
aforesaid. 

Appellee  contends  that  the  evidence  shows  appellant  had 
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notice  of  sufficient  facts  respecting  the  infirmities  of  the 
note  to  put  him  upon  inquiry  concerning  them  before  pur- 
chasing  it,  and  by  not  making  such  inquiry  and  discovering 
them,  he  has  been  guilty  of  bad  faith  in  purchasing  the 
note,  which  will  preclude  his  recovering  upon  it. 

The  only  evidence  of  any  notice  of  that  kind  is  the  letter 
from  the  attorneys  of  Sullivan,  in  which  they  say  appel- 
lee was  not  indebted  much,  and  that  was  for  a  balance  of 
purchase  price  of  120  acr^s  of  land,  which  falls  far  short 
of  being  sufficient  for  that  purpose.  It  is  uncontradicted 
that  appellant  purchased  the  note  before  its  maturity,  pay- 
ing full  value  for  it,  except  a  discount  of  $25,  and  had  no 
actual  notice  of  any  of  the  infirmities  of  the  note  which 
appellee,  the  maker,  now  claim  exists,  therefore  his  right 
to  recover  does  not  depend  upon  the  exercise  of  ordinary 
prudence  in  investigating  the  question  of  possible  defenses 
to  the  note  by  the  maker,  of  which  he  had  no  actual  notice. 
Notice  of  facts  that  would  put  an  ordinary  prudent  person 
upon  inquiry,  or  excite  suspicion,  is  not  sufficient  to  defeat 
a  recovery;  that  result  can  only  be  produced  by  bad  faith 
on  his  part  (see  DeLong  v.  Schroeder,  45  111.  A  pp.  23G; 
Murray  at  el.  v.  Beckwith,  81  111.  43;  Matson  et  al.  v. 
Alley,  141  111.  284;  and  JBerais  v.  Horner  et  al,  165  111.  347) 
and  no  bad  faith  is  shown  by  the  evidence. 

In  this  view  of  the  case  the  court  improperly  gave  all  of 
appellee's  instructions,  whioh,  when  taken  as  one  charge, 
were  to  the  effect  that  the  jurj'  should  find  for  appellee  if 
they  believed  from  the  evidence  that  appellant  when  he  pur- 
chased the  note  had  notice  of  such  facts  as  would  cause  a 
reasonable  and  prudent  person  to  make  inquiry  concerning 
the  want  of  consideration  for  the  note,  or  the  fraudulent 
manner  in  which  the  possession  of  the  note  was  obtained 
by  the  payee  thereof  and  wrongfully  put  in  circulation. 

In  support  of  the  verdict  and  judgment,  it  is  contended 
by  counsel  for  appellee  that  the  evidence  shows  the  note 
was  changed  in  a  material  respect  after  it  was  executed  by 
appellee;  but  in  answer  to  that  contention,  we  think,  inas- 
much as  the  evidence  also  shows  that  when  appellee  left 
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the  note  in  the  hands  of  Piatt,  he  negligently  left  blank 
spaces  in  the  same  where  could  easily  be  written  the  time 
when  interest  was  to  commence,  the  rate  of  interest  it 
should  bear,  and  the  per  cent  of  attorney's  fees  to  be  paid, 
so  they  could  be  inserted  in  a  manner  not  to  be  detected,  and 
that  they  were  written  there  after  the  note  was  signed; 
such  negligence  on  the  part  of  the  maker  of  commercial 
paper,  before  it  gets  into  circulation,  will  usually  preclude 
him  from  taking  advantage  of  such  alteration  when  sued 
by  a  honajide  purchaser  for  value  before  maturity,  and  who 
had  no  actual  notice  of  such  alteration.  Yocum  v.  Smith, 
63  III.  321;  Young  et  al.  v.  Ward,  21  111.  223. 

Because  the  court  improperly  gave  each  of  the  five  in- 
structions requested  by  appellee,  we  reverse  the  judgment 
and  remand  the  case  for  a  new  trial. 

Judgment  reversed  and  case  remanded. 


W.  B.  Wilsey  v.  Amanda  Ellis. 

1.  Wills— Testamentary  Capacity.— In  this  case,  a  testator  eighty 
years  of  age,  able  to  talk  rationally,  is  held  to  be  possessed  of  the  neces- 
sary mental  capacity  to  execute  a  will. 

Probate  of  Will.— Appeal  from  the  Circuit  Court  of  Pike  County; 
the  Hon.  Thomas  N.  Mehan,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1899.  Reversed  and  remanded,  with  directions. 
Opinion  filed  June  12,  1900. 

W.  E.  Williams,  attorney  for  appellant. 
Matthews  &  Grigsby,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

Appellant  and  D.  L.  Benn  presented  their  petition  in 
the  County  Court  of  Pike  County,  in  which,  among  other 
things,  they  set  up  that  R.  A.  McClintock,  late  of  that 
county,  died  on  January  21,  1899,  leaving  a  last  will  and 
testament  in  writing,  subscribed  by  him  and    witnessed 
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according  to  the  statute,  in  which  he  disposed  of  all  his 
property  and  named  petitioners  as  executors  thereof.  A 
copy  of  the  proposed  will  and  attesting  clause  and  names 
of  the  two  subscribing  witnesses  was  attached  to  the  peti- 
tion. The  prayer  of  the  petition  was  that  the  court 
declare  the  writing  to  be  the  will  of  the  deceased  and  order 
letters  testamentary  issued  to  the  petitioners.  Upon  a 
hearing  of  the  petition  the  County  Court  refused  to  admit 
the  writing  to  probate  as  the  will  of  the  deceased,  and  the 
petitioners  took  an  appeal  to  the  Circuit  Court,  where  a 
hearing  was  had,  in  which  Amanda  Ellis,  a  daughter  of  the 
deceased,  to  whom  nothing  was  given  by  the  writing, 
appeared  and  objected  to  the  writing  being  probated  as  the 
will  of  her  father,  because  he  lacked  testamentary  capacity 
when  it  was  executed. 

The  Circuit  Court  found  for  the  objector,  and  entered  an 
order  refusing  to  admit  the  writing  to  probate  and  record 
as  such  will.  Appellant  prosecutes  an  appeal  to  this  court 
to  reverse  the  finding  and  order  of  the  Circuit  Court  as 
being  against  the  evidence. 

The  evidence  shows  that  It.  A.  McClintock  was  eighty 
years  old,  paralyzed  on  one  side,  and  otherwise  sick  and  con- 
fined to  his  bed,  when  the  writing  in  question  was  made  and 
signed  by  him  on  January  15,  l£>99.  The  evening  before, 
he  sent  for  W.  L.  Coley,  an  attorney  at  law,  who  came  the 
next  morning,  and  in  the  presence  of  the  attending  physi- 
cian, Dr.  R.  O.  Smith,  wrote  up  the  proposed  will  by  the 
express  directions  of  the  deceased,  who  at  the  time  told  him 
where  to  get  paper  upon  which  to  write  the  will,  gave  him 
the  correct  descriptions  of  his  land,  and  the  number  of  his 
grandchildren  to  whom  he  wished  his  property  willed, 
except  in  giving  the  name  of  one  of  his  deceased  daughters 
and  that  of  one  of  his  grandchildren,  he  made  some  slight 
mistake. 

The  attorney  who  wrote  the  proposed  will  was  one  of  the 
subscribing  witnesses  thereto,  and  at  the  hearing  testified 
that  he  knew  the  deceased  well  and  talked  considerably 
with  him  when  he  wrote  the  proposed  will,  and  believed  the 
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deceased  was  then  of  sufficient  sound  mind  and  memory  to 
make  his  will. 

Dr.  R.  O.  Smith,  the  other  subscribing  witness,  testified 
that  he  was  present  when  the  proposed  will  was  written  and 
signed,  and  from  all  he  then  saw  and  heard,  the  deceased 
seemed  to  be  of  sound  mind  and  memory,  capable  of  remem- 
bering his  property,  his  grandchildren,  and  to  transact 
business  rationally,  but  from  what  he  knew  of  his  being 
flighty,  both  before  and  after  that  time,  and  physically 
feeble,  he  would  be  compelled  to  say  he  was  of  the  opinion 
that  deceased  was  not  able  to  make  a  will  and  was  not  of 
sound  mind. 

The  following  named  persons,  Andrew  Adams,  "W.  H. 
Posten,  Frank  Ator,  Elmer  Ator  and  J.  S.  Wolfork  testified 
that  they  were  each  well  acquainted  with  the  deceased  in  his 
lifetime;  were  to  see  him  on  the  day  he  made  the  proposed 
will;  talked  with  him  at  considerable  length;  and  all  were 
of  opinion  that  he  then  talked  rationally  and  was  of  sound 
mind  and  memory.  The  deceased  died  on  January  21, 
1899. 

After  carefully  considering  all  the  evidence,  we  have 
concluded  that  it  sufficiently  shows  that  R.  A.  McClintock 
possessed  the  necessary  mental  capacity  when  he  executed 
the  proposed  will  to  entitle  it  to  probate  and  record  as  his 
last  will  and  testament,  and  the  Circuit  Court  erred  in  find- 
ing otherwise  and  refusing  to  admit  same  to  probate  and 
record;  for  which  reason  we  reverse  its  order  and  remand 
the  case,  with  directions  to  admit  the  writing  to  probate 
and  record  in  accordance  with  the  prayer  of  the  petition. 

Reversed  and  remanded  with  directions. 


George  W.  Marshall  v.  Hiram  Hunt,  Jr. 

1.  Taxes— Legality  Can  Not  Be  Tested  in  an  Action  of  Trespass 
Against  the  Collector  for  Distraining  Property.— The  legality  of  a  tax 
can  not  be  tested  in  an  action  of  trespass  against  the  collector  for  a  dis- 
traint and  sale  of  personal  property  to  satisfy  the  tax. 


Third  District — November  Term,  1899.   635 

Marshall  v.  Hunt. 

2.  Same—  Collector's  Warrant  When  Regular  on  Its  Face  Protects 
the  Officer.— A  collector's  warrant,  when  regular  on  its  face,  protects 
the  collector  to  whom  it  is  delivered,  although  issued  upon  an  erroneous 
judgment;  the  collector  is  not  required  to  look  behind  his  warrant. 

8.  Same— Demand  for  Payment. — The  statute  requiring  a  collector 
of  taxes  to  call  upon  the  person  taxed  and  demand  payment  of  the 
amount  due  from  him  contemplates  a  personal  request  only,  so  that  such 
person  may  have  ample  time  to  pay  before  the  enforcement  of  payment 
by  the  distraint  of  property. 

Trespass.— Distraint  of  personal  property  for  taxes.  Appeal  from 
the  Circuit  Court  of  Fulton  County;  the  Hon.  John  A.  Gray,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1899.  Affirmed. 
Opinion  filed  June  12,  1900. 


M.  P.  Eice,  attorney  for  appellant. 


Chiperfie\,d,  Grant  &  Chiperfield,  attorneys  for  appel- 
lee. 

A  tax  roll,  when  completed,  partakes  of  the  nature  of  a 
judgment,  and  the  warrant  delivered  with  it  to  the  collector 
is  in  the  nature  of  an  execution.  Moss  v.  Cummings,  44 
Mich.  359;  Bird  v.  Perkins,  33  Mich  28;  Thibodaux  v.  Kel- 
ler, 29  La.  Ann.  508;  Holden  v.  Eaton,  8  Pick.  (Mass.)  436; 
Hubbard  v.  Garfield,  102  Mass.  72;  Cunningham  v.  Mitchell, 
67  Pa.  St.  78;  Savacool  v.  Boughton,  5  Wend.  (N.  Y.)  171, 
21  Am.  Dec.  181. 

A  writ  regular  on  its  face  and  issued  by  a  court  having 
jurisdiction  of  the  subject-matter  and  the  parties,  protects 
an  officer  acting  within  the  power  conferred.  Jackson  v. 
Hobson,  4  Scam.  411;  Tefft  v.  Ashbaugh,  13  111.  602;  Mar- 
tin v.  Walker,  15  111.  377;  Slomer  v.  People,  25  111.  70;  Davis 
v.  Wilson,  65  111.  525;  Housh  v.  People,  75  111.  487;  Sample 
v.  Broad  well,  87  111.  617;  Smith  v.  People,  99  111.  445;  Krebs 
v.  Thomas,  12  111.  App.  266;  McGillis  v.  Bishop,  27  111. 
App.  53. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellee,  as  township  tax  collector  in  Fulton  county, 
levied  upon  and  sold  a  horse  belonging  to  appellant  to  sat- 
isfy personal  taxes,  amounting  to  $98.86,  extended  upon 


636  Appellate  Courts  ok  Illinois. 

Vol.  89.J  Marshall  v.  Hunt. 

the  collector's  books  against  appellant  as  the  agent  for  one 
Phoebe  Knock. 

Appellant  brought  suit  in  trespass  against  appellee  before 
a  justice  of  the  peace  and  recovered,  but  failed  in  his  suit 
when  tried  on  appeal  in  the  Circuit  Court.  lie  brings  the 
case  to  this  court  for  review  and  urges  a  reversal  of  the 
judgment  for  the  following  reasons: 

1.  The  distraint  and  sale  of  his  individual  property  to 
pay  the  taxes  on  Phoebe  Knock's  property  was  illegal  even 
if  he  was  her  agent  and  listed  the  property. 

2.  There  was  no  sufficient  demand  as  required  by  law 
before  the  distraint  was  made. 

3.  Appellee  did  not  advertise  the  property  for  sale  ac- 
cording to  law,  and  did  not  account  for  the  proceeds  in  the 
required  legal  manner. 

We  are  clearly  of  the  opinion  that  the  legality  of  the  tax 
in  question  can  not  be  tested  in  this  kind  of  a  case.  Section 
136  of  the  revenue  act  provides  that  "  To  such  town  or 
district  collector's  book,  a  warrant,  under  the  hand  of  the 
county  clerk  and  seal  of  his  office,  shall  be  annexed,  com- 
manding such  town  or  district  collector  to  collect  from  the 
several  persons  named  in  said  town  or  district  collector's 
book  the  several  suras  of  taxes  therein  charged  opposite 
their  respective  names." 

Section  137  provides  that  "  In  all  cases  the  warrant  shall 
authorize  the  town  or  district  collector,  in  case  any  person 
named  in  such  collector's  book  shall  neglect  or  refuse  to 
pay  his  personal  property  tax,  to  levy  the  same  by  distress 
and  sale  of  the  goods  and  chattels  of  such  person." 

A  collector's  warrant,  therefore,  partakes  of  the  nature 
of  an  execution.  It  has  been  repeatedly  held  in  this  State 
that  an  execution,  regular  upon  its  face,  protects  the  officer 
to  whom  delivered,  although  issued  upon  an  erroneous  judg- 
ment. The  officer  is  not  compelled  to  look  behind  the  writ. 
Jackson  v.  Hobson,  4  Scam.  411;  Parker  v.  Smith  et  al.,  1 
Gilm.  411;  Tefft  v.  Ashbaugh,  13  111.  602;  Slomer  v.  People, 
etc.,  25  111.  70;  Davis  v.  Wilson,  65  111.  525;  Smith  v.  The 
People,  etc.,  99  111.  445. 
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If  the  tax  book  and  warrant  were  regular  on  their  face 
when  delivered  to  the  appellee,  he  was  justified  in  levying 
upon  the  horse  and  selling  it  to  satisfy  the  delinquent  tax. 

We  do  not  think  the  taking  of  the  horse  was  tortuous 
upon  the  ground  that  no  sufficient  demand  for  the  payment 
of  the  tax  had  been  made  prior  thereto.  The  statute  requir- 
ing the  collector  to  call  upon  the  person  taxed  and  demand 
payment  of  the  taxes  charged  to  him  simply  contemplates 
a  personal  request.  The  evident  purpose  is  that  the  person 
may  have  ample  opportunity  to  pay  before  the  enforcement 
of  payment  by  the  distraint  of  property.  In  this  case  appel- 
lant was  fully  apprised  of  the  tax  long  before  any  attempt 
to  distrain  was  made,  and  in  the  office  of  the  appellant  where 
the  matter  was  discussed  between  them,  emphatically  refused 
to  pay,  and  declared  that  he  never  would  pay  until  forced 
to  do  so  at  the  end  of  the  law.  In  addition  to  that,  one  A. 
B.  Pierce,  acting  for  appellee,  afterward  called  upon  appel- 
lant with  the  tax  book  and  a  receipt  and  demanded  payment, 
which  was  refused  by  appellant.  The  purpose  of  the  stat- 
ute was  fully  performed  before  the  taking  of  the  property. 

There  was  a  slight  inaccuracy  in  one  of  the  notices  of 
sale,  but  each  one  stated  the  time  and  place  of  sale,  a 
description  of  the  property  and  the  reason  for  which  it 
was  to  be  sold.  There  was  a  substantial  compliance  with 
the  law. 

With  the  views  expressed  by  us  on  the  main  points  of 
contention,  it  is  unnecessary  to  discuss  in  this  opinion  the 
instructions. 

The  law  of  the  case  was  fairly  presented  and  the  judg- 
ment does  substantial  justice  between  the  parties.  Judg- 
ment affirmed. 
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James  Bell  v.  Charles  B.  Farwell. 

1.  Attorneys  at  Law — Not  to  Commence  Suits  in  the  Name  of 
Others  Without  Authority.— The  law  does  not  permit  an  attorney  to 
commence  a  suit  in  the  name  of  another  party  without  first  receiving 
authority  for  that  purpose. 

2.  Practice—  When  Suits  are  Commenced  Without  Authority. — A 
court  should  of  its  own  volition,  and  without  any  motion,  dismiss  a  suit 
at  any  time  when  its  attention  is  called  to  the  fact  that  such  suit  is 
being  prosecuted  without  proper  authority. 

3.  Parties — Names  of  Equitable  Owners  or  Usees,  etc.— It  is  not 
necessary  for  the  name  of  the  equitable  owner  or  the  person  for  whose 
use  a  suit  is  brought  to  appear  in  the  record,  and  if  it  does  so  appear  its 
only  use  is  to  protect  the  interest  of  the  usee  against  the  nominal 
plaintiff. 

4.  Estoppel— J*  Not  Created  by  Signing  an  Appeal  Bond. — The 
mere  fact  that  a  party  signs  an  appeal  bond,  is  not  sufficient  to  over- 
come his  positive  statement  under  oath  that  he  has  not  in  any  manner 
authorized  or  approved  the  commencement  or  prosecution  of  the  suit 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Jesse 
Holdom,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1899.     Affirmed.    Opinion  filed  June  19,  1900. 

Crattt,  Jarvis  &  Cleveland,  attorneys  for  appellant. 

Tenney,  McConnell,  Coffeen  &  Harding,  attorneys  for 
appellee, 
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Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

February  26,  1890,  appellant  recovered  a  judgment  in  the 
District  Court  of  Dickinson  County,  Kansas,  against  the 
Abilene  Central  Land  Co.,  a  Kansas  corporation.  July  14, 
1892,  this  suit  in  assumpsit  was  commenced  in  the  name  of 
appellant  v.  appellee.  It  is  averred  in  the  declaration  that 
said  judgment  is  in  full  force;  that  appellee  is  a  stockholder 
in  said  land  company,  and  that  under  the  laws  of  Kansas, 
appellant  has  a  right  to  recover  from  appellee  an  amount 
equal  to  the  amount  of  stock  in  said  corporation  owned  by 
appellee.  Appellee  says  that  between  May  15  and  23, 
1899,  he,  for  the  first  time,  discovered  that  this  suit  was 
being  prosecuted  without  authority  from  appellant.  In  the 
meantime,  the  case  has  been  to  the  Supreme  Court  upon 
questions  raised  by  a  demurrer  to  the  declaration.  (176 
111.  4S9.)  June  3,  1899,  appellee  moved  to  dismiss  this  suit 
for  the  reason  that  the  attorneys  for  appellant  had  no 
authority  to  prosecute  the  same.  This  motion  is  based 
upon  an  affidavit  made  by  the  appellant,  wherein  he  swears 
that  he  had  no  knowledge  whatever  of  this  suit  or  that  it 
had  been  brought  in  his  name;  that  "  it  is  instituted  and 
being  prosecuted  without  his  knowledge  or  consent; "  that 
he  has  not  paid  any  expenses  for  prosecuting  it,  or  been 
called  upon  to  do  so;  that  he  has  no  claim  against  appellee 
"  of  any  character  whatever;  and  that  appellee  is  not 
indebted  to  him  in  any  sum  whatever." 

In  opposition  to  said  motion  appellant  showed  the  re- 
covery of  said  judgment  and  an  assignment  thereof  by 
appellant  to  "  The  Western  Investment  Loan  and  Trust 
Company,"  wherein  appellant  authorized  said  loan  and  trust 
company  to  use  his  name  in  "  all  lawful  ways  "  to  recover 
the  money  due  upon  said  judgment. 

No  usee  is  named  in  the  declaration  filed  in  said  cause, 
neither  is  there  any  averment  showing  that  any  pferson 
other  than  appellant  has  any  interest  in  the  prosecution  of 
this  suit. 

Said  motion  to  dismiss  was  sustained  by  the  court  below, 
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and  an  order  thereupon  entered  dismissing  the  suit.     To 
reverse  that  judgment  this  appeal  is  prosecuted. 

The  law  does  not  permit  an  attorney  to  commence  a  suit 
in  the  name  of  another  party  without  first  receiving  author- 
ity for  that  purpose.  In.  this  country  a  formal  warrant  of 
attorney  in  writing  is  not  required  as  it  is  by  the  English 
practice.  But  it  is  as  necessary  here  as  it  is  in  England  that 
an  attorney  be  actually  employed  and  authorized  to  appear 
for  a  party.  (Frye  v.  County  of  Calhoun,  14  111.  132.)  And 
a  court  should  of  its  own  volition,  and  without  any  motion, 
dismiss  a  suit  at  any  time  when  its  attention  is  called  to 
the  fact  that  such  suit  is  being  prosecuted  without  proper 
authority.  Town  of  Kankakee  v.  K.  &  I.  R  R.  Co.,  115 
111.  88,  92. 

The  affidavit  of  appellant  was  prima  facie  sufficient  to 
require  the  court  to  dismiss  the  case  for  want  of  authority 
in  the  attorneys  to  prosecute  the  same.  The  questio/i  then 
arises  whether  a  sufficient  answer  was  presented  by  the 
attorneys  for  appellant.  The  only  fact  presented  tending 
to  meet  that  question  is  that  appellant  had  assigned  said 
judgment  and  all  interest  therein  to  said  loan  and  trust  com- 
pany. But  that  is  not  sufficient.  To  show  that  some  other 
party  may  be  authorized  to  prosecute  a  suit  in  the  name  of 
appellant  is  not  a  showing  of  authority  for  the  attorneys  in 
this  case  so  to  do.  It  does  not  appear  that  said  loan  and 
trust  company  is  prosecuting  this  suit,  or  that  it  has  any 
interest  in  the  same,  or  that  it  has  in  any  manner  author- 
ized the  commencement  or  prosecution  of  this  suit  by  any 
one.  If  it  had,  if  the  attorneys  for  appellant  were  author- 
ized to  appear  for  that  company,  it  was  a  very  easy  matter 
to  have  said  so. 

Suppose  said  motion  had  been  overruled  and  the  case  had 
proceeded  to  a  trial  on  the  merits,  resulting  in  a  verdict  in 
favor  of  appellee.  He  would  then  have  been  entitled  to  a 
judgment  in  his  favor  for  the  costs  of  suit.  (Hurd's  Stat., 
Ch.  33,  Sec.  19.)  But  against  whom  could  such  a  judgment 
have  been  entered  ?  Certainly  not  against  appellant,  for 
he  was  not  interested  in  the  suit,  and  had  not  authorized 
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its  commencement  or  prosecution.  Appellee  should  not  be 
required  to  defend  this  suit  when  there  is  no  one  willing  to 
father  it  and  assume  the  responsibility  incident  to  its  fur- 
ther prosecution. 

Counsel  for  appellant  urge  and  quote  from  Union  Nat. 
Bk.  v.  Barth,  74  111.  App.  386-7 : 

"It  is  not  necessary  that  the  name  of  the  equitable 
owner,  or  person  for  whose  benefit  a  suit  is  brought,  shall 
appear  in  tne  record,  and  if  it  does  so  appear,  its  only  use 
is  to  protect  the  interest  of  the  usee  against  the  nominal 
plaintiff." 

That  is  no  doubt  a  correct  statement  of  the  law  where  it 
is  applicable  to  the  facts  before  the  court.  But  if  no  usee 
is  named  and  the  defendant  in  a  suit  has  no  notice  that  any 
other  party  has  an  interest  in  the  suitor  the  subject-matter 
of  the  suit,  he  may  settle  with  the  plaintiff  and  such  settle- 
ment, if  good  as  against  the  plaintiff,  will  be  valid  also  as 
against  such  other  interested  party.  Upon  the  same  prin- 
ciple, where  no  usee  is  named,  any  defense  may  be  made 
which  is  valid  and  good  as  against  the  plaintiff.  In  this 
case  appellee  presents  his  motion,  which  is  conclusive  as 
against  the  plaintiff.  There  being  no  usee,  it  is  just  as 
legitimate  and  binding  as  any  other  valid  defense. 

We  do  not  deem  it  necessary  to  discuss  at  length  the 
numerous  points  presented  by  the  elaborate  argument  filed 
by  counsel.  Under  the  facts  as  they  appear  in  this  record 
we  do  not  think  the  motion  comes  too  late.  It  was  made 
within  a  few  days  after  appellee  discovered  the  facts  upon 
which  it  was  based. 

It  is  also  contended  that  by  signing  an  appeal  bond  appel- 
lant has  ratified  the  act  of  attorneys  in  commencing  and 
prosecuting  this  suit  in  his  name.  No  one  appears  and 
claims  anything  in  the  case  except  appellant.  True,  appel- 
lant has  assigned  said  judgment.  But  the  assignee  does 
not  claim  any  interest.  Neither  is  it  shown  that  the  attor- 
neys appearing  for  appellant  represent  such  assignee.  Nor 
do  said  attorneys  even  in  their  brief  claim  to  represent  the 
assignee.     The   mere  fact  that  appellant  has  signed  the 
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appeal  bond  is  not  sufficient  to  overcome  his  positive  state- 
ment under  oath  that  he  has  not  in  any  manner  authorized 
or  approved  the  commencement  or  prosecution  of  this  suit, 
and  that  he  has  no  claim  whatever  of  any  kind  against 
appellee. 

If  there  be  any  party  having  an  actual  and  substantial 
interest  in  the  prosecution  of  this  suit  it  would  have  been 
an  easy  matter  to  have  shown  that  fact.  The  authority  of 
the  attorneys  for  plaintiffs  below  to  appear  and  prosecute 
this  suit  was  properly  questioned.  It  is  not  shown  that 
they  have  any  authority  from  anybody  to  thus  appear. 
We  think  the  action  of  the  court  below  in  sustaining  the 
motion  to  dismiss  was  correct. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Eugene  S.  Pike  and  Howard  Shaw  v.  George  Heinzmann. 

1.  Practice— Joinder  of  Actions  in  Trespass  and  Case. — Si  nee  the 
abolition  of  the  distinction  between  the  actions  of  trespass  and  trespass 
on  the  case,  counts  in  trespass  and  in  case  may  be  properly  joined  in 
the  same  declaration. 

2.  Statutes— Construction  of  the  Act  Abolishing  the  Distinction 
Between  Trespass  and  Tresjxiss  on  the  Case.—  The  statute  has  abolished 
the  distinction  between  the  actions  of  trespass  and  trespass  on  the  case, 
but  it  has  not  affected  the  substantial  rights  and  liabilities  of  the  par- 
ties. The  settled  rules  of  pleading  and  evidence  remain  essentially  the 
Bime  as  before. 

3.  Trespasser—  If  lien  One  Is  Not  a  Trespasser  ab  Initio. — For  a 
trespass  to  person  or  property,  committed  after  a  rightful  entry  made 
in  a  lawful  manner,  no  recovery  can  be  had  under  a  count  in  trespass 
quare  clausumf regit;  and  when  the  entry  is  rightful  and  done  without 
an  abuse  of  the  ri<?ht,  a  subsequent  wrong  will  not  render  the  entry 
itself  illegal  and  make  it  a  trespass  ab  initio. 

Trespass  on  the  Case.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1899.  Reversed  and  re- 
manded.   Opinion  filed  June  19,  1900. 

Pike  &  Gade,  attorneys  for  appellants. 
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A  person  having  the  right  of  entry  on  land  is  not  liable 
in  trespass  quare  clausum  f regit  for  entering  against  the  will 
of  the  person  in  possession.  Kingsbury  v.  Pond,  3  N.  H.  511; 
Harris  v.  Gellingham,  6  N.  H.  9;  Yeates  v.  Allin,  2  Dana 
(Ky.),  134;  Bentley  v.  Sill,  35  111.  414;  26  Amer.  &  Eng. 
Encl.  546;  Wallis  v.  Harrison,  4  Mees.  &  W.  538;  JRopps  v. 
Barker,  4  Pick.  239;  Taylor  v.  Cole,  3  D.  &  E.  292. 

Where  an  entry  is  permitted  by  an  occupant,  a  wrong, 
subsequent  to  the  entry,  does  not  render  it  a  trespass  ah 
initio,  and  if  excesses  are  afterward  committed  either  to 
the  person  or  personal  property,  a  recovery  can  not  be  had 
in  an  action  of  trespass  quare  clausum  f regit.  Carpenter's 
Case,  8  Cook,  146;  Allan  v.  Crofoot,  5  Wend.  506;  Page  et 
al.  v.  De  Puy,  40  111.  506;  Murray  v.  Gibson,  21  HI.  App. 
488. 

J.  Henry  Kraft,  attorney  for  appellee. 
By  section  22,  chapter  110  of  Hurd's  Ee vised  Statutes  of 
Illinois  it  is  enacted  : 

"  The  distinctions  between  the  actions  of  '  trespass '  and 
{ trespass  on  the  case '  are  hereby  abolished;  and  in  all  cases 
where  trespass  or  trespass  on  the  case  has  been  heretofore 
the  appropriate  form  of  action,  either  of  said  forms  may  be 
used,  as  the  party  bringing  the  action  may  elect." 

The  following  authorities  also  have  bearing  upon  this 
subject :  Krug  v.  Ward,  77  111.  603;  Barker  v.  Koozier,  80 
111.  205;  Blalock  v.  Eandall,  76  111.  224. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  suit  was  begun  in  trespass  on  the  case.  The  decla- 
ration consisted  of  two  counts,  one  in  trespass  and  the  other 
in  case.  Since  the  abolition,  by  the  statute,  of  the  distinc- 
tion between  actions  of  trespass  and  trespass  on  the  case,  a 
count  in  trespass  and  one  in  case  may  be  properly  joined  in 
a  declaration  filed  in  a  suit  begun  in  either  form.  Blalock 
v.  Randall,  76  111.  224;  Krug  v.  Ward,  77  111.  603;  Barker 
v.  Koozier,  80  111.  205;  St.  Louis,  Vandalia,  etc.  R.  R.  Co.  v. 
Town  of  Summit,  3  111.  App.  155;  Gay  v.  DeWerff,  17  111. 
App.  417. 
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But  though  the  statute  has  done  away  with  the  technical 
distinction  between  the  two  forms  of  action,  it  has  not 
affected  the  substantial  rights  and  liabilities  of  parties. 

Although  it  is  no  longer  material  which  name  or  form  is 
given  to  the  action,  the  settled  rules  of  pleading  and  evi- 
dence remain  essentially  the  same  as  before  the  statute. 

A  count  in  case  must  still  contain  all  the  elements  neces- 
sary to  state  a  good  cause  of  action  in  case,  and  a  count  in 
trespass  must,  in  like  manner,  contain  all  the  elements 
necessary  to  state  a  good  cause  of  action  in  trespass,  and, 
as  applied  to  either  count,  the  pleading  must  be  supported 
by  the  proofs.     (See  above  cited  cases.) 

The  first  count  of  the  declaration  is  in  trespass  quare 
clausum  f regit. 

This  count  could  only  be  sustained  by  showing  an  unlaw- 
ful entry  into  the  premises.  Appellants'  first  special  plea 
justified  the  entry  under  the  terms  of  a  party- wall  contract, 
and  appellee  by  his  replication  admitted  the  making  and 
execution  of  such  contract  in  manner  and  form  as  set  forth 
in  said  first  special  plea,  but  he  nevertheless  insists  upon 
his  right  to  recover  for  the  trespass  and  damage  claimed 
by  him  to  have  been  committed  by  the  act  of  entry  and 
subsequent  thereto,  because  of  the  claimed  wrongful  man- 
ner of  entering,  whereby,  as  appellee  argues,  the  appellants 
became  trespassers  ah  initio.  The  party- wall  contract  gave 
to  appellants,  by  true  construction,  if  not  in  precise  terms, 
the  plain  right  to  enter  upon  the  premises  occupied  by 
appellee,  for  the  purpose  for  which  the  entry  was  made; 
and  a  most  attentive  consideration  of  the  evidence  con- 
vinces us,  beyond  doubt,  that  there  was  no' abuse  committed 
by  the  appellants  in  the  making  of  the  entry  itself,  either 
in  the  removal  of  the  wall  or  in  the  substitution  of  new  and 
additional  foundations  and  wall,  or  otherwise,  even  if  we 
omit  consideration  of  all  evidence  that  tends  to  show  appel- 
lee's express  assent  to  such  doing.  Field  v.  Leiter,  11 S 
III.  17.  Appellants,  therefore,  having  the  certain  legal 
right  of  entry,  and  exercising  it  in  a  lawful  manner,  there 
can   be  no  recovery  of  damages  against  them  under  the 
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count  in  trespass  quare  clauzumf regit.  It  is  a  gross  solecism 
to  say  that  a  man  may  not  do  in  a  lawful  manner  that 
which  he  has  a  lawful  right  to  do.  All,  by  way  of  recover- 
able damage,  that  any  of  the  evidence  tends  to  show  is 
because  of  trespasses  and  damage  committed  after  the  right- 
ful entry  was  made,  and  we  do  not  mean  to  be  understood 
as  holding  that  there  can  be  no  recovery  for  such,  if  prop- 
erly established  under  appropriate  pleadings,  but  only  that 
there  can  be  none  under  a  count  in  trespass  quare  claiwum 
frcgit. 

It  is  settled  that  for  trespasses  to  person  or  property, 
committed  after  a  rightful  entry  -made  in  a  lawful  manner, 
no  recovery  can  be  had  under  such  a  count.  And  when 
the  entry  was  rightful,  and  done  without  an  abuse  of  the 
right,  as  in  this  case,  a  subsequent  wrong,  if  any,  committed 
by  the  appellants,  would  not  render  the  entry  itself  illegal 
and  make  it  a  trespass  ab  initio.    Page  v.  DePuy,  40  111.  506. 

The  instructions  in  behalf  of  the  appellee  which  state  that 
the  law  is  at  variance  with  the  rule  above  enunciated,  con- 
cerning trespasses  committed  subsequent  to  the  entry  by 
the  appellants,  were  erroneous. 

What  we  have  said  sufficiently  disposes  of  all  right  of 
appellee  to  recover  under  his  first  count. 
%  The  second  and  only  other  count  of  the  declaration  is  in 
case,  and  alleges  as  the  ground  of  recovery,  an  unlawful 
obstructing  and  blocking,  by  lumber  and  stones,  etc.,  by 
appellants,  of  the  sidewalk  and  street  immediately  south  of 
and  adjoining  appellee's  premises,  so  that  it  was  difficult 
and  dangerous  for  people  to  pass  by,  or  on  or  over  the  side- 
walk and  street,  whereby  appellee  lost  his  customers,  and  his 
business  was  greatly  injured. 

If  there  is  sufficient  evidence  in  the  record  to  sustain  the 
verdict  under  the  second  count  it  has  not  been  pointed  out, 
and  we  have  been  unable  to  find  it. 

A  large  number  of  other  questions  have  been  argued 
which  we  do  not  think  our  duty  requires  us  to  take  time  to 
consider. 

It  is  enough  now  to  decide  that  there  can  be  no  recovery 
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by  appellee,  under  the  first  count  of  his  declaration,  for  the 
damages  which  the  evidence  in  his  behalf  tends  to  show  he 
has  sustained;  and  that  there  is  not  sufficient  evidence  in 
support  of  his  second  count  to  sustain  the  verdict,  if  any 
recovery  thereunder  may  be  had. 

We  will  assume  that  before  another  trial  is  had,  all 
necessary  pleadings  will  be  tendered  and  permitted  in  order 
to  secure  the  rights  of*  the  respective  parties. 

The  judgment  is  reversed  and  the  cause  remanded. 


Charles  S.  Leeds  ▼•  George  P.  Townsend. 

1.  Partners—  Who  Are,  as  Between  Themselves— Intention  Governs. 
— As  between  themselves,  whether  two  or  more  persons  associating 
themselves  in  business  are  partners,  depends  upon  their  intentions,  and 
the  question  of  such  intention  is  to  be  gathered  from  the  facts  in  the 
case. 

2.  Same— The  (General  Ride  and  Exceptions  to  it.— The  general  rule 
is,  that  to  constitute  persons  partners  they  must  share  in  the  profits  and 
losses.  It  is,  however,  well  settled  that  it  is  not  now  necessary  to  show 
that  there  is  an  agreement  to  bear  losses  in  order  to  make  one  liable  as 
a  partner.  Sharing  in  the  profits  is  the  test.  Such  sharing  must,  how- 
ever, be  as  a  principal,  and  not  merely  as  an  employe,  nor  as  a  measure 
of  compensation  for  services,  nor  for  use  of  money  or  property  in  the 
business,  nor  as  interest  on  a  loan. 

3.  Same— Intent  ion,  How  Ascertained  in  Case  of  an  Oral  Contract. 
— Where  the  agreement  to  form  a  partnership  is  not  in  writing,  ihe 
intention  of  the  parties  must  be  ascertained  from  their  words  and  con- 
duct. 

Bill  for  an  Accounting.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  in  the. 
Branch  Appellate  Court  at  the  October  term,  1899.  Reversed  and 
remanded.    Opinion  filed  June  19,  1900. 

Statement, — Appellee  filed  his  bill  in  the  Superior  Conrt 
alleging  that  on  or  about  November  15,  1894,  he  entered 
into  a  verbal  partnership  agreement  with  appellant  for  the 
promotion,  construction,  equipment  and  operation    of  an 
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electric  surface  railroad  from  the  western  limits  of  Chicago 
to  Hinsdale  and  beyond. 

Pursuant  to  this  agreement,  Leeds  undertook  to  devote 
his  time  to  financing  and  pushing  forward  the  enterprise, 
Townsend  to  furnish  his  plans  and  data,  and  give  such  time 
as  he  could,  outside  of  his  other  regular  employment.  In 
due  time  other  parties  were  interested,  franchises  and  right 
of  way  were  procured,  and  in  March,  1895,  following,  a 
charter  for  the  railroad  company  was  obtained,  and  the 
corporation  was  organized  with  a  capital  of  $1,250,000. 
The  bill  states  that  Leeds,  in  accordance  with  the  agree- 
ment, procured  other  parties  to  advance  money,  and  as 
trustee,  entered  into  a  contract  with  the  new  company,  in 
September,  1895,  agreeing  to  build  the  line  of  railroad  and 
appurtenances,  taking  in  payment  therefor  the  entire  cap- 
ital stock  of  the  company  and  a  quantity  of  bonds,  the 
amount  of  which  was  to  be  agreed  upon;  that  in  April, 
1896,  Leeds  organized  a  "  Suburban  Construction  Company," 
under  the  laws  of  New  Jersey,  with  a  capital  stock  of 
$100,000,  and  received  a  large  portion  of  the  stock  directly 
and  an  equal  amount  indirectly,  and  has  received  certain 
considerable  amounts  of  money,  both  as  salary  and  other- 
wise, all  of  which  are  assets  of  the  copartnership;  that 
Leeds  refuses  to  account  to  Townsend  for  his  equal  share 
therein,  and  the  latter  prays  for  an  accounting. 

Leeds  in  answer  sets  up  the  statute  of  frauds,  and  denies 
a  partnership  agreement;  but  states  that  Townsend  told 
him  in  the  fall  of  1894  that  such  an  enterprise  would  be 
profitable,  and  that  he,  Townsend,  would  secure  the  neces- 
sary rights  of  way  and  franchises,  if  Leeds  would  agree  to 
finance  the  enterprise;  that  without  making  any  definite 
arrangement  Leeds  went  to  New  York  to  see  whether  it 
could  be  financed,  but  found  this  impossible  until  rights  of 
way  were  secured;  that  he  requested  Townsend  to  secure 
him  these  rights,  but  was  informed  that  he  was  unable  to 
give  any  time  to  the  matter;  that  in  conversation  with 
Townsend,  Leeds  thereafter  refused  to  go  further  with  the 
enterprise  until  he  knew  what  Townsend  expected  to  receive, 
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and  the  latter  said  he  did  not  expect  nearly  as  much  as 
Leeds  ought  to  have,  and  would  be  satisfied  with  any  small 
compensation  that  could  be  secured  for  him  for  any  serv- 
ices he  might  have  rendered  to  the  enterprise.  Leeds  states 
that  his  entire  time  and  energy,  and  money  to  about  the 
sum  of  $3,500,  were  devoted  to  the  enterprise;  that  Town- 
send  did  nothing;  that  March  16,  1896,  he,  Leeds,  entered 
into  a  written  contract  with  other  parties  interested  in  the 
enterprise,  by  which  he  was  to  receive  money  and  stock  for 
his  services,  and  alleges  that  Townsend  ought  to  be  estopped 
from  claiming  a  partnership  interest,  and  that  his  remedy, 
if  any,  is  adequate  at  law. 

The  bill  was  subsequently  amended  by  inserting  the  words 
"  or  joint  enterprise  "  wherever  the  word  "  partnership  " 
appears. 

The  decree  finds  that  the  parties  entered  into  an  agree- 
ment, not  a  partnership,  for  a  joint  enterprise;  Townsend  to 
furnish  his  idea  and  data  and  such  further  assistance  by  way 
of  data  and  advice  as  would  not  be  inconsistent  with  his 
then  employment  on  a  salary  with  an  electric  company;  that 
Leeds  agreed  to  devote  his  time  to  interesting  capital  and 
to  give  such  other  services  as  were  necessary  to  accomplish 
the  promotion  of  the  enterprise,  and  also  agreed  to  person- 
ally pay  his  traveling  and  incidental  expenses,  it  being 
understood  that  Townsend  was  not  liable  for  any  part 
thereof;  that  the  enterprise  was  to  be  promoted  in  the  usual 
manner  by  organizing  a  railroad  and  a  construction  com- 
pany, and  that  all  the  stock  received  or  earned  by  either 
party  for  services  in  promotion  should  constitute  the  profit 
and  be  equally  divided,  and  that  such  agreement  was  in  no 
wise  changed.  Townsend  is  awarded  a  half  interest  in  a 
part  of  the  stock  held  by  Leeds. 

From  this  decree  Leeds  prosecutes  an  appeal,  and  Town- 
send  assigns  cross-errors. 


'*©* 


Henuy  S.  Robbins,  attorney  for  appellant. 
No  pecuniary  losses  were  to  be  shared  by  the  appellee. 
Their  agreement  did  not  contemplate  such  losses,  except 
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necessary  traveling  and  incidental  expenses.  These  appel- 
lant was  to  pay,  and  appellee  was  not  to  be  personally 
liable  for.  Hence,  there  was  no  such  sharing  of  losses  as  a 
partnership  contemplates. 

A  long  line  of  Illinois  decisions  clearly  shows  such  an 
arrangement  not  to  be  a  partnership,  but  merely  a  joint 
enterprise,  and  as  such  not  justifying  a  resort  to  equity 
jurisdiction.  Morton  v.  Gately,  1  Scam.  211;  Blue  v. 
Leathers,  15  HI.  31;  Smith  v.  Knight,  71  111.  148;  Hurley  v. 
Walton,  63  111.  260;  Morton  v.  Nelson,  145  111.  591;  Gott- 
schalk  v.  Smith,  156  111.  378,  54  111.  App.  341;  Snell  v.  De- 
Land,  43  111.  323;  Carter  v.  Carter,  28  111.  App.  343. 

Heokman,  Elsdon  &  Shaw  and  Carnahan  &  Slusser, 
attorneys  for  appellee. 

An  agreement  to  share  in  the  profits  is  the  test  as  to 
whether  or  not  a  partnership  exists.  Fougner  v.  First  Nat. 
Bank  of  Chicago,  141  111.  124;  Illingworth  v.  Parker,  62 
111.  App.  650;  State  Nat.  Bank  of  Springfield  v.  Butler,  149 
III.  575;  Griffen  v.  Cooper,  50  111.  App.  257;  Irvin  v.  N.  C. 
&  St.  L.  Ry.  Co.,  92  111.  103;  Lindley  on  Partnership,  star 
pages  19,  20,  21  and  22;  Porley  v.  Driver,  5  Ch.  D.  458. 

A  participation  in  profits  affords,  generally,  conclusive 
evidence  of  a  partnership.  State  Nat.  Bank  v.  Butler,  149 
111.  575. 

Whether  a  partnership  exists  depends  upon  the  intention 
of  the  parties,  expressed  by  their  acts  and  declarations 
where  no  contract  in  writing  exists.  Stevens  v.  Faucet,  24 
111.  483.  Fougner  v.  First  Nat.  Bank  of  Chicago,  141  111. 
124  (128);  Lindley  on  Partnership,  star  p.  19;  Smith  v. 
Knight,  71  111.  148;  Natl.  Surety  Co.  v.  Townsend  Brick 
Co.,  176  111.  160;  State  Nat.  Bank  v.  Butler,  149  111.  575 
(#ujpra). 

Persons  who  agree  to  share  the  profits  and  losses,  or  the 
profits  of  one  particular  transaction  or  adventure,  become 
partners  as  to  such  transaction  or  adventure.  1  Lindley  on 
Partnership,  star  page  55;  De  Borkom  v.  Smith,  1  Esp.  29; 
Hey  hoe  v.  Burge,  9  C.  B.  431;  Smith  v.  Watson,  2  B.  &  C. 
401;  In  re  Warren,  Daveis,  320. 
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And  even  if  no  technical  partnership  existed,  appellee 
may  maintain  a  bill  for  an  accounting  against  appellant. 

Persons,  although  not  technically  partners,  who  are  to 
receive  a  certain  share  of  the  profits  of  an  undertaking,  may 
likewise  maintain  an  action  for  an  accounting.  3  Pom.  Eq. 
Juris.  Sec.  1421,  note  1,  citing,  among  others :  Bentley  v. 
Harris,  10  R.  I.  434;  Garr  v.  Redman,  6  Cal.  574;  King  v. 
Barnes,  109  N.  Y.  267;  Darrah  v.  Boyce,  62  Mich.  480; 
Shirley  v.  Goodnough,  15  Oregon,  642. 

Mr.  Justice  Fkeeman  delivered  the  opinion  of  the  court. 

It  is  contended  by  appellant  Leeds  that  no  case  is  made 
out  for  the  exercise  of  equitable  jurisdiction,  first,  because 
there  was  no  partnership. 

The  Superior  Court  found  that  the  original  agreement 
between  the  parties  did  not  constitute  them  copartners,  but 
was  an  agreement  only  for  a  joint  enterprise.  Cpon  this 
holding  Townsend  has  assigned  cross-errors. 

The  case  was  here  before  upon  an  appeal  from  an  inter- 
locutory order  appointing  a  receiver.  In  the  opinion  then 
filed  (74  111.  App.  444)  it  was  said : 

"  The  letters  show  very  conclusively  that  there  was  such 
a  joint  interest  as  at  the  beginning  of  the  undertaking  and 
during  its  continuance  while  this  correspondence  was  car- 
ried on,  constituted  the  parties  copartners." 

It  is  now  argued  that  it  developed  upon  the  hearing,  as 
the  decree  found,  that  there  was  no  partnership.  Counsel 
for  Leeds  urges  that  the  agreement  was  for  the  promotion 
only  of  the  construction  of  a  railroad  in  the  usual  manner, 
by  organizing  a  railroad  corporation  to  own  and  operate 
the  road,  and  a  construction  company  to  build  it,  for  stock 
and  bonds  of  the  railroad  company;  that  the  only  profits  of 
the  promotion  were  to  be  stock  in  the  construction  com- 
pany to  be  divided  equally  between  the  two  parties;  that 
the  agreement  only  contemplated  a  joint  undertaking  to 
secure  the  promotion  or  launching  of  the  enterprise. 

Townsend  testifies  that  he  had  spent  months  investigat- 
ing the  subject  of  an  electric  road  from  the  western  limits 
of  Chicago  through  Riverside  and  other  towns  to  Hinsdale, 
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and  ultimately  to  Aurora;  that  he  had  accumulated  and 
prepared  the  data  consisting  of  the  estimates  of  cost  of  con- 
struction and  profits,  and  being  unable  to  give  the  neces- 
sary time  himself,  laid  the  project  before  Leeds,  and  proposed 
to  take  the  latter  into  the  enterprise  and  give  him  a  half 
interest  if  he  would  devote  all  his  time  and  obtain  the  pre- 
liminary funds.  Townsend  was  to  furnish  prospectus  and 
any  data  required,  and  devote  such  time  as  he  could  qut- 
side  of  his  then  regular  employment,  but  was  not  to  be 
openly  connected  with  the  project  for  business  reasons. 
Townsend  says  that  Leeds  looked  into  the  matter,  accepted 
the  proposal  and  started  vigorously  to  interest  capital. 
Each  party  states  that  the  profits  were  expected  to  be 
derived  from  the  stock  and  bonds  of  the  enterprise,  and 
Townsend  says : 

"We  agreed  that  whatever  came  to  us  in  any  way  as  a 
result  of  the  promotion,  we  would  share  equally.  The 
profits  would  be  made  through  the  construction  company, 
which  would  obtain  the  contract  for  building  the  road  for 
all  the  stock  and  bonds.  We  expected  to  control  the  con- 
struction company." 

Appellant  was  to  find  parties  willing  to  put  up  the  money 
in  return  for  an  interest  in  the  scheme.  He  was  not  to 
borrow  it  himself,  but  was  to  pay  his  own  expenses  while 
endeavoring  to  interest  capital  in  the  enterprise. 

A  careful  reading  of  the  correspondence  between  the  par- 
ties shows,  we  think,  an  understanding  on  their  part  dur- 
ing the  period  covered  by  it,  that  is,  from  January  8,  1894, 
to  May  17,  1895,  that  they  were  partners  in  the  project. 
Leeds  writes  Townsend  January  8th,  expressing  a  "  doubt 
if  we  can  keep  the  interest  we  want."  "As  this  is  your 
idea  I  hardly  feel  at  liberty  to  depart  from  the  lines  laid 
down  for  the  distribution  of  profit  without  your  consent." 
Again  he  writes :  "We  are  working  for  ourselves; "  "  I 
wish  you  were  here  to  post  me  on  electrical  points  as  they 
come  up."  He  writes  of  "  the  large  interest  you  were  to 
have; "  of  a  possible  "  big  change  in  the  distribution  of 
profits  leaving  us  a  small  share; "  and  asks,  "  will  you  be 
satisfied  with  $25,000  each,  stock  and  bonds,  for  your  idea  i " 
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"  This  enterprise  is  going  through.  Our  personal  interest 
is  shaky."  The  whole  tenor  of  the  correspondence  indi- 
cates that  the  men  were  engaged  together  in  an  enterprise 
of  common*  and  apparently  equal  interest. 

Leeds'  testimony  is  that  Townsend's  particular  part  of 
the  enterprise  was  to  obtain  the  franchises,  and  each  was 
to  have  a  proportion  of  the  profits;  but  that  "  nothing  was 
fixed  as  to  what  the  proportion  was  to  be."  The  presump- 
tion, therefore,  will  be  that  they  were  to  share  equally,  in 
the  absence  of  evidence  to  the  contrary.  Leeds  also  testi- 
fies that  he  and  Townsend  were  to  become  stockholders  in 
the  construction  company.  Indeed,  there  is  not  any  material 
controversy  as  to  what  the  original  arrangement  was. 

It  is  urged  by  counsel  for  appellant  that  the  agreement 
did  not  constitute  a  partnership  because  no  provision  was 
made  that  pecuniary  losses  were  to  be  shared.  It  seems  to 
be  true  that  the  agreement  did  not  contemplate  losses,  except 
possible  loss  of  time  and  labor  given  to  the  project  by  both 
parties,  and  of  the  traveling  and  incidental  expenses  of 
appellant  which  he  was  to  advance  as  his  contribution  to 
the  capital  of  the  concern,  to  offset  appellee's  ideas  and  data. 
There  were  apparently  no  other  partnership  risks,  but  there 
were  contingent  profits  in  contemplation,  in  which  it  was 
agreed  to  share,  and  this  amounts  prima  facie  to  an  agree- 
ment to  share  losses,  Lindley  on  Part.  p.  12.  As  between 
themselves,  whether  two  or  more  persons  associating  in 
business  are  partners,  depends  upon  their  intentions.  Lind- 
ley on  Partnership,  p.  10,  et  seq.  In  Nat.  Surety  Co.  v. 
Townsend  Brick  Co.,  176  111.  156  (161),  where  an  agree- 
ment was  made  to  share  one  half  the  profits  and  losses,  yet 
where  the  parties  did  not  intend  a  partnership,  it  was  held 
that  as  between  the  parties,  the  question  of  a  partnership 
is  one  of  intention  to  be  gathered  from  the  facts.  In  Foug- 
ner  v.  First  Nat;  Bank,  141  III.  124  (12S),  where  the  ques- 
tion is  discussed,  the  court  says : 

"  It  is  generally  said  that  to  constitute  persons  partners 
they  must  share  in  the  profits  and  losses.  It  is,  however, 
well  settled  that  it  is  not  now  necessary  to  show  that  there 
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is  an  agreement  to  bear  losses  in  order  to  make  one  liable 
as  a  partner.     Sharing  in  the  profits  is  the  test." 

Such  sharing  must,  however,  be  as  a  principal  and  not 
merely  as  employe,  nor  as  a  measure  of  compensation  for 
services,  nor  for  use  of  money  or  property  in  the  business, 
nor  as  interest  on  a  loan.  If  the  agreement  is  not  in  writ- 
ing, the  intention  of  the  parties  must  be  ascertained  from 
their  words  and  conduct.  Lindley  on  Part,  p.  10;  State 
Nat.  Bank  v.  Butler,  149  111.  575  (582). 

It  is  urged,  and  the  decree  finds,  that  the  transaction  in 
this  case  was  only  a  joint  venture  covering  one  transaction 
instead  of  a  partnership.  While  it  is  true  that  the  purpose 
was  to  attain  a  definite  object — the  construction  and  opera- 
tion of  the  railroad,  yet  it  did  involve  more  than  a  single 
transaction.  It  required  a  plan  of  operations,  data  show- 
ing probable  cost  and  probabilities  of  profitable  operation, 
obtaining  charters,  franchises,  right  of  way,  interesting 
capitalists,  the  receipt  and  expenditure  of  considerable 
money — all  this  and  more,  before  the  anticipated  profits 
could  be  realized.  The  profits  were  wholly  contingent, 
depending  upon  the  nature  of  the  arrangement  with  others. 
The  project  was  not  a  single  enterprise,  as  where  two  par- 
ties agreed  to  divide  the  sum  realized  from  the  sale  of  a 
piece  of  real  estate,  over  and  above  the  owner's  price,  or 
where  the  owner  of  a  farm  agreed  with  another,  that  the 
owner  should  furnish  the  farm  and  the  other  party  the 
labor,  the  crop  to  be  divided  in  a  definite  proportion.  (See 
Blue  v.  Leathers,  15  111.  31;  Gottschalk  v.  Smith,  156  111. 
378.)  It  involved  a  series  of  transactions  extending  over  a 
considerable  period  of  time. 

It  follows  from  the  conclusion  that  a  partnership  existed, 
that  a  court  of  equity  has  jurisdiction  of  the  controversy 
and  we  need  not  inquire  as  to  the  existence  of  other 
grounds  therefor. 

It  is  urged,  however,  that  whatever  the  original  under- 
standing and  agreement  of  the  parties  may  have  been,  it 
was  subsequently  changed,  and  the  court  erred  in  not  so 
finding.    We  do  not  regard  the  evidence  to  this  effect  as 
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sufficient  to  justify  such  conclusion.  There  is  testimony 
tending  to  show  that  it  was  agreed  upon  between  the  parties 
for  reasons  satisfactory  to  both,  and  apparently  as  part 
of  the  plan,  that  Townsend  should  not  be  known  in  the 
enterprise,  but  pose  as  a  disinterested  expert  adviser.  If 
there  was  impropriety  in  this,  Leeds  can  not  complain,  and 
is  entitled  to  no  advantage  thereby.  It  is  certainly  not 
proven  in  view  of  his  express  denial,  that  Townsend  agreed 
to  give  up  his  partnership  interest  and  accept  such  small 
compensation  as  Leeds  might  choose  to  bestow. 

It  remains  to  consider  the  scope  of  the  partnership. 
Leeds'  counsel  insists  that  it  included  only  the  "  promo- 
tion "  of  the  enterprise,  and  that  "  promotion  generally 
ends  before  construction  begins."  Townsend  states  that 
the  plan  as  proposed  by  him  and  accepted  by  Leeds  was  to 
build  an  electric  road  from  the  western  limits  of  Chicago, 
etc.,  and  Leeds  also  says  that  Townsend  "  had  a  scheme  to 
build  a  road  from  Chicago  to  Hinsdale."    Townsend  says : 

"  We  did  not  contemplate  the  construction  of  the  rail- 
road, but  only  the  formation  of  the  construction  company, 
and  making  of  a  contract  for  the  construction  of  the  road 
to  be  paid  in  all  the  railroad  company's  stock  and  bonds," 
and  tnat  "  Whatever  we  made  in  the  enterprise  or  as  a 
result  thereof,  was  to  be  divided  evenly." 

Leeds  testifies: 

"  We  were  to  have  an  interest  in  the  profits;  as  to  the 
amounts  nothing  was  said.  We  were  to  interest  people  in 
the  construction  company,  which  should  build  tne  road. 
We  were  to  get  the  profits  in  stocks  and  bonds  of  the  rail- 
road company." 

And  he  says  again : 

"  The  profits  of  the  enterprise  were  to  consist  of  stocks 
and  bonas  of  the  railroad  company  through  the  construc- 
tion company." 

They  expected,  therefore,  to  make  their  profits  out  of 
such  part  of  the  stocks  and  bonds  of  the  railroad  and  con- 
struction companies  issued  to  raise  money  for  the  enter- 
prise as  they  might  be  able  to  retain,  after  satisfying  the 
demands  of  those  from  whom  they  hoped  to  obtain  the 
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necessary  capital.  But  a  construction  company  would  be 
useless  which  did  not  oonstruct;  and  stock  and  bonds  would 
be  valueless  in  a  railroad  which  was  not  built  and  operated. 
The  scope  of  the  agreement  must  be  considered  as  including 
whatever  was  necessary  to  put  the  enterprise  on  its  feet 
so  as  to  give  its  stock  and  bonds  a  value.  The  evidence 
fairly  sustains  the  conclusion,  in  our  judgment,  that  the 
scope  of  the  partnership  was  not  limited  by  the  agreement 
to  the  "  promotion "  only,  of  the  construction  company; 
that  the  character  of  the  profits  as  well  as  the  amount,  were 
to  be  determined  by  developments;  and  that  whatever 
their  nature  or  amount,  they  were  to  be  equally  shared. 

It  follows  from  these  conclusions  that  whatever  was 
received  by  either  party  over  and  above  his  actual  outlay 
for  expenses  incurred  by  and  for  the  copartnership,  was 
partnership  assets  and  to  be  divided  equally.  This  must 
include  the  five  thousand  dollars  received  by  Leeds  for  his 
services,  as  he  says,  prior  to  November.  It  is  doubtless 
true  that  he  received  less  stock  than  he  would  otherwise 
have  had,  because  of  the  payment  of  this  five  thousand  dol- 
lars. If  paid  in  stock  instead  of  cash  it  would  have  been  - 
under  the  agreement,  partnership  stock.  It  is  no  less  part- 
nership property  because  paid  in  money.  Taking  his  own 
view  of  it,  Leeds  received  this  money  for  services  in  promot- 
ing the  enterprise — just  what  he  says  he  undertook  to  do. 
The  railroad  company  had  been  incorporated,  and  he  had 
obtained  a  contract  from  it  for  the  construction  of  the 
road.  He  had  borrowed  money  from  Stump  on  the  security 
of  that  contract.  The  contract  he  subsequently  assigned  to 
the  construction  company,  receiving  in  return  the  stock  in 
controversy.  We  can  not  avoid  the  conclusion  that  what- 
ever Leeds  so  received  as  so-called  salary  was  partnership 
property,  and  must  be  accounted  for. 

The  salary  received  after  the  formation  of  the  construc- 
tion company  for  services  as  president  stands  on  a  different 
basis.  The  company  had  a  right  to  employ  him,  and  he 
was  entitled  to  be  paid  for  services,  without  accounting 
therefor  to  Townsend, 
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The  same  is  true,  also,  as  to  what  salary  he  received  or 
was  allowed  when  the  contract  was  turned  over  to  the  con- 
struction company,  for  his  services  rendered  as  trustee  in  the 
work  of  actual  construction.  This  was  in  reality  not  differ- 
ent from  the  salary  paid  him  by  the  construction  company. 
It  was  earned  in  the  same  way,  and  was  likewise  paid  by 
the  company.     It  was  not  partnership  property. 

We  have  examined  the  testimony  carefully  with  reference 
to  what  is  spoken  of  as  the  u  Starr  stock,"  now  in  possession 
of  Leeds  and  held  in  his  wife's  name.  It  is  not  clear  that 
Starr  was  not  acting  as  Leeds'  representative  in  that  trans- 
action, nor  that  the  money  which  is  said  to  have  been  paid 
by  Leeds  for  the  stock  in  question  did  not  come  through 
the  construction  company  in  such  a  way  as  to  constitute 
partnership  assets.  There  were  five  thousand  five  hundred 
dollars  paid  to  Leeds  through  Naugle,  Holcomb  &  Co., 
which  it  is  claimed  was  a  repayment  of  money  advanced  by 
him.  With  this  it  is  said  Leeds  repaid  a  loan  he  had  made 
in  Indiana  of  the  money  with  which  he  bought  the  Starr 
stock.  But  it  is  also  said  to  have  been  part  of  the  money 
referred  to  in  the  so-called  "  quadruplicate  agreement "  as 
money  due  Starr.  "There  is  no  evidence,"  says  Leeds' 
counsel,  "to  show  where  appellant  got  this  money  loaned  to 
the  enterprise."  Nor  does  it  appear  satisfactorily  how  or 
when  or  for  what  purpose  or  by  whom  it  was  so  loaned,  if 
at  all.  Appellee  is  entitled  to  an  accounting  as  to  this 
stock,  and  if  it  shall  appear  to  be  partnership  assets,  it 
must  be  so  treated. 

For  the  reasons  indicated  the  decree  of  the  Superior 
Court  will  be  reversed  and  the  cause  remanded  to  that 
court  for  further  proceedings  not  inconsistent  with  this 
opinion.     Reversed  and  remanded. 
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Charles  Rohe,  Jr.,  y.  James  Pease,  Sheriff,  etc.         jri89s  307 

1.  Replevin—  Writ s  of  Retorno  on  Verdicts  of  Not  Guilty.— The 
application  of  the  rule  that  a  plaintiff  in  replevin  is  not  entitled  to  a 
writ  of  retorno  habendo  depends  very  largely  upon  the  facts  in  the  case. 

2.  Verdicts—  When  Not  Invalidated  by  Informalities.— Where,  in  a 
civil  case,  it  is  apparent  beyond  doubt  that  it  was  the  intention  of  the 
jury  by  the  verdict  rendered,  to  present  a  finding  upon  the  issues  before 
them,  a  reviewing  court  should  not  reverse  a  judgment  simply  because 
of  an  informality  in  form. 

Replevin. — Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Marcus  Kavanagh,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1S99.  Affirmed.  Opinion  filed  June  19, 
1900. 

E.  C.  Westwood,  attorney  for  appellant;  W.  T.  Under- 
wood, of  counsel. 

Pam,  Calhoun  &  Glknnon,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  replevin  brought  by  appellant  against 
appellee  to  recover  certain  goods  taken  by  appellee  as 
sheriff,  by  virtue  of  an  execution  against  Charles  Rohe,  Sr., 
father  of  appellant. 

The  declaration  contained  two  counts,  one  in  the  cepit 
and  the  other  in  the  detinet.  To  this  appellee  pleaded  (1) 
non  cepit;  (2)  non  detinet;  (3)  property  in  Charles  Rohe,  Sr., 
and  (4)  justification  under  said  execution.  No  question  is 
made  by  appellant  as  to  the  sufficiency  of  the  replications 
to  put  the  cause  fully  at  issue. 

The  verdict  of  the  jury  is  "defendant  not  guilty."  A 
motion  for  a  new  trial  and  a  motion  in  arrest  of  judgment 
were  filed  and  overruled.  Thereupon,  the  court  entered 
judgment  against  appellant  for  costs  of  suit  and  awarded 
execution  therefor.  Some  days  afterward,  but  at  the  same 
term  of  court,  the  record  entry  of  said  judgment  was  changed 
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by  inserting  therein  an  order  for  a  writ  of  vetorno  hahrmlo 
for  the  property  replevied.  Said  change  was  made  at  the 
instance  of  the  court  and  without  notice  to  appellant  or  his 
attorney.  Afterward  appellant  moved  to  amend  the  judg- 
ment order  by  striking  out  that  portion  thereof  awarding  a 
writ  of  retomo  habendo,  which  motion  was  denied. 

Objection  is  made  by  appellant  that  the  verdict  of  not 
guilty  did  not  authorize  the  awarding  of  the  writ  of  retorno 
hahendo.  There  is  much  force  in  this  contention.  But  the 
application  of  the  rule  depends  very  largely  upon  the  facts 
in  the  case. 

In  the  case  at  bar  there  was  no  contention  that  appellee 
did  not  physically  take  and  detain  the  property  in  question. 
That  was  practically  admitted  upon  the  trial.  The  only 
contested  question  of  fact  was  whether  said  property 
belonged  to  appellant  or  to  his  father,  Charles  Rohe,  Sr. 
The  question  presented  specifically  to  the  jury  by  the 
instructions  was,  to  which  of  them  did  the  property  belong. 
Upon  the  evidence  and  under  the  instructions  of  the  court, 
that  must  have  been  the  only  contested  question  considered 
by  the  jury.  There  was  no  other  contested  question  of 
fact  to  be  considered.  The  verdict  is  not  proper  in  form 
under  the  issues  presented  by  the  pleadings,  and  the  jury 
should  have  been  sent  back  to  present  a  verdict  which  would 
conform  to  such  issues.  But  we  are  of  opinion  that  upon 
the  testimony  before  them,  and  under  the  instructions  of 
the  court,  the  jury  could  not  have  considered  or  passed 
upon  any  other  contested  question  than  that  of  whether 
Charles  Rohe,  Jr.,  or  Charles  Rohe,  Sr.,  was  the  owner 
of  said  property.  We  are  therefore  of  opinion  that  the 
informality  in  said  verdict  is  not  sufficient,  under  the  facts 
and  circumstances  here  apparent,  to  warrant  a  reversal  of 
the  judgment  entered  upon  said  verdict.  Goldstein  v.  Smith, 
85  111.  App.  588. 

The  question  for  the  jury  is,  was  there  a  wrongful  taking, 
not  simply  whether  there  was  any  taking.  The  latter  was 
not  questioned.  The  verdict  being  "not  guilty"  may  and 
should,  upon  the  record  in  this  case,  be  construed  as  finding 
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that  appellee  was  not  guilty  of  a  wrongful  taking.  Where, 
in  a  civil  case,  it  is  apparent,  beyond  any  doubt,  that  it  was 
the  intention  of  a  jury  by  the  verdict  rendered,  to  present 
a  finding  upon  the  issues  before  them,  a  reviewing  court 
should  not  reverse  a  judgment  simply  because  of  an  infor- 
mality in  the  verdict. 
The  judgment  of  the  Superior  Court  is  affirmed. 


Rochester  German  Ins.  Go.  v.  P.  H.  Heffron, 

1.  Pleading — Conditions  Precedent  and  Subsequent. — The  general 
rule  is  that  where  there  are  conditions  precedent  to  a  right  of  recovery, 
such  conditions  should  be  set  out  in  the  declaration  and  their  perform- 
ance averred,  or  that  the  performance  of  the  same  has  been  waived. 
Conditions  subsequent  to  a  right  of  recovery  may  be  left  to  be  set  up  as 
a  defense. 

2.  Same — Policies  of  Insurance  Inadmissible  Under  the-  Common 
Counts. — A  policy  of  insurance  is  not  admissible  under  a  declaration 
containing  only  the  common  counts.    It  must  be  specially  pleaded. 

Assumpsit,  on  a  policy  of  insurance.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1809.  He- 
versed  and  remanded.    Opinion  filed  June  19,  1900. 

Bates  &  Harding,  attorneys  for  appellant. 

No  appearance  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  suit  was  brought  by  appellee  against  appellant  to 
recover  upon  an  insurance  policy,  for  a  loss  by  fire.  The 
only  declaration  filed  consists  of  the  common  counts.  To 
said  declaration  appellant  filed  a  plea  of  the  general  issue. 
At  the  trial  the  first  evidence  offered  was  a  paper  identi- 
fied as  a  policy  of  fire  insurance  issued  by  appellant  to  ap- 
pellee.   Appellant  objected  thereto  upon  the  ground  that 
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said  policy  was  not  admissible  under  said  declaration.  Said 
objection  was  overruled  and  the  policy  admitted  in  evi- 
dence, to  which  the  appellee  duly  accepted.  It  was  there- 
upon agreed  by  counsel  and  assented  to  by  the  court,  that 
to  save  the  necessity  of  repeated  objections  and  rulings,  all 
evidence  in  regard  to  the  policy  and  in  regard  to  the  loss 
should  be  considered  as  objected  to  and  the  objection  over- 
ruled and  exceptions  duly  preserved. 

The  only  question  which  we  deem  it  necessary  to  consider 
in  this  case  is  whether  the  evidence  offered  should  have  been 
admitted  under  the  declaration  which  consisted  of  the  com- 
mon counts  and  nothing  more. 

The  general  rule  is  that  where  there  are  conditions  prece- 
dent to  a  right  of  recovery,  such  conditions  should  be  set 
out  in  a  declaration  and  their  performance  averred,  or  that 
the  performance  thereof  had  been  waived.  Conditions  sub- 
sequent to  a  right  of  recovery  may  be  left  to  be  set  up  as  a 
defense.    (Eockford  Ins.  Co.  v.  Nelson,  65  111.  415,  418.) 

No  reason  is  apparent,  taking  this  case  out  of  the  general 
rule.  As  was  stated  Jby  this  court  in  Supreme  Lodge,  etc., 
v.  Meister,  78  III  App.  649,  653 : 

"So  far  as  we  have  observed,  there  is  no  case  in  Illinois 
in  which  a  recovery  upon  an  insurance  policy,  or  a  mutual 
benefit  certificate,  has  been  sustained  in  the  absence  of  a 
special  count." 

The  case  of  Concordia  Fire  Ins.  Co.  v.  Heffron,  84  111. 
App.  610,  was  one  in  which  the  same  plaintiff  brought  suit  to 
recover  for  a  loss  by  reason  of  the  same  fire,  and  the  parties 
there  were  represented  by  the  same  counsel  who  appeared 
in  the  court  below  in  the  case  at  bar.  It  was  there  held 
that  a  recovery  should  not  have  been  permitted  under  the 
common  counts,  and  the  judgment  was  reversed  and  the 
cause  remanded. 

In  the  case  at  bar  the  policy  of  insurance  should  not  have 
been  admitted  in  evidence  under  the  declaration.  (Con- 
cordia Fire  Ins.  Co.  v.  Heffron,  ante;  Supreme  Lodge,  etc., 
v.  Meister,  ante;  Kussell  v.  Gillmore,  54  111.  147;  Phoenix 
M.  L.  Ins.  Co.  v.  Baker,  85  111.  410,  415;  Mutual  Accident 


First  District — October  Term,  1899.      661 

McKelvy  v.  Kolbe. 

Assn.  v.  Toggle,  138  111.  428,  432;  Eollins  v.  Duffy,  14  111. 
App.  69,  72. 

For  the  reason  indicated  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 


Isabel  McKelry  y.  George  F.  Eolbe  and  George   W. 
Kolbe,  Partners  as  George  F.  Kolbe  &  Sou. 

1.  Husband  and  Wife — Mortgages  on  Household  Goods — Joint  Exe- 
cution by.— When  it  is  required  by  a  statute  that  there  shall  be  a  joint 
execution  by  husband  and  wife,  the  previous  abandonment  by  either 
of  the  other  does  not  make  the  execution  by  the  one  abandoned,  alone, 
sufficient. 

2.  Chattel  Mortgages— On  Household  Goods— Joint  Execution  by 
Husband  and  Wife. — A  chattel  mortgage  on  household  goods,  executed 
by  a  married  woman,  not  joined  in  by  her  husband,  although  living  sep- 
arate and  apart  from  her,  is  void. 

Foreclosure  of  a  Chattel  Mortgage.— Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Reversed.  Opinion  filed  June 
21,  1900. 

Statement. — This  suit  was  brought  to  foreclose  a  chattel 
mortgage  on  household  furniture,  executed  by  appellant,  a 
married  woman.  The  bill  alleges  and  the  answer  admits 
that  the  property  is  household  goods. 

The  defense  interposed  by  answer  was  that  because  the 
mortgage  was  on  household  goods,  and  was  not  joined  in 
by  the  husband  of  appellant,  it  was  therefore  void  under 
the  provisions  of  the  statute,  Chap.  95,  Sec.  24,  E.  S.  To 
overcome  this  defense,  appellees  attempted  to  show  that 
appellant  and  her  husband  were  not  living  together,  and 
for  this  reason  that  the  mortgage  was  valid  when  executed 
by  the  appellant  alone. 

The  court,  upon  hearing  upon  bill,  answer  and  replica- 
tion, entered  a  decree  in  substance  as  follows: 

Finds  that  allegations  of  bill  are  true;  finds  that  defend- 
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ant  is  a  married  woman,  living  separate  and  apart  from  her 
husband;  that  she  and  her  husband  have  lived  apart  for  the 
space  of  four  years  and  upwards;  that  at  the  time  of  execu- 
tion of  said  mortgage,  goods  and  chattels  mentioned  in 
mortgage  were  separate  property  of  defendant;  that  at  time 
of  execution  of  said  mortgage  said  defendant  had  full  right 
and  power  to  mortgage  said  chattels  without  her  husband 
joining  therein,  as  required  by  the  statute  of  Illinois;  that 
by  execution  of  mortgage  defendant  conveyed  a  good  title 
to  complainants,  subject  to  condition  of  defeasance  upon 
payment,  etc. 

A  plea  setting  up  the  same  defenses,  by  reason  of  the 
provisions  of  the  slatute  and  the  failure  of  the  husband  of 
appellant  to  join  in  execution  of  the  mortgage,  is  appar- 
ently undisposed  of,  the  decree  of  foreclosure  having  been 
based  upon  evidence  heard  upon  bill,  answer  and  replica- 
tion. 

From  that  decree  this  appeal  is  prosecuted. 

Hugo  Edmund  Oswald,  attorney  for  appellant. 
Elmkb  E.  Schmuck,  attorney  for  appellees. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

But  one  question  necessary  to  be  considered  is  presented 
upon  this  appeal,  viz.,  does  the  provision  of  the  statute, 
Sec.  24,  Chap.  95,  apply  to  the  mortgage  here  sought  to  be 
foreclosed. 

The  fact  that  an  undisposed-of  plea  appears  in  the  rec- 
ord, setting  up  the  same  defenses  by  reason  of  this  statute, 
is  of  no  consequence.  Neither  party  has  sought  to  take 
advantage  of  this  state  of  the  pleadings,  and  the  same 
defense  was  presented  by  the  answer. 

We  are  of  opinion  that  the  defense  is  good  and  should 
have  prevailed. 

There  can  be  no  question  here  as  to  the  goods  covered 
by  this  mortgage  being  household  goods,  within  the  mean- 
ing of  the  act,  whether  used  for  one  purpose  or  another,  for 
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the  bill  of  complaint  alleges  that  they  are  household  goods, 
and  that  because  of  the  statute  no  foreclosure  could  be  had 
without  the  intervention  of  the  court. 

The  only  question,  then,  to  be  determined,  is,  did  the  fact 
that  husband  and  wife  lived  apart  when  the  mortgage  was 
executed  by  the  wife,  operate  to  preclude  the  application  of 
the  statute.    We  are  of  opinion  that  it  did  not. 

The  statute  provides  as  follows :  "  No  chattel  mortgage 
executed  by  a  married  man  or  a  married  woman  on  house- 
hold goods  shall  be  valid  unless  joined  in  by  the  husband  or 
wife,  as  the  case  may  be." 

The  plain  and  unequivocal  terms  of  the  act  prohibit  the 
separate  alienation  by  mortgage,  without  any  qualification 
as  to  whether  the  husband  and  wife  are  living  together  or 
separate.  We  can  not  add  a  proviso  or  exception  to  the 
act,  where  the  legislature  has  made  none. 

The  provision  of  this  clause  of  the  act  has  received  no 
construction  by  this  or  the  Supreme  Court.  But  there  are 
decisions  of  other  jurisdictions  which,  if  not  precisely  in 
point,  are  applicable  by  analogy. 

When  it  is  required  by  statute  that  there  shall  be  joint 
execution  by  husband  and  wife  to  release  homestead  rights, 
it  has  been  repeatedly  held  that  previous  abandonment  by 
one  does  not  operate  to  make  execution  by  the  other  alone 
sufficient.  Larson  v.  Butts,  22  Neb.  370;  Whitlock  v.  Gos- 
son,  35  Neb.  829;  Chambers  v.  Cox,  23  Kas.  393;  Ott  v. 
Sprague,  27  Kas.  620;  Herron  v.  Knapp,  etc.,  Co.,  72  Wis. 
553;  Lies  v.  DeDiablar,  12  Calif.  328. 

The  Nebraska  statute  provides :  "  The  homestead  of  a 
married  person  can  not  be  conveyed  or  incumbered  unless 
the  instrument  by  which  it  is  conveyed  or  incumbered  is 
executed  and  acknowledged  by  both  husband  and  wife." 
The  Nebraska  court  in  Whitlock  v.  Gosson,  supra,  says: 
"Here  is  a  plain  prohibition  against  the  incumbrance  of  the 
homestead  without  the  joint  act  of  both  husband  and  wife. 
It  contains  no  exception  with  respect  to  an  absent  or  insane 
husband  or  wife;"  and  the  court  held  that  when  a  mort- 
gage was  executed  by  the  husband  alone,  the  wife  being 
insane  and  living  separate  and  apart  from   him  and  in 
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another  State,  it  was  inoperative  to  convey  the  homestead 
rights  of  either. 

The  constitution  of  the  State  of  Kansas  provides  that 
the  homestead  "  shall  not  be  alienated  without  the  joint 
consent  of  husband  and  wife,  when  that  relation  exists." 
In  Chambers  v.  Cox,  svj)ray  the  Kansas  court,  speaking 
through  Mr.  Justice  Brewer,  said : 

"  The  constitution  forbids  the  alienation  without  the  joint 
consent  of  husband  and  wife.  It  does  not  add,  4  providing 
that  both  are  residents  of  the  State;'  but  the  prohibition 
against  separate  alienation  is  absolute,  when  the  relation 
of  husband  and  wife  exists.  Whether  any  exception  to 
this  absolute  prohibition  were  wise,  it  is  not  for  us  to 
inquire.  The  legislature  has  not  attempted  to  make  any,'" 
etc. 

In  Wisconsin  the  statute  provides  that  mortgage  or  other 
alienation  of  the  homestead  by  the  owner  thereof,  if  a  mar- 
ried man,  shall  not  be  valid  without  the  signature  of  the 
wife.  The  Wisconsin  court  in  Herron  v.  Knapp  Co.,  supra, 
said: 

"The  statute  is  plain  and  explicit  that  the  mortgage  shall 
not  be  valid  without  the  signature  of  the  wife  to  the  same. 
We  are  not  at  liberty  to  refine  upon  the  language  and 
destroy  the  effect  of  the  provision  by  construction.  *  *  * 
The  meaning  and  proper  effect  of  the  language  used  leave 
no  room  for  doubt  as  to  the  intention  of  the  legislature. 
*  *  *  Were  we  to  say  the  husband  could  execute  a  valid 
mortgage  on  the  homestead,  without  his  wife's  signature, 
because  she  was  living  apart  from  him,  we  should  create  an 
exception  where  the  legislature  has  made  none." 

We  are  of  opinion  that  if  it  had  been  the  intention  of  the 
legislators  to  make  an  exception  to  the  operation  of  this  act 
when  husband  and  wife  were  not  living  together,  they 
would  have  expressed  such  intention  in  the  act;  and,  they 
having  failed  to  do  so,  we  can  not  do  it  for  them. 

This  record  establishes,  without  conflict,  that  appellant, 
who  alone  executed  this  mortgage,  is  a  married  woman, 
that  her  husband  was  living  at  the  time  of  such  execution, 
and  that  the  goods  mortgaged  are  household  goods  within 
the  meaning  of  the  act.     Therefore  the  mortgage  is  invalid. 

The  decree  is  reversed. 
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Morris  Griesheimer  and   Ion  is  Strauss  t.  Charles 
Meyers  and  Daniel  Meyers. 

1.  Short  Cause  Calendar— Striking  off  Causes,  When  Discretion- 
my. — When  a  cause  regularly  on  the  short  cause  calendar  is  called  for 
trial,  it  is  not  the  practice  for  the  court  to  hear  evidence  or  examine  the 
(lies  for  the  purpose  of  ascertaining  whether  more  than  one  hour  will 
be  consumed  in  the  trial;  and  although  the  trial  occupies  more  than  on 
hour's  time,  the  court  may  refuse  to  strike  it  from  such  calendar.  Such 
action  rests  in  the  discretion  of  the  court. 

Assumpsit,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  John  C.  Garver,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Alhrmed.  Opinion  filed 
June  21,  1900. 

Statement. — The  appellees,  Charles  Meyers  and  Daniel 
Meyers,  partners  under  the  name  of  Meyers  &  Brother, 
recovered  judgment  for  the  sum  of  $667.10  against  appel- 
lants, Morris  Griesheimer  and  Louis  Strauss,  sued  as  co- 
partners under  the  name  of  M.  Griesheimer  &  Co.  The 
action  was  assumpsit.  The  declaration  contains  the  com- 
mon counts,  including  the  counts  for  goods  sold  and  deliv- 
ered. Each  of  the  appellants  filed  an  affidavit  of  merits,  a 
plea  of  the  general  issue  and  a  plea  of  non  joint  liability 
verified. 

Appellant  Griesheimer  and  W.  B.  Tuteuer  were  engaged 
in  the  clothing  business  as  partners,  under  the  partnership 
name,  Griesheimer  &  Co.,  their  place  of  business  being  on 
southeast  corner  of  Lake  and  Clark  streets  in  the  city  of 
Chicago.  On  the  northeast  corner  of  Lake  and  Clark 
streets,  opposite  the  place  of  business  of  Griesheimer  &  Co., 
Morris  Griesheimer  and  Louis  Strauss,  the  appellants,  were 
engaged  in  the  same  business,  in  the  partnership  name  M. 
Griesheimer  &  Co.  December  21,  1897,  Charles  Meyers, 
of  the  firm  Meyers  &  Bro.,  took  an  order  from  M.  Gries- 
heimer, at  the  southeast  corner  of  Lake  and  Clark  streets, 
the  business  place  of  Griesheimer  &  Co.,  for  a  number  of 
suits  of  clothing.    The  order  was  headed  as  follows : 


»5 


66G  Appellate  Courts  op  Illinois. 

Vol.  89.]  Griesheimer  v.  Meyers. 

'•Order  Xo.  156.  189. 

Send  to M.  Griesheimer  &  Co. 

of Lake  &  Clark  Sts.,  Chicago,  111. . 

How  ship Star  Union.     When  ship Mch. 

Terms Net  30,  60  extra.     Salesman 

Then  follows  in  the  order  a  lot  of  figures  representing,  as 
testified  by  Charles  Meyers,  the  terms  of  sale,  the  lot  num- 
bers of  the  suits,  which  identified  the  kinds  of  suits  sold, 
and  the  quantities  of  each  kind  of  suits.  The  order  was 
made  out  by  Charles  Meyers  in  triplicate;  one  copy  was 
delivered  to  Morris  Griesheimer  and  was  retained  by  him; 
.one  was  sent  to  Philadelphia  to  the  firm  Meyers  &  Bro.; 
and  one  was  kept  by  Charles  Meyers.  The  order  was  not 
signed  by  Griesheimer,  but  was  delivered  to  and  retained 
by  him.  That  he  gave  the  order  is  not  controverted.  The 
agreement  was  that  the  goods  were  to  be  delivered  in  March, 
1S98.  Griesheimer  testified  that  it  was  agreed  or  under- 
stood between  him  and  Charles  Meyers,  at  the  time  the 
order  was  given,  that  he,  Griesheimer,  should  have  the  priv- 
ilege of  canceling  the  order  any  time  before  March,  1S9S; 
and  that,  January  10,  1898,  he  wrote  "canceled"  on  the 
copy  of  the  order  left  with  him  by  Charles  Meyers,  and  on 
the  same  date,  Tuteuer,  by  his,  Griesheiraer's,  direction, 
wrote  to  Meyers  &  Bro.  canceling  the  order.  Charles 
Meyers  testified  that  nothing  was  said  about  the  cancella- 
tion of  the  order,  and  both  he  and  his  partner,  Daniel  Mey- 
ers, testified  that  no  letter  purporting  to  cancel  the  order 
was  received  by  Meyers  &  Bro.  Morris  Griesheimer  testi- 
fied that  the  firm  of  M.  Griesheimer  &  Co.  had  purchased 
goods  of  appellees  prior  to  the  time  the  order  in  question 
was  given.  Charles  Meyers  testified  that  he  sent  the  order 
to  his  firm  in  Philadelphia,  and  the  evidence  is  that  Meyers 
&  Bro.  of  Philadelphia  acknowledged  the  receipt  of  the 
order  by  postal  card  of  date  December  23,  1897,  addressed 
to  M.  Griesheimer  &  Co.,  and  that  the  postal  card  was 
received  by  M.  Griesheimer  &  Co.  The  goods  were  shipped 
by  appellees  in  March,  1898,  and  were  received  at  the  place 
of  business  of  Griesheimer  &  Co.,  southeast  corner  of  Laks 
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and  Clark  streets,  where  they  were  ordered.     There  is  no 
controversy  as  to  the  amount  of  the  bill. 

Newman,  JNTorthrup  &  Levinson,  attorneys  for  appellants. 

Smith,  Helmer,  Moulton  &  Price,  attorneys  for  appel- 
lees. 

Mr.  J  cstice  Adams  delivered  the  opinion  of  the  court. 

Appellants'  counsel  assign  as  error  the  overruling  of  their 
motion  to  strike  the  cause  from  the  short  cause  calendar, 
made  when  the  cause  was  called  for  trial,  and  also  their 
motion  to  the  same  effect,  at  the  close  of  the  plaintiffs'  case, 
when  the  trial,  apparently;  had  lasted  more  than  an  hour. 
The  first  motion  was  made  on  the  alleged  ground  that  it 
was  apparent  from  depositions  filed  in  the  cause,  that  the 
cause  could  not  be  tried  in  an  hour. 

When  a  case  regular^  on  the  short  cause  calendar  is 
called  for  trial,  it  is  not  the  practice,  nor  does  the  statute 
contemplate  that  the  court  will  hear  evidence  or  examine 
the  files  of  the  cause  for  the  purpose  of  ascertaining  whether 
more  than  an  hour  will  be  consumed  in  the  trial,  and 
although  if  the  case  occupies  more  than  an  hour's  time,  the 
court  may  strike  it  from  the  short  cause  calendar,  this,  by 
the  terms  of  the  statute,  rests  in  the  discretion  of  the  court. 

It  is  contended  that  the  verdict  is  against  the  weight  of 
the  evidence,  and  that  this  is  especially  true  as  to  the  lia- 
bility of  the  appellant  Strauss.  Omitting  discussion  of  the 
evidence,  except  in  so  far  as  may  hereafter  be  necessary  in 
passing  on  appellants'  objections,  suffice  it  to  say,  that  after 
careful  reading  and  consideration  of  the  evidence  and  the 
arguments  of  counsel,  we  can  not  sustain  this  contention. 
On  the  contrary,  we  are  of  opinion  that  the  evidence  is  suf-, 
ficient  to  sustain  the  finding  that  the  goods  were  purchased 
by  appellant  Griesheimer  for  the  firm  of  M.  Griesheimer 
&  Co.,  and  that  appellants  are  jointly  liable  therefor. 

The  witness  Charles  Meyers  was  interrogated  and  an- 
swered as  follows: 
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Q.  "  Did  you,  or  did  you  not,  ever  have  any  business  rela- 
tions with  Morris  Griesheimer  &  Company  of  Lake  and 
Clark  streets,  Chicago,  Illinois?"     A.     UI  did." 

Q.  "When?"  A.  "I  sold  them  a  bill  on  the  21st  day 
of  December,  1897.  Sent  the  order  to  my  house,  Charles 
Meyers  &  Bro.,  506  Market  street,  to  be  shipped  in  March.  I 

At  the  time  I  sold  them  they  were  to  be  paid  in  ninety  da\*s  I 

from  shipment,  and  up  to  the  present  time  we  have  not  I 

received  one  cent  on  account  of  this  bill."  I 

The  last  answer  appellants  moved  to  strike  out,  on  the 
ground  that  it  attempted  to  state  the  fact  and  terms  of  sale, 
and  consisted  of  conclusions  of  the  witness,  and  because  it 
was  not  responsive.  It  is  not  responsive,  but  it  is  relevant 
and  material,  and  the  question,  to  whom  were  the  goods 
sold,  is  a  question  of  fact.  While  the  answer  is  obnoxious 
to  criticism,  we  do  not  deem  the  ruling  reversible  error. 

Appellants'  counsel  also  object  to  the  testimony  of  the 
witness  Charles  Me\rers  as  to  the  meaning  of  the  figures 
and  words  in  the  order.  The  cause  was  being  tried  before 
a  jury,  and  while  business  men,  such  as  the  parties  to  the 
suit,  might  readily  understand  the  abbreviated  expressions 
and  the  figures  in  the  order,  it  is  very  doubtful,  to  say  the 
least,  whether  the  jury  would  understand  them.  It  is  not 
contended  that  the  meaning  of  the  words  and  figures  as 
stated  by  the  witness  is  not  as  he  stated.  There  is  no  con- 
troversy whatever  about  the  meaning,  and  appellants  could 
not,  in  any  way,  be  prejudiced  by  the  answer. 

Anthony  Seckinger,  packer  and  shipper  for  appellees, 
testified  that  he  received  the  order  heretofore  mentioned 
from  appellee  Daniel  Meyers,  and  packed  the  goods  ordered; 
that  he  made  two  shipments  in  boxes,  the  first  shipment 
March  7,  1898,  the  second  March  17,  1S98;  that  he  marked 
on  each  box  the  figures  5039,  and  addressed  each  box  "  M. 
Griesheimer  &  Co.,  Lake  and  Clark  streets,  Chicago,  Illi- 
nois," and  that  the  boxes  were  taken,  so  marked  and  ad- 
dressed, to  the  Pennsylvania  Railroad,  and  were  shipped  to 
M.  Griesheimer  &  Co.,  Lake  and  Clark  streets,  Chicago, 
Illinois,  over  the  Star  Union  line.  Griesheimer  testified: 
"Why,  if  I  remember  well,  the  goods  were  marked  Gries- 
heimer &  Co.,  and  not  M.  Griesheimer  &  Co." 
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Another  witness  for  appellants  testified  that  the  address 
on  the  box  was  Griesheimer  &  Co. 

Appellees,  on  rebuttal,  called  M.  V.  Lightcap,  chief  clerk 
in  the  office  of  the  Union  Star  line  in  Chicago,  who  pro- 
duced two  way  bills  made  out  in  Philadelphia,  one  of  date 
March  7  and  the  other  March  17,1898;  the  first  being 
"Way  bill  No.  65,"  and  the  second  "Way  bill  No.  154."  The 
March  7th  way  bill  contained  the  following:  "Through 
way  bill  from  Philadelphia  to  Chicago,  March  7,  1898. 
Special  marking  5039.  Consignees  M.  Griesheimer  &  Co., 
Lake  and  Clark  Sts.  Articles:  1  case  of  clothing.  Weight 
150  lbs."  The  other  way  bill  contains  the  same,  except  that 
the  date  is  March  17th  and  the  weight  190  pounds.  Appel- 
lants' counsel  object  to  this  evidence  as  incompetent. 

The  number  in  each  way  bill,  5039,  the  dates,  and  the 
address,  M.  Griesheimer  &  Co.,  correspond  with  the  num- 
ber and  address  in  the  bill  of  lading  put  in  evidence  by  ap- 
pellees. The  way  bills  appear  to  have  been  made  out  in 
the  usual  course  of  business  of  the  carrier,  and,  in  our  opin- 
ion, were  competent  evidence  in  rebuttal. 

The  Arthur  Dixon  Transfer  Co.  received  goods  for 
Griesheimer  &  Co.  and  also  for  M.  Griesheimer  &  Co.,  as 
testified  to  by  John  H.  Holden,  shipping  and  receiving 
clerk  for  Griesheimer  &  Co. 

Appellees  further  called  as  a  witness  in  rebuttal  Frank 
Duer.  a  driver  for  the  Arthur  Dixon  Transfer  Co.,  who 
identified  a  receipt  and  freight  notice,  dated  March  11. 
1898,  and  a  receipt  and  notice  dated  March  14,  1898.  In 
both  receipts  and  notices  the  address  is  M.  Griesheimer  & 
Co.  In  the  first  the  description  is,  "1  case  clothing, 
weight  520;"  in  the  second,  "  1  case  clothing,  weight  190." 
The  witness  Duer  testified  the  receipts  were  in  his  hand- 
writing. The  receipts  and  notices  were  put  in  evidence 
over  appellants'  objection.  We  think  the  evidence  com- 
petent. 

Appellants'  counsel  lay  great  stress  on  the  alleged  fact 
that  no  invoice  came  with  the  goods,  and  that  appellants 
were  unable  to  tell  from  whom  they  came.     Morris  Gries- 
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heiraer  and  several  of  his  employes  so  testified.  On  the 
part  of  appellees  two  witnesses  testified  that  an  invoice  of 
the  goods  was  sent  to  M.  Griesheimer  &  Co.,  and  that  the 
goods  were  charged  to  that  firm  on  appellees'  books.  We 
are  at  a  loss  to  understand  why  appellants  should  have  had 
any  difficulty  in  knowing  from  whom  the  goods  came;  the 
copy  of  the  order  given  by  Charles  Meyers  to  Morris  Gries- 
heimer remained  in  the  possession  of  the  latter  and  was 
produced  by  him  on  the  trial,  and  he  testified  that  the  list 
of  goods  in  his  order  book,  which  were  delivered,  corre- 
sponded with  the  list  in  the  order.  He  also  had  in  his  pos- 
session the  postal  card  sent  by  appellees,  acknowledging 
the  receipt  of  the  order,  because,  he  testified  that.  January 
18,  1898,  the  word  "canceled"  was  written  on  it  by  his 
direction. 

We  find  no  material  error  in  the  giving  or  refusing  of 
any  instruction. 

The  judgment  will  be  affirmed. 


!ai94«  m       William  Richardson  v.  U.  8.  Mortgage  &  Trust  Co. 

1.  Statutes—  WJien  to  be  Given  a  Retroactive  Effect,— The  rule  is 
well  settled  that  when  the  question  arises  as  to  whether  a  statute  is  to 
be  given  a  retroactive  effect,  it  will  be  held  to  be  prospective  only,  in  its 
operation,  unless  the  language  of  the  act  is  such  as  to  admit  of  no  doubt 
that  it  was  intended  to  be  retroactive. 

2.  Same— The  Act  of  May  26,  1897,  Requiring  Foreign  Corporations 
to  Have  Offices  in  Tliis  State.  —The  act  of  the  General  Assembly  provid- 
ing that  no  foreign  corporation  failing  to  comply  with  its  provisions, 
shall  maintain  any  suit,  legal  or  equitable,  in  the  courts  of  this  State, 
upon  any  demand  arising  out  of  contract  or  tort,  approved  May  26, 
1897  (Laws  of  1897,  174),  can  not  be  given  a  retrospective  effect,  and 
has  no  application  to  suits  to  enforce  contract*  made  by  such  corpora- 
tions before  the  passage  of  the  act. 

Foreclosure,— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1899.    Affirmed.    Opinion  filed  June  21,  1900. 
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Statement. — This  suit  was  brought  to  foreclose  a  mort- 
gage given  to  secure  the  promissory  notes  of  appellant  to 
the  amount  of  $25,000.  Appellee,  the  lender  of  the  money, 
and  the  complainant  in  the  suit  to  foreclose,  is  a  New 
York  corporation.  The  bill  of  complaint  alleges  that  it  is 
authorized  by  its  charter  to  loan  money  and  take  real  estate 
security  therefor.  Appellant  interposed  a  plea  to  the  bill 
of  complaint,  by  which  the  provisions  of  the  act  of  the 
legislature  approved  May  26,  1897,  and  in  force  July  1, 
1S97,  chapter  32,  section  67b,  R.  S.,  was  set  up  in  bar  of  the 
suit.  The  act  provides,  in  substance,  that  foreign  corpora- 
tions doing  business  in  this  State  shall  have  a  public  office  or 
place  in  the  State  at  which  to  transact  its  business,  etc.,  and 
requires  also  that  such  corporation  file  its  articles  or  charter 
of  incorporation,  etc.,  with  the  secretary  of  state.  This 
plea  was  overruled,  with  leave  to  appellant  to  set  up  the 
same  defense  by  way  of  answer. 

The  answer  filed  called  for  strict  proof  of  all  allegations 
of  the  bill  of  complaint,  and  set  up  as  a  defense  the  statute 
before  pleaded. 

Upon  reference  to  a  master  in  chancery  evidence  was 
heard,  and  the  master  reported,  finding  the  allegations  of 
the  bill  of  complaint  to  be  established,  and  recommended 
that  a  decree  be  entered  granting  the  relief  prayed.  The 
exceptions  of  appellant  to  this  report  were  overruled,  and  a 
decree  was  entered  as  recommended  by  the  master. 

Chas.  Pickler,  attorney  for  appellant. 

Harlan  Ward  Cooley  and  Henry  D.  Beam,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of 
the  court. 

The  only  questions  presented  b}r  the  brief  of  counsel  for 
appellantare,  first,  as  to  the  insufficiency  of  proof  that  appel- 
lee was  empowered  to  engage  in  the  business  of  loaning 
money;  and,  second,  as  to  the  alleged  failure  of  appellee  to 
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comply  with  the  requirements  of  section  67b  of  chapter  32 
of  the  statutes. 

As  to  the  power  of  appellee  to  engage  in  the  business  of 
loaning  money,  the  allegations  of  the  bill  of  complaint  are 
sufficient,  and  so  far  as  the  abstract  of  the  record  discloses, 
are  supported  by  the  evidence.  The  charter  of  appellee 
was  introduced  in  evidence.  The  contents  are  not  set  forth 
in  the  abstract  of  record.  We  presume  that  it  sufficiently 
sustained  the  allegations  of  the  bill  of  complaint. 

The  statute  pleaded,  and  afterward  set  up  as  a  defense,  by 
the  answer,  was  approved  May  26,  1897,  and  was  first  in 
force  on  July  1,  1897.    It  provides  in  part,  as  follows : 

"  In  addition  to  which  penalty  on  and  after  the  going 
into  effect  of  this  act,  no  foreign  corporation,  as  above  de- 
fined, which  shall  fail  to  comply  with  this  act,  can  maintain 
any  suit  or  action,  either  legal  or  equitable,  in  any  of  the 
courts  of  this  State  upon  any  demand,  whether  arising  out 
of  contract  or  tort." 

The  contract  here  involved  was  made  on  May  1, 1893.  At 
the  time,  therefore,  when  this  loan  was  made  and  the  secu- 
rity therefor  taken  by  appellee,  there  was  no  such  statutory 
requirement  in  force  in  this  State. 

The  question  is  thus  presented  as  to  whether  the  opera- 
tion of  this  statute  is  retroactive,  so  that  it  applies  to  a  suit 
brought  by  this  foreign  corporation  to  enforce  a  contract 
made  before  the  statute  took  effect.  The  gist  of  the  ques- 
tion is,  whether,  to  give  the  statute  application  to  suits  for 
enforcement  of  contracts  made  before  the  act  was  passed, 
would  be  to  merely  restrict  a  remedy  in  matter  of  form  or 
proceeding,  or  whether  it  would  in  effect  so  impair  the 
remedy  as  to  materially  lessen  the  value  of  the  contract 
itself.  The  rule  as  announced  in  Tennessee  v.  Sneed,  96* 
U.  S.  69,  is  that  "  in  modes  of  proceeding  and  of  forms  to 
enforce  the  contract,  the  legislature  has  the  control,  and 
may  enlarge,  limit  or  alter  them,  provided  that  it  does  not 
deny  a  remedy,  or  so  embarrass  it  with  conditions  and  restric- 
tions as  seriously  to  impair  the  value  of  the  right."  In 
Fisher  v.  Green,  142  III.  80,  our  Supreme  Court  has  held  that 
remedies  existing  at  the  time  the  contract  is  made  can  not 
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be  impaired  so  as  to  materially  lessen  the  value  of  the  con- 
tract by  a  subsequent  law.  See  also,  Field  v.  Brokaw,  148 
111.  654. 

There  are  many  decisions  holding  that  the  remedy  or 
means  of  enforcing  a  contract  is  a  part  of  that  obligation 
of  a  contract  which  is  protected  against  impairment  by 
retroactive  legislation,  among  which  are  Walker  v.  White- 
head, 16  Wall.  314;  Edwards  v.  Kearzey,  96  U.  S.  595. 

The  rule  is  well  settled  that  when  the  question  arises  as 
to  whether  a  statute  is  to  be  given  a  retroactive  effect,  it 
will  be  held  to  bo  prospective  only,  in  its  operation,  unless 
the  language  of  the  act  is  such  as  to  admit  of  no  doubt 
that  it  was  intended  to  be  retroactive.  Fisher  v.  Green, 
supra;  People  v.  McClellan,  137  111.  352;  Bauer  v.  Zelle, 
172  111.  407;  R.  I.  Natl.  Bk.  v.  Thompson,  173  111.  593. 

In  Fisher  v.  Green,  sujpra,  the  court  said,  quoting  End- 
lich  on  the  Construction  of  Statutes : 

"  The  rule  to  be  derived  from  the  comparison  of  a  vast 
number  of  judicial  utterances  upon  this  subject  seems  to  be, 
that  even  in  the  absence  of  constitutional  obstacles  to  retro- 
action, a  construction  giving  a  statute  a  prospective  opera- 
tion is  always  to  be  preferred,  unless  a  purpose  to  give  it  a 
retrospective  force  is  expressed  by  clear  and  positive  com- 
mand, or  to  be  inferred  by  necessary,  unequivocal  and 
unavoidable  implication  from  the  words  of  the  statute, 
taken  by  themselves,  and  in  connection  with  the  subject- 
matter,  "and  the  occasion  of  the  enactment,  admitting  of  no 
reasonable  doubt,  but  precluding  all  question  as  to  such 
intention." 

To  construe  this  statute  as  retroactive  in  effect  would 
necessitate  holding  that  the  legislature  intended  that  when 
a  foreign  corporation  had,  as  here,  entered  into  a  contract 
by  making  a  loan  secured  upon  real  property  within  this 
State,  before  the  enactment  of  the  statute,  it  must,  by 
force  of  the  statute  afterward  enacted,  in  order  to  enforce 
its  contract,  have  and  maintain  a  public  office  or  place  in 
this  State  for  the  transaction  of  its  business,  file  in  the 
office  of  the  secretary  of  state  a  certified  copy  of  its 
charter,  pay  fees  therefor,  etc.,  although  such  corporation 
might  have  no  business  whatever  within  the  State  save  the 
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enforcing  of  the  one  contract  made  before  the  act  was 


We  are  of  opinion  that  the  statute  can  not  be  given  such 
retrospective  force,  and  that  it  does  not  apply  to  the  case 
here  presented. 

The  fact  that  appellant  has  tiled  nothing  in  this  court 
which  can  be  regarded  as  a  proper  and  sufficient  brief, 
would  of  itself  justify  us  in  affirming  the  decree.  But 
upon  the  merits  and  upon  a  consideration  of  the  two  points 
stated  by  counsel  for  appellant,  but  not  argued  or  supported 
by  authority,  we  are  of  opinion  that  the  decree  should  be 
affirmed. 
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Power  of  constable  under — Liens 188 

Issued  in  less  than  twenty  days 1S8 

Including  a  gross  sum  for  costs  in— Practice 457 

Setting  off  one  against  another 457 

Appeal  lies  from  an  order  Betting  off  one  against  another. ...  457 

EXECUTORS— Duty  to  secure  collections  for  his  estate 571 

Premises  purchased  to  be  assets 571 

EXECUTOR  DE  SON  TORT— Duty  to  account 184 

EXPERT  WITNESS— Evidence  of,  as  to  the  effect  of  liquor  upon 

the  human  system 474 

Improper  assumption  of  facts  by,  not  always  ground  for  re- 
versal   474 

EYE  WITNESSES— Evidence  of  ordinary  care  in  the  absence  of.  178 
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F 

FARM  CROSSINGS— Duty  of  railroad  companies  to  keep  in  re- 
pair       72 

Owners  of  farms  with  crossings  not  mere  licensees  of  the  rail- 
road        78 

FINAL  DECREE— Cross-bill  by  lien  creditors  may  pass  to 118 

In  settlement  of  partnership  accounts— What  is 118 

FINDINGS  OF  FACT— Trials  by  the  court 208 

FORCIBLE  ENTRY  AND  DETAINER— Where  action  may  be 

maintained 490 

FORECLOSURE— Ad  verse  titles  in 294 

Heirs  not  proper  parties  to  bill  for— Personal  assets— Notes  and 

mortgages 485 

FOREIGN  CORPORATIONS— Act  of  May  25,  1897,  requiring  them 

to  have  offices  in  this  State 670 

FORFEITURE— Non-payment  of  rent  as,  when  not  to  be  enforced 

in  equity  as  against  creditors  of  the  tenant 118 

FORMER  DECISIONS-Followed— Arnold  v.  Hart,  75  111.  App. 

165 812 

FRAUD— Not  to  be  presumed 207 

Strict  proof  required 207 

Vitiates  every  transaction— Application  of  the  rule — Innocent 
purchaser 208 

FRAUDULENT    CONVEYANCES-Intention    of   the    parties- 
Vendor  and  vendee 208 

To  what  extent  void  as  to  creditors 418 

FREEHOLD— Involved  where  the  issue  is  the  dedication  of  real 

estate, 479 

G 

GAMING— Not  prohibited  at  common  law 853 

Recovery  of  money  lost  at,  under  the  statute 353 

GIFTS— Notes  as,  can  not  form  ground  of  recovery  by  donee  in 

action  at  law 147 

Revocable  until  executed— Notes  and  checks 147 

Complete  delivery  necessary 148 

GIST  OF  THE  ACTION— In  actions  against  common  carriers 80 

When  malice  is 291 

H 

HAZARDS— Of  dangerous  employments— Employer  and  employe.  199 
HEIR  AND  ADMINISTRATOR— Judgments  in   probate,  when 

conclusive  as  between 86 

HUSBAND  AND  WIFE— Mortgages  on  household  goods 661 


634  Appellate  Courts  of  Illinois. 

I 

INDETERMINATE  SENTENCE  ACT— Application  of— Criminal 

law 259 

INDICTMENTS— For  statutory  offenses,  sufficiency  of 258 

When  the  words  of  the  statute  are  sufficient 258 

Proofs  must  correspond  with  the  allegations  of 259 

Sufficient  for  conspiracy 259 

INDORSEMENT— Where  the  legal  title  passes  by— Promissory 

notes 443 

Where  a  plaintiff  may  strike  out  his  own  indorsement 443 

INJUNCTION— Where  the  commencement  of  the  action  is  stayed 

by — Limitations. 500 

INNOCENT  PURCHASER- Fraud  vitiates  every  transaction- 
Application  of  the  rule 208 

Grantees  of,  protected — Burden  of  proof 538 

IMPEACHMENT— Evidence  of  general  bad  character  can  not  be 

introduced  for  purpose  of 304 

Of  judgments  against  estates 41 

INSOLVENCY- Of  building  and  loan  associations 26 

INSTRUCTIONS— When  a  party  is  estopped  to  complain 474 

Inviting  the  jury  to  make  comparisons  properly  refused 474 

Assuming  that  one  party  has  an  advantage 474 

As  to  the  issues  of  the  case 309 

Calling  attention  to  a  variance  of  the  proof  and  declaration. . .  809 

Where  there  are  joint  defendants 562 

Stating  inapplicable  rules  of  law 532 

Master's  liability  for  injuries  resulting  from  dangers  not  as- 
sumed    532 

Leaving  to  the  jury  the  right  to  determine  what  is  a  legal 

cause  for  refusing  to  perform  a  marriage  contract 517 

As  to  the  measure  of  damages  in  refusing  to  perform  a  mar- 
riage contract 517 

Requiring  instead  of  permitting  an  assessment  of  damages. . . .  304 

When  compensation  is  the  measure  of  damages 532 

Assuming  matters  not  proved 532 

Real  estate  broker's  commissions 611 

Where  the  evidence  is  conflicting 611 

Stating  general  propositions  of  law  not  disputed 1 

To  be  applicable  to  the  theories  of  the  parties 229 

Should  be  read  as  a  series 229 

Assuming  the  existence  of  disputed  matters '. .  391 

Not  to  be  based  upon  a  hypothesis  unsupported  by  the  evidence  358 
Where  the  propriety  of  giving  or   refusing  is  sought  to  be 

raised 114 

Exercise  of  ordinary  care  by  children 73 

Summarizing  the  evidence  and  assuming  the  existence  of  mat- 
ters in  dispute 205 

As  to  arriving  at  a  verdict 362 
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INSURANCE — Assignment  of,  within  the  scope  of  the  president's 

authority » 245 

Effect  of  turning  over  to  its  attorney,  money  to  settle  losses. .  888 

Limitations  in  policies  of 888 

INTEREST— In  actions  by  distress  for  rent 500 

J 

JOINDER— Of  actions  in  trespass  and  case— Practice. 642 

JOINT  DEFENDANTS— Instructions  where  there  are 562 

JOINT  EXECUTION— By  husband  and  wife— Mortgages  on  house- 
hold goods 661 

JUDGMENTS— Courts  may  compel  credits  on 814 

Executions  upon  void— Judgment  by  confession 579 

Motions  to  vacate,  nature  of 287 

Power  of  attorney  to  confess— Execution  of,  after  corporation 

has  ceased  to  do  business 246 

When  defendant  is  convicted  on  two  counts— Criminal  law. . .  498 

Against  estates,  impeachment  of 41 

JUDGMENTS  BY  CONFESSION— Void  without  proof  of  the  exe- 
cution of  the  authority 579 

Proof  of  the  execution  of  the  warrant  of  authority  before  a  . 

notary  of  another  State 579 

Entered  without  proof  of  the  execution  of  the  warrant  of  au- 
thority   579 

Executions  upon  void  judgments 579 

May  be  questioned  in  a  collateral  proceeding 579 

Can  not  rest  in  proof  aliunde 579 

Proof  of  the  authority  in  vacation 579 

Distinction  between  proof  in  vacation  and  in  term  time 579 

Strict  construction  of  the  law 579 

Motions  to  open  not  to  be  granted  for  errors  of  law  or  defeats 

in  the  proceedings 442 

Affidavits  on  motion  to  open  to  be  construed  against  the  appli- 
cant    442 

Want  of  consideration  not  a  meritorious  defense 443 

What  confers  jurisdiction  to  enter 287 

JURISDICTION— No  ouster  of,  by  subsequent  proceedings  in  the 

trial  court— Appellate  courts 241 

Equity  will  retain  when  acquired 185 

To  enter  judgment  by  confession 237 

Of  city  courts  in  probate  matters 599 

JURORS— Triers  at  common  law 14 

JURY— Instructions  inviting  them  to  make  comparisons  properly 

refused 474 

Instructions  giving  them  the  right  to  determine  what  is  a  legal 

cause  for  refusing  to  perform  marriage  contract 517 

When  servant  is  entitled  to  have  his  case  submitted  to 114 
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JUSTICE  OF  THE  PEACE— The  word  "defendant"  as  used  in 

his  judgment y< 337 

Formalities  in  proceedings  before 327 

Evidence  that  the  party  who  takes  an  acknowledgment  is. . . .  159 

Practice  on  appeals  from 217 

Consolidation  of  causes  of  action. . . . : 294 

L 

LACHES— By  a  cestui  que  trust lte 

LANDLORD  AND  TENANT— Where  a  landlord  permits  property 

on  which  he  has  a  lien  to  be  turned  over  to  a  receiver 118 

LEASE— Estoppel  by 287 

Execution  of,  in  duplicate 287 

Of  premises  for  immoral  purposes,  when  equity  affords  no 

relief : 287 

LICENSE — Right  of  cities  to  license  wholesale  liquor  dealers 504 

LIENS — Estoppel  of  chattel  mortgagee  to  assert 119 

Power  of  constables  under  executions 188 

LIEN  CREDITORS— Cross-bill  by,  may  pass  to  final  decree— Chan- 
cery practice 118 

LIMITATIONS — Where  the  commencement  of  the  action  is  stayed 

by  injunction 500 

In  policies  of  insurance 3& 

LIQUOR  DEALERS— Right  of  cities  to  license  wholesale 504 

LOST  INSTRUMENTS— InsuflScient  proof  of— Commercial  paper.  327 
Effect  of  executing  a  bond  of  indemnity  by  a  plaintiff  suing 

upon — Commercial  paper 328 

LOTTERIES— Money  lost  is  not  recoverable 353 

Section  132  of  the  criminal  code  not  applicable  to 354 

M 

MALICE— Where  there  are  different  counts  in  the  declaration ....  291 

Where  there  is  but  one  count  in  the  declaration 291 

When  the  gist  of  the  action 291 

MARRIAGE  CONTRACT— Instructions  leaving  to  the  jury  the 
right  to  determine  what  is  a  legal  cause  for  refusing  to  per- 
form   517 

Instructions  as  to  the  measure  of  damages 517 

Want  of  chastity  as  a  defense 517 

MASTER  AND  SERVANT— Liability  of  the  master  in  ordering  the 

servant  to  perform  dangerous  work 113 

Right  of  the  servant  to  assume  that  the  master  will  not  expose 

him  to  unnecessary  peril 113 

Primary  duty  of  the  servant 113 

Whether  he  acts  recklessly,  question  of  fact 113 

Where  the  servant  is  entitled  to  have  his  case  submitted  to  the 

jury 1 14 

Duty  of  the  master  toward  inexperienced  servants 100 
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MASTER  AND  SERVANT.     Continued. 

Master's  liability  for  injuries  resulting  from  dangers  not  as- 
sumed    532 

MASTER  IN  CHANCERY— Findings,  when  conclusive 538 

MEASURE  OF  DAMAGES— Instructions  as  to,  in  refusing  toper- 
form  a  marriage  contract 517 

When  compensation  is 532 

MEDICAL  EXPERT  — May  testify  that  an  injury  could  have 

been  caused  by  a  fall — Evidence 513 

MENTAL  ANGUISH— Resulting  from  contemplation  of  maimed 

hands — Damages 562 

MERGER— What  is  necessary  to  effect 426 

Conveyance  of  mortgagor's  equity  of  redemption  to  mort- 
gagee  1 426 

When  a  greater  and  less  estate  meet  in  the  same  person 426 

Where  the  party  does  an  act  which  clearly  shows  that  he 

regards  the  incumbrance  as  stilt  existing 426 

MINES — Owners  of  coal  mines  to  furnish  props 13 

MORTGAGES— Duty  of  purchaser 138 

With  whom  the  mortgagor  may  settle 138 

Payment  made  to  mortgagee  by  owner  of  property 138 

Legal  and  equitable  remedies 485 

On  household  goods — Husband  and  wife 661 

Priority  of,  when  not  affected  by  renewal 164 

Notice  of,  unrecorded— Burden  of  proof 538 

MORTGAGOR^-With  whom  he  may  settle— Mortgages 188 

MOTIONS— To  open  judgment  by  confession  not  to  be  granted  for 

errors  of  law  or  defects  in  the  proceedings 442 

Affidavits  on  motion  to  open  to  be  construed  against  the  ap- 
plicant   442 

To  vacate  judgments,  nature  of 2.7 

MOTIONS  FOR  NEW  TRIALS— How  preserved  in  the  record ....  493 
MUNICIPALITIES— When    improvements    authorized    by    ordi- 
nance damage  private  property 22 

One  authorizing  work  responsible  for  resulting  damage 22 

When  not  to  be  excused  from  the  performance  of  their  con- 
tracts  '. 36 

When  not  limited  by  the  appropriation  bill 36 

Contracts  for  the  construction  of  water  works 36 

Right  to  license  liquor  dealers 504 

MUTUAL  BENEFIT  ASSOCIATIONS— Remedy  for   refusal  to 

make  assessments 495 

Remedy  when  in  chancery 495 

When  mortuary  assessments  are  not  relied  upon 495 

N 

NEGLIGENCE— Running  a  freight  train  past  a  station  while  a 

passenger  train  is  receiving  passengers 835 
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NEGLIGENCE.    Continued. 

In  the  management  of  trains 335 

Allowing  mail- cranes  to  lean  too  near  the  track ITS 

What  is  not  negligence  per  ae 368 

A  question  of  fact 368 

Equipment  of  elevators 532 

Of  maker  of  commercial  paper,  when  it  precludes  him  from 

taking  advantage  of  alterations G28 

NEW  TRIAL&-Cumulative  evidence 182 

Motions  for,  preserved  in  the  record 493 

NOTARIES— Of  another  State—Proof  of  execution  of  warrant  of 

authority  before— Judgment  by  confession 579 

Affidavits  before  foreign  notaries 580 

NOTES— As  gifts,  can  not  form  ground  of  recovery  by  donee  in 

action  at  law , 147 

NOTES  AND  CHECKS-Re  vocable  until  executed— Gifts 147 

NOTES  AND  MORTGAGES— Personal  assets— Heirs  not  proper 

parties  to  the  bill  to  foreclose 485 

NOTICE— In  mandamus  cases — Record  must  show  that  notice  has 

been  given 66 

Of  unrecorded  mortgage— Burden  of  proof 538 

To  officers  of  the  city— Cities  and  villages 562 

NOTICE  TO  QUIT— Tenants  at  will  not  entitled  to 490 

o 

OFFICERS— Of  corporations— Powers  of,  after  corporation  has 

ceased  to  do  business 246 

OPENING  ARGUMENT— Points  relied  upon  for  reversal  must  be 

made  in 85 

OPENING  STATEMENT— Plaintiff  not  confined  to  statements  in .  509 
ORDINANCES — Where  improvements  authorized  by,  damage  pri- 
vate property 22           | 

Classifying  liquor  dealers— Taxation— Discrimination 504           i 

ORDINARY  CARE— Evidence  of,  in  the  absence  of  eye-witnesses .  17S 

What  is  evidence  of 13 

Defined 362 

May  be  inferred,  when 1 

Lack  of,  will  bar  a  recovery 106 

Exercise  of,  by  children— Instructions : 73 

P 

PAROL  AGREEMENTS— Drains  established  by 575 

PAROL  EVIDENCE— Admissible  in  court  of  equity  to  prove  mis- 
take in  written  contract 599 

As  to  acknowledgments 159 

To  show  who  are  parties  to  a  written  contract 544 

When  competent  to  vary  a  written  contract 195 
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PARTIES— Names  of  equ  i table  owners  or  usees,  etc 638 

PARTITION— Solicitor's  fees  under  stipulation  in 482 

PARTNERS— Who  are,  as   between  themselves—Intention   gov- 
erns   646 

The  general  rule  and  exceptions  to  it 646 

Intention,  how  ascertained  in  case  of  an  oral  contract 646 

PARTNERSHIP— Acknowledgment  of  chattel  mortgage  by 625 

PARTNERSHIP  ACCOUNTS-What  is  a  final  decree  in  settle- 
ment of 118 

PARTNERSHIP  ASSETS  -Evidence  bearing  the  disposition  of. . .  98 

PAUPERS— Conditions  entitling  persons  to  aid  as  such 84 

PAYMENT— Of  taxes— Demand  for 635 

Made  to  mortgagee  by  owner  of  property 138 

PENAL  STATUTES— Section  133  of  the  criminal  code  not  applica- 
ble to  lotteries 854 

PERSONAL  INJURIES— Evidence  ef  existing  attendant  circum- 
stance     527 

PHYSICIANS— For  injured  employes— Care  to  be  exercised  in  fur- 
nishing—Corporations  - 199 

Skill  and  care  required  of,  when  furnished   to   injured  em- 
ployes   ...  .^ 199 

PLEADING— Conditions  precedent  and  subsequent 659 

Policies  of  insurance  inadmissible  under  the  common  counts. .  659 

To  be  taken  most  strongly  against  the  pleader.. 170 

Declarations  against  subscribers  to  corporations. 170 

Sufficiency  of  a  declaration  for  the  sale  of  intoxicating  liquors 

to  a  minor  son - 438 

POLICIES   OF  INSURANCE— Inadmissible  under  the  common 

counts — Pleading - 659 

POWER  OF  ATTORNEY— Execution  of,  to    confess  judgment 

after  a  corporation  has  ceased  to  do  business— Corporations. .  246 
PRACTICE— When  a  motion  for  a  continuance  becomes  a  part  of 

the  record 62 

Construction  of  section  56  of  the  practice  act 62 

What  an  affidavit  for  a  continuance  must  show 63 

Who  may  apply  for  a  writ  of  certiorari 66 

What  a  motion  to  direct  a  verdict  admits 118 

Parties  should  not  be  prejudiced  by  mere  inadvertence  of  an 

officer  taking  an  acknowledgment 159 

Waiving  a  demurrer 182 

Filing  of  supplemental  bill  a  matter  of  discretion 448 

Joinder  of  actions  in  trespass  and  case 642 

Where  evidence  is  conflicting 559 

When  suits  are  commenced  without  authority 638 

Including  in  an  execution  a  gross  sum  for  costs 457 

Setting  off  one  execution  against  another 457 
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PRACTICE.     Continued. 

Supplemental  bill  after  a  decree  must  not  seek  to  vary  the 

principles  of  the  decree, 448 

When  the  Appellate  Court  can  examine  the  correctness  of  the 

verdict 493 

Proofs  required  where  a  demurrer  to  the  declaration  is  over- 
ruled and  the  defendant  defaulted 437 

Plaintiff  not  confined  to  facts  recited  in  his  statement  to  the 

jury 509 

Counsel  not  confined  in  the  introduction  of  evidence  to  his 

opening  statement 509 

On  appeals  from  justices 21? 

Continuance  of  motions  in  the  Circuit  Court 214 

When  a  verdict  will  be  directed  for  the  defendant 199 

Court  may  recall  its  process  and  quash  it 313 

Courts  may  compel  credits  on  judgments 814 

Amendments  upon  discontinuing  as  to  a  part  of  the  defend- 
ants.   890 

Amendments  upon  dismissing  a  suit  as  to  a  defendant. 195 

Where  authority  of  attorneys  to  bring  suit  is  questioned 84 

PRESUMPTIONS— Knowledge  of  railroad  rules   by  passengers 

and  the  right  to  rely  upon  their  observance 886 

That  services  are  gratuitous 143 

As  to  verdicts 229 

That  a  person  intends  the  usual  meaning  of  words  used  by 

him 559 

As  to  the  validity  of  written  instruments 293 

When  goods  are  consigned  without  reservation  on  the  part  of 

the  consignor 81 

When  the  debt  for  which  the  note  was  given  accrued 246 

That  existing  liabilities  are  assumed— Corporations 245 

In  the  absence  of  a  complete  record— Appellate  Court  practice  352 

PRINCIPAL— Acts  of  agent  are  acts  of 195 

When  the  agent  fails  to  disclose  the  name  of 195 

PRINCIPAL  AND  AGENT— Who  is  a  trustee  and  not  an  agent ...  88 

Power  of  an  agent  to  bind  a  corporation 619 

Estoppel  of  principal  by  agen t's  stipulation lid 

PRIORITY— Of  mortgage  when  not  affected  by  renewal 164 

PROBATE  COURTS— Judgments  of,  when  conclusive  as  between 

heir  and  administrator 41 

PROBATE  MATTERS— Jurisdiction  of  city  courts  in 509 

PROMISSORY  NOTES— Where  the  legal  title  passes  by  indorse- 
ment    443 

Where  a  person  in  possession  is  presumed  to  be  the  equitable 

owner 443 

Where  a  judgment  by  confession  is  entered  in  the  name  of  the 
equitable  owner  of  an  unindorsed  note  payable  to  W.  or 

bearer 443 

Where  a  plaintiff  may  strike  out  his  own  indorsement 443 
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PROMISSORY  NOTES.     Continued. 

Resident  makers  and  non-resident  payees  of 93 

Attorney's  fees  in— When  they  become  due 98 

Recovery  on— Bad  faith  necessary  to  defeat 628 

PROPOSITIONS  OF  LAW— Where  instructions  state  propositions 

of  law  not  disputed 1 

Where  none  are  presented— Appellate  Court  practice 489 

Not  to  embody  findings  of  fact 460 

Must  be  warranted  by  the  evidence 801 

PROXIMATE  CAUSE— A  question  of  fact 14 

PUNITIVE  DAMAGES— Intentional  violation  of  law  equivalent 

to  willfulness 551 

PURCHASER— Of  mortgage— Duty  of 188 

Q 

QUESTION  OF  FACT— Knowledge  of  dangerous  condition  of  ob- 
structions    562 

Whether  servant  acts  recklessly 118 

Negligence 868 

Proximate  causes 14 

R 

RAILROAD  COMPANIES— Duty  to  keep  farm  crossings  in  re- 
pair    72 

Owners  of  farms  with  crossings  are  not  mere  licensees  of 78 

REAL  ESTATE  BROKERS— Commissions— Instructions. 61 1 

REASONABLE  CARE— Exercise  of,  a  question  of  fact 385 

To  look  out  for  passing  trains 885 

No  established  rule  as  to  what  a  person  should  do  under  all 

circumstances . 885 

RECEIVER— Where  a  landlord  permits  property  upon  which  he 

has  a  lien  to  be, turned  over  to— Landlord  and  tenant ^  118 

RECOVERY— Notes  as  gifts  can  not  form  ground  of  recovery  by 

dbnee  in  action  at  law 147 

Of  money  lost  in  lotteries 853 

Of  money  lost  at  gaming 853 

On  promissory  note— Bad  faith  necessary  to  defeat 628 

When  lack  of  ordinary  care  will  bar— Negligence 106 

Upon  an  afterthought,  not  sustained — Contracts 79 

REMEDIES— Statute  of  limitations  operates  upon,  alone 93 

For  refusal  to  make  assessments  in  mutual  benefit  associations  495 

When  in  chancery — Mutual  benefit  associations 495 

By  anybody  who  may  be  injured  by  an  intoxicated  person— 

Saloonkeepers 552 

Of  beneficiary,  where  trustee  converts  a  trust  fund 570 

Legal  and  equitable— Mortgages 485 

Technical  niceties  not  to  be  indulged  in 14 
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REMEDIES.    Continued. 

On  contracts — How  regulated 92 

REMITTITUR— When  it  will  cure  the  verdict 318 

REMOTE  CAUSE-Defined 14 

RENT— Non-payment  of.  when  not  to  be  enforced  in  equity  as 

against  creditors  of  the  tenant 118 

Distress  confined  to £00 

REPLEVIN— Estoppel  of  plaintiff  by  his  affidavit  and  declaration  174 

By  a  chattel  mortgagee 595 

Writs  of  retorno  on  verdicts  of  not  guilty 657 

S 

SALES— Incomplete— When  property  is  not  subject  to  executions.  174 
SALOON-KEEPER— Remedy  by  anybody  who  may  be  injured  by 

any  intoxicated  person 553 

SHORT  CAUSE  CALENDAR— Striking  off  causes,  when  discre- 
tionary    665 

SIDEWALKS— Accumulation  of  ice  and  snow  upon— Cities  and 

villages 358 

SOLICITOR'S  FEES— Under  a  stipulation  in  proceedings  for  par- 
tition    482 

When  $400  is  unreasonable 482 

STATUTES— When  to  be  given  a  retroactive  effect 670 
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